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United  States,  ex  eel.  Citizens'  National  Bank  of  Louisiana, 

V.  Knox. 

(102  U.  S.  422.) 

Stoelcholders  —  liaiility  for  deficiency  of  insolvent  bank. 

Under  the  National  Bank  Law  (U.  S.  R.  S.,  §  5151),  in  case  of  insolvency  of  a 
bank  and  a  deficit,  each  stockholder  may  he  assessed  such  sum  (not  exceed- 
ing an  amount  equal  to  the  par  value  of  his  stock),  as  will  bear  the  same  pro- 
portion to  the  whole  amount  of  the  deficit,  as  his  stock,  hears  to  the  whole 
amount  of  the  capital  stock  of  the  bank,  at  its  par  value.  The  inability  of 
some  of  the  stockholders  to  contribute  to  the  assessment,  will  not.  increase 
the  amount  of  his  liability. 

IN  error  to  tlie  Supreme  Court  of  the  Dist^ct  of  Columbia.  The 
opinion  states  the  case. 

SwATNE,  J.  This  case  is  a  petition  to  the  Supreme  Court  of  the 
District  of  Columbia  for  a  writ  of  mandamus  directed  to  the 
Comptroller  of  the  Currency.  It  was  fully  heard  in  that  court  upon 
the  merits.  The  writ  was  refused  and  judgment  was  rendered 
against  the  relator  for  costs.  This  writ  of  error  was  thereupon 
sued  out,  and  the  case  is  thus  brought  before  us  for  review.  There 
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is  no  controversy  as  to  the  facts.  The  only  question  presented 
for  our  consideration  is  a  question  of  law.  The  case  made  in  the 
record,  so  far  as  it  is  necessary  to  be  stated  for  the  purposes  of  this 
opinion,  is  as  follows : 

On  the  7th  of  April,  1874,  the  Crescent  City  National  Bank  of 
New  Orleans  was,  and  for  some  time  had  been,  insolvent  and  in 
the  hands  of  a  receiver.  On  that  day,  the  Comptroller  assessed  each 
shareholder,  seventy  per  cent  upon  the  par  value  of  each  share  of 
his  stock,  and  ordered  the  receiver  to  collect  the  assessment.  This 
the  receiver  proceeded  to  do  by  filing  a  bill  in  equity  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Louisiana, 
against  all  the  shareholders.  Thereafter  he  obtained  a  decree 
against  all  the  defendants  severally,  who  were  within  the  jurisdic- 
tion of  the  court,  for  the  amount  due  from  each  one  according  to 
the  assessment,  and  the  cause'  was  thereiipon  continued  to  await 
any  further  assessment  the  Comptroller  might  deem  it  proper  to 
make,  and  it  is  still  pending. 

The  capital  stock  of  the  bank  was  $500,000  ;  seventy  per  cent 
therefore  was  $350,000.  This  sum,  if  it  could  have  been  collected 
in  full,  would  have  paid  all  the  debts  of  the  bank  and  left  a  bal- 
ance over.  But  by  reason  of  the  insolvency  of  many  of  the  share- 
holders, the  assessment  netted  only  $112,658.13,  and  nothing  or 
very  little  more  will  hereafter  be  realized  from  it.  From  the  pro- 
ceeds of  the  assessment  and  other  assets  of  the  bank,  eighty  per 
cent  of  the  principal  of  its  debts  have  been  paid. 

The  relator,  being  a  large  creditor  of  the  bank,  requested  the 
Comptroller  to  order  a  further  assessment  of  thirty  per  cent  upon 
each  share  of  the  capital  stock,  for  the  discharge  of  the  balance  of 
principal  and  interest  still  due  to  its  creditors,  and  to  direct  the 
receiver  to  proceed  as  before  to  collect  the  amount  of  the  new 
assessment.  The  Comptroller  refused,  because  the  enforcement  of 
such  an  assessment  would  compel  the  solvent  shareholders  to  pay 
the  sums  and  proportions  due  from  the  shareholders  who  are  in- 
solvent. He  holds  that  no  such  liability  is  imposed  on  the  solvent 
shareholders,  and  that  he  has  therefore  no  right  or  power  to  make 
the  assessment  as  requested.  The  point  to  be  decided  is  whether 
he  is  clothed  with  this  power  and  duty,  and  whether  the  share- 
holders are  thus  liable. 
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The  first  bank  law  was  passed  February  25,  1863,  chapter  58, 

12  Stat.  668.     The  last  clause  of  section  12  is  as  follows : 

' '  For  all  debts  contracted  by  such  association  for  circulation,  deposits  or  otlier- 
■wise,  each  shareholder  shall  be  liable  to  the  amount  of  the  par  value  of  the 
shares  held  by  him,  in  addition  to  the  amount  invested  in  such  shares. " 

This  provision  was  changed  in  1864,  and  has  been  since,  and  is 
now  in  force  in  these  terms  : 

"  The  shareholders  of  every  National  banking  association  shall  be  held  indi- 
vidually Responsible,  equally  and  ratably  and  not  one  for  another,  for  all  con- 
tracts, debts  and  engagements  of  such  association,  to  the  extent  of  the  amount 
of  their  stock  therein,  at  the  par  value  thereof,  in  addition  to  the  amount  in- 
Tested  in  such  shares."     R.  S.  (U.  S.),  §  5151. 

The  act  of  1863  made  no  provision  for  enforcing  the  personal 
liability  of  shareholders,  while  that  of  1864  provided  that  it  might 
be  done  throngli  a  receiver  appointed  by  the  Comptroller  and  acting 
imder  his  direction.     Id.,  §  5234. 

The  difference  between  the  clause  creating  the  individual 
liability  as  it  was  originally,  and  as  it  was  after  it  was  amended 
and  altered,  is  obvious  and  striking.  The  change  was  plainly  made 
ex  industria,  to  prevent  the  possibility  of  doubt  as  to  the  meaning 
of  Congress.  What  the  effect  of  the  clause  would  have  been  with- 
out the  change,  is  a  point  we  are  not  called  upon  to  consider.  The 
charter  of  a  private  corporation  is  a  contract  between  the  law-mak- 
ing power  and  the  corporators,  and  the  rights  and  obligations  of 
the  latter  are  to  be  measured  accordingly. 

By  the  common  law,  the  individual  property  of  tlie  stockholders 
■was  not  liable  for  the  debts  of  the  corporation  under  any  circum- 
etances.  Here  the  liability  exists  by  virtue  of  the  statute  and  the 
assent  of  the  corporators  to  its  provisions,  given  by  the  contract 
which  they  entered  into  with  Congress  in  accepting  the  charter. 
With  respect  to  the  character  of  that  liability,  it  is  entirely  clear 
from  the  language  employed  in  creating  it,  that  it  is  several  and 
cannot  be  made  joint,  and  that  the  shareholders  were  not  intended 
to  be  put  in  the  relation  of  guarantors  or  sureties,  "one  for  an- 
other," as  to  the  amount  which  each  might  be  required  to  pay. 

In  the  process  to  be  pursued  to  fix  the  amount  of  the  separate 
liability  of  each  of  the  shareholders,  it  is  necessary  to  ascertain 
(1)  the  whole  amount  of  the  par  value  of  all  the  stock  held  bj'  all  the 
■shareholders;  (2)  the  amount  of  the  deficit  to  be  paid  after  exhaust- 
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ing  all  the  assets  of  the  bank  ;  (3)  then  to  apply  the  rule  that  each 
shareholder  shall  contribute  such  sum  as  will  bear  the  same  pro- 
portion to  the  whole  amount  of  the  deficit,  as  his  stock  bears  to  the 
whole  amount  of  the  capital  stock  of  the  bank  at  its  par  value. 
There  is  a  limitation  of  this  liability.  It  cannot  in  the  aggregate 
exceed  the  entire  amount  of  the  par  value  of  all  the  stock. 

The  insolvency  of  one  stockholder,  or  his  being  beyond  the  juris- 
diction of  the  court,  does  not  in  any  way  affect  the  liability  of 
another ;  and  if  the  bank  itself,  in  such  case,  holds  any  of  its  stock, 
it  is  regarded  in  all  respects  as  if  such  stock  were  in  the  hands  of 
a  natiiral  person,  and  the  extent  of  the  several  liability  of  the  other 
stockholders  is  computed  accordingly.  Crease  v.  Babcock,  10 
Mete.  525. 

These  rules  have  been  applied  in  several  well-considered  judg- 
ments of  other  courts,  where  the  words  we  have  italicised  were  not 
in  the  statutes  upon  which  they  proceeded.  We  have  found  no 
case  in  conflict  with  them.  See  Crease  v.  Bahcock,  supra;  At- 
wood  V.  B.  I.  Agricultural  Bank,  1  E.  I.  376  ;  Matter  of  Hoi- 
lister  Bank,  27  N.  Y.  393  ;  84  Am.  Dec.  292  ;  Adkins  v.  Thorn, 
ton,  19  Ga.  325  ;  Robinson  v.  Lane,  id.  337 ;  Wisewell  v.  Starr, 
48  Me.  401.    See  also  Morse' Banking,  503. 

Although  assessments  made  by  the  Comptroller  under  the  cir- 
cumstances of  the  first  assessment  in  this  case,  and  all  other  assess- 
ments, successive  or  otherwise,  not  exceeding  the  par  value  of  all 
the  stock  of  the  bank,  are  conclusive  upon  the  stockholders,  yet  if 
he  were  to  attempt  to  enforce  one  made  clearly  and  palpably  con- 
trary to  the  views  we  have  expressed,  it  cannot  be  doubted  that  a 
court  of  equity,  if  its  aid  were  invoked,  would  promptly  restrain 
him  by  injunction. 

Nothing  in  this  opinion  is  intended  in  anywise  to  affect  the  au. 
thority  of  Kennedy  v.  Gibson,  8  Wall.  498 ;  1  ISTat.  Bank  Cas. 
17,  and  Casey  v.  Galli,  94  U.  S.  673 ;  1  ISTat.  Bank  Cas.  142. 
On  the  contrary,  we  approve  and  reaffirm  the  rule  laid  down  in 
those  cases. 

The  Comptroller  decided  correctly  as  to  his  duty  in  this  case. 

The  judgment  of  the  Supreme  Court  of  the  District  of  Columbia 
is  therefore  affirmed. 
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National  Bank  v.  Whitney. 

(103  O.  S.  99.) 
Mortgage  — future  advances. 

No  objection  can  be  sustained  against  the  validity  of  a  mortgage  taken  by  a 
National  bank  to  secure  future  advances  except  by  the  government.* 

A  mortgage  taken  without  notice  of  a  prior  unrecorded  mortgage  has  priority 
of  lien. 


I 


N  error  to  tlie  Supreme  Court  of  the  State  of  New  York.    The 
case  is  fully  stated  by  the  court. 

Theodore  Jiacon,  for  plaintiff  in  error. 


W.  Harris  Day  and  John  Van  Voorhis,  for  defendants  in 
error. 

Field,  J.  It  appears  from  the  record  that  the  defendant  Whit- 
ney, some  time  previously  to  1871,  executed  to  Maria  Crocker  a 
mortgage  upon  certain  real  property  situated  in  the  county  of 
Oenesee,  in  the  State  of  New  York,  to  secure  an  indebtedness  to 
her  ;  that  in  a  suit  brought  for  that  purpose,  the  mortgage  was 
foreclosed  and  a  decree  entered  for  the  sale  of  the  premises  ;  that 
such  sale  was  had  and  the  amount  received  satisfied  the  debt  and 
left  a  surplus  of  over  $3,800,  which  was  paid  into  court.  The 
present  controversy  is  between  subsequent  mortgagees  and  judg- 
ment creditors  for  this  surplus. 

On  the  12th  of  January,  1871,  Whitney  executed  a  mortgage 
upon  the  same  premises  to  the  National  Bank  of  Genesee,  provid- 
ing in  terms  for  the  payment  of  $5,000,  one  year  from  its  date, 
with  interest,  but  declaring  that  it  was  made  as  collateral  security 
for  the  payment  of  all  notes  which  the  bank  held  at  the  time 
against  him,  and  for  his  other  indebtedness  then  due  or  thereafter 
to  become  due.  This  mortgage  was  recorded  on  the  19th  of 
September,  1872.  It  subsequently  appeared  from  an  examination 
of  the  accounts  between  the  parties,  that  his  indebtedness  at  the 

*  See  Swope  v.  Lefflngwell,  105  CI.  S.  3. 
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date  of  the  mortgage  was  $3,200  and  that  this  was  paid  before 
September  16,  1872. 

On  this  last  day,  Whitney  executed  two  other  mortgages  upon 
the  same  property,  one  to  Homer  Bostwick,  and  the  other  to 
Edward  McCormick.  The  one  to  Bostwick  was  executed  as 
security  for  the  payment  of  liabilities  and  indebtedness  which 
already  had  been  or  might  thereafter  ,be  incurred  by  him  on  ac- 
count of  Whitney,  either  by  indorsement  or  otherwise,  to  an  amount 
not  exceeding  $2,500.  This  mortgage  was  recorded  at  noon  on 
the  day  of  its  execution.  The  amount  of  the  liability  subsequently 
incurred  by  Whitney  to  Bostwick  exceeded  the  sum  named.  The 
mortgage  to  McCormick  was  executed  as  security  for  similar  lia- 
bilities and  indebtedness  which  might  be  incurred  by  him  for 
Whitney,  to  an  amount  not  exceeding  $1,500,  and  was  recorded 
at  forty-five  minutes  past  one  of  the  day  of  its  execution.  The 
amount  of  liabilities  incurred  by  McCormick  for  Whitney  exceeded 
the  sum  named 

It  is  unnecessary  to  give  the  particulars  of  other  subsequent  in- 
cumbrances, as  under  no  circumstances  could  any  of  the  surplus 
be  applied  to  their  discharge.  In  any  view  that  can  be  taken  of 
the  mortgages  mentioned,  the  surplus  in  controversy  will  be  ex- 
hausted by  them. 

The  principal  question  for  our  determination  relates  to  the  valid- 
ity of  the  mortgage  of  Whitney  to  the  National  Bank,  so  far  as  it 
appHes  to  future  advances  to  him.  His  indebtedness  existing  at 
the  execution  of  the  mortgage  has  been  satisfied.  His  indebted- 
ness subsequently  incurred,  amounted  at  the  sale  of  the  prem  ises 
to  $5,160.  If  the  mortgage  for  the  future  indebtedness  can  be 
sustained  as  a  valid  instrument  for  that  purpose,  the  entire  surplus 
will  be  absorbed  for  its  payment,  excepting  such  portion  as  may 
be  first  payable  to  McCormick  by  reason  of  the  fact  that  he  took 
his  mortgage  without  notice  of  the  one  to  the  bank.  It  is  con- 
tended that  "the  mortgage  to  the  bank,  so  far  as  it  applies  to  future 
advances,  is  invalid,  because  a  mortgage  of  that  character  is  pro- 
hibited by  the  National  Banking  Law.  That  law,  after  in  terms- 
authorizing  every  National  banking  association  to  loan  money  on 
personal  security  declares,  that  it  "  may  purchase,  hold  and  convey 
real  estate  for  the  following  purposes,  and  for  no  others :  Fvrsty 
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such  as  may  be  necessary  for  its  immediate  accommodation  in  the 
transaction  of  its  business ;  second,  such  as  shall  be  mortgaged  to 
it  in  good  faith  by  way  of  security  for  debts  previously  contracted; 
third,  such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts 
previously  contracted  in  the  course  of  its  dealings ;  fourth,  such 
as  it  shall  purchase  at  sales  under  judgments,  decrees  or  mortgages 
held  by  the  association,  or  shall  purchase  to  secure  debts  to  it." 

The  question  presented  is  not  an  open  one  in  this  court.  It  was 
determined  in  the  case  of  Nat.  BTc.  v.  Matthews,  98  U.  S.  621 ; 
2  Nat.  Bank  Gas.  12,  at  the  October  term  of  1878.  It  there  ap- 
peared that  Matthews  and  another  person  had  given  their  joint 
note  to  a  mercantile  company  for  $15,000,  secured  by  a  deed  of 
trust  on  certain  real  property  in  Missouri,  executed  by  Matthews 
alone.  Soon  afterward  the  company  assigned  the  note  and  deed 
of  trust  to  the  Union  National  Bank  of  St.  Louis,  to  secure  a  loan 
made  to  it  at  the  time.  The  loan  was  not  paid  at  its  maturity, 
and  the  bank  directed  the  trustee  to  sell  the  premises.  Matthews 
thereupon  filed  a  bill  to  enjoin  the  sale,  and  obtained  a  decree  for 
a  perpetual  injuuction,  upon  the  ground  that  the  loan  was  made 
upon  real  security,  which  was  forbidden  by  the  statute.  The  Su- 
preme Court  of  the  State  affirmed  the  decree,  and  the  case  was 
brought  here,  where  the  decree  was  reversed  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  dismiss  the  bill. 

In  coming  to  this  conclusion  this  court  considered  the  transac- 
tion in  two  aspects :  First,  as  not  being  within  the  letter  of  the 
statute,  because  the  deed  of  trust  was  not  executed  to  the  bank  ; 
and  second,  as  a  loan  upon  real  estate  security. 

Viewed  in  the  first  aspect,  the  court  held  that  as  a  mortgage 
the  deed  of  trust  was  merely  an  incident  to  the  note,  and  a  right 
to  its  benefit,  whether  it  was  dglivered  or  not  with  the  note,  passed 
with  the  transfer  of  the  latter.  If  the  bank  had  made  the  loan 
upon  the  note  alone,  the  benefit  of  the  deed  as  a  mortgage  would 
have  inured  to  it  by  operation  of  law.  Of  course  that  which  the 
law  would  give  independently  of  a  direct  transfer  by  the  mort- 
gagor, the  statute  did  not  intend  to  defeat  because  such  transfer 
was  made. 

Yiewing  the  second  aspect,  as  a  loan  upon  real  estate  security, 
the  court  observed  that,  so  treating  it,  the  consequence  insisted 
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upon  did  not  follow  ;  that  the  statute  did  not  declare  such  security 
void,  but  was  silent  on  the  subject ;  that  had  Congress  so  intended 
it  would  have  been  easy  to  say  so,  and  it  can  hardly  be  presumed 
that  this  would  not  have  been  done  instead  of  leaving  the  ques- 
tion to  be  settled  by  the  uncertain  result  of  litigation  and  judicial 
decision.  And  after  citing  numerous  cases  where  a  disregard  of 
statutory  prohibitions  has  not  been  held  to  vitiate  the  contracts  of 
parties,  but  only  to  authorize  actions  by  the  government  against 
them,  the  court  held  that  the  prohibitory  clauses  of  the  Banking 
Law  did  not  vitiate  real  estate  securities  taken  for  loans,  and  that  a 
disregard  of  them  only  laid  the  association  open  to  proceedings  by 
the  government.  "The  impending  danger,"  said  the  court,  "  of  a 
judgment  of  ouster  and  dissolution  was,  we  think,  the  check,  and 
none  other  contemplated  by  Congress.  That  has  been  always  the 
punishment  prescribed  for  the  wanton  violation  of  a  charter,  and 
it  may  be  made  to  follow  whenever  the  proper  public  authority 
shall  see  fit  to  enforce  its  application." 

The  construction  of  the  act  of  Congress  thus  given  has  been 
acted  upon  by  the  National  banks  throughout  the  country  ever 
since  it  was  published.  It  is  not  unreasonable  to  suppose  that  they 
have  conducted  their  business  and  made  loans  to  a  largo  amount 
in  reliance  upon  it,  and  that  in  many  cases  great  injury  would 
follow  a  departure  from  it.  Judicial  decisions  afEecting  the  busi- 
ness interests  of  the  country  should  not  be  disturbed  except  for 
the  most  cogent  reasons,  certainly  not  because  of  subsequent  doubt 
as  to  their  soundness.  The  prosperity  of  a  commercial  community 
depends,  in  a  great  degree,  upon  the  stability  of  the  rules  by 
which  its  transactions  are  governed.  If  there  should  be  a  change, 
the  Legislature  can  make  it  with  infinitely  less  derangement  of 
the  interests  of  the  country  than  would  follow  a  new  ruling  of 
the  court,  for  statutory  regulations  would  operate  only  in  the 
future. 

The  decision  in  the  case  cited,  controls  the  present  case,  and  in 
conformity  with  it,  we  must  hold  tliat  the  mortgage  to  the  bank, 
so  far  as  the  subsequent  incumbrances  are  concerned,  is  to  be 
regarded  as  a  valid  security  for  the  future  advances  to  the  mort- 
gagor. Whatever  objection  there  may  be  to  it  as  security  for 
such  advances  from  the  prohibitory  provisions  of  the  statute,  the 
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objection  can  only  be  urged  by  the  government.     Fleckner  v. 
Banh,  8  Wheat.  338-355. 

But  it  appears  from  the  record  that  the  mortgage  toMcOormick 
was  taken  by  him  without  notice  of  the  prior  mortgage  to  the 
bank,  which  had  not  then  been  registered.  He  has  therefore  a 
right  as  against  the  bank  to  prior  payment  of  the  $1,500  and 
interest,  for  which  amount  his  mortgage  was  a  lien  upon  the 
premises. 

Bostwick  took  his  mortgage  with  notice  of  the  one  to  the  bank. 
He  cannot  therefore  claim  any  of  the  surphis  until  the  debt  of 
the  bank  is  paid.  The  surplus  should  therefore  be  first  applied 
to  McCormick's  claim,  and  the  balance  to  the  claim  of  the  bank. 

It  follows  that  the  decree  of  the  Supreme  Court  of  New  York 
must  be  reversed  and  the  case  remanded,  with  directions  to  enter 
a  decree  in  conformity  with  this  opinion.- 

So  ordered. 


German  National  Bank  of  Chicago  v.  Kimball. 

(103  U.  S.  732.) 

Taxation  —  Tiank  sliares  —  injunction  —  offer. 

A  court  of  equity  ■will  not  enjoin  the  collection  of  a  local  tax  upon  National 
bank  shares  on  the  ground  that  the  assessment  is  partial,  unequal  and  un- 
just, as  compared  with  that  upon  other  property,  there  being  no  offer  to  pay 
any  tax,  and  the  effect  of  an  injunction  being  to  declare  the  whole  tax  of  a 
State  for  the  year  void. 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  by  the  complainant  in  an  ac- 
tion by  it  against  Mark  Kimball,  collector  of  the  town  of  South 
Chicago,  and  Samuel  H.  MeCrea,  treasurer,  etc.,  to  enjoin  the 
collection  of  a  tax.     The  opinion  states  the  case. 

Miller,  J.  This  is  a  bill  in  chancery,  filed  by  the  appellant 
in  the  Circuit  Court  for  the  Northern  District  of  Illinois,  to  en- 
join the  defendant,  who  was  the  State  tax  collector,  from  en- 
forcing payment  of  the  taxes  assessed  against  its  shareholders  on 
their  shares  of  the  bank  stock. 
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The  general  ground  on  which  this  relief  is  sought  is  two-fold, 
namely :.  that  the  assessment  violates  the  provision  of  the  act  of 
Congress  concerning  National  banks,  which  forbids  the  States 
from  ta:xing  these  shares  at  any  higher  rate  than  other  moneyed 
capital  within  the  State ;  and  that  it  also  violates  the  provision 
of  the  Constitution  of  the  State  of  Illinois  concerning  uniformity 
of  taxation.  The  bill  of  complaint  was  dismissed  on  demurrer 
and  from  that  decree,  this  appeal  is  taken. 

The  bill  is  made  up  of  averments  which  are  intended  to  show 
that  the  valuation  of  the  property  of  other  persons  in  the  same 
town,  made  by  the  same  assessor,  is  less  in  proportion  to  its  actual 
cash  value  than  that  of  plaintiff's  shares ;  that  the  same  is  true  in 
other  parts  of  the  State;  that  some  corporations  are  favored  in 
this  valuation,  and  that  certain  classes  of  property  are  favored  in 
a  general  way.  But  there  is  no  distinct  averment  that  the  shares 
of  this  bank  are  valued  higher  for  the  purpose  of  taxation  than 
other  moneyed  capital  generally,  though  this  is  alleged  in  regard 
to  particular  instances.  The  allegations  are  pretty  full  that  the 
assessments  are  partial,  unequal  and  unjust,  and  do  not  result  in 
the  uniformity  of  taxation  which  the  Constitution  of  Illinois 
requires. 

But  we  think  there  are  two  fatal  objections  to  the  bill.  The 
first  of  these  is  that  there  is  no  offer  to  pay  any  sum  as  the  tax 
which  the  shares  of  the  bank  ought  to  pay. 

We  have  announced  more  than  once  that  it  is  the  established 
rule  of  this  court  that  no  one  can  be  permitted  to  go  into  a  court 
of  equity  to  enjoin  the  collection  of  a  tax  until  he  has  shown  him- 
self entitled  to  the  aid  of  the  court  by  paying  so  much  of  the  tax 
assessed  against  him  as  it  can  be  plainly  seen  he  ought  to  pay. 
That  he  shall  not  be  permitted,  because  his  tax  is  in  excess  of 
what  is  just  and  lawful,  to  screen  himself  from  paying  any  tax  at 
all  until  the  precise  amount  which  he  ought  to  pay  is  ascertained 
by  a  court  of  equity.  That  the  owner  of  property  liable  to  taxa- 
tion is  bound  to  contribute  his  lawful  share  to  the  current  ex- 
penses of  government,  and  cannot  throw  that  share  on  others, 
while  he  engages  in  an  expensive  and  protracted  litigation  to  as- 
certain that  the  amoTmt  which  he  is  assessed  is  or  is  not  a  few 
dollars  more  than  it  ought  to  be.     But  that  before  he  asks  thia 
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exact  and  scrupulous  justice  he  must  first  do  equity  by  paying  so 
much  as  it  is  clear  he  ought  to  pay,  and  contest  and  delay  only 
the  remainder.     State  Railroad  Tax  Cases,  92  U.  S.  575. 

The  bill  attempts  to  evade  this  rule  by  alleging  that  the  tax  is 
wholly  void,  and  therefore  none  of  it  ought  to  be  paid,  and  that 
by  reason  of  the  absence  of  all  uniformity  of  values,  it  is  impos- 
sible for  any  person  to  compute  or  ascertain  what  the  stockholders 
of  the  complainant  bank  ought  to  pay  on  the  shares  of  the  bank. 
In  the  case  above  mentioned  this  court  said,  in  answer  to  the  first 
objection :  "  It  is  clear  that  the  road-bed  within  each  county  is 
liable  to  some  tax  at  the  same  rate  that  other  property  is  taxed. 
Why  have  not  complainants  paid  this  tax  ?  It  is  said  they  resist 
the  rule  by  which  the  value  of  their  road-bed  in  each  county  is 
ascertained.  But  surely  they  should  pay  tax  by  some  rule.  *  * 
*  Should  they  pay  nothing,  and  escape  wholly,  because  they 
have  been  assessed  too  high  ?  These  questions  answer  themselves. 
Before  complainants  seek  the  aid  of  the  court  to  be  relieved  of 
the  excessive  tax,  they  should  pay  what  is  due.  Before  they  ask 
equitable  relief,  they  should  do  that  justice  which  is  necessary  to 
enable  the  court  to  hear  them."     Id.  616. 

In  the  same  case  the  court  said :  "  It  has  been  repeatedly  de- 
cided that  neither  the  mere  illegality  of  the  tax  complained  of, 
nor  its  injustice,  nor  irregularity,  of  themselves  give  the  right  to 
an  injunction  in  a  court  of  equity,"  and  the  authorities  there  cited 
support  the  proposition.  The  whole  extent  of  the  injustice  com- 
plained of  in  this  bill  is  the  inequality  of  the  actual  assessment, 
and  for  tliis  it  is  argued  the  whole  tax  of  the  township  is  void  ; 
and  as  the  bill  seeks  to  bring  into  view  the  inequalitj'  as  regards 
other  counties  in  the  State,  it  follows  that  if  the  bill  be  sustained 
the  entire  tax  of  the  State  for  that  year  must  be  declared  void,  in 
order  that  complainant  may  be  relieved  of  a  few  thousand  dollars 
and  escape  taxation  for  that  year  entirely. 

In  the  case  just  referred  to  this  court  said  :  "  Perfect  equality 
and  perfect  uniformity  of  taxation,  as  regards  individuals  and  cor- 
porations, on  the  different  classes  of  property  subject  to  taxation, 
is  a  dream  unreahzed.  It  may  be  admitted  that  the  system  vrhich 
most  nearly  attains  this  is  the  best.  But  the  most  complete 
system  which  can  be  devised  must,  when   we  consider  the  im- 
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mense  variety  of  subjects  whicli  it  necessarily  embraces,  be  imper- 
fect. Aud  when  we  come  to  its  application  to  the  property  of  all 
the  citizens,  and  of  those  who  are  not  citizens,  of  a  large  State  like 
Illinois,  the  application  being  made  by  men  whose  judgments  and 
opinions  must  vary  as  they  are  affected  by  all  the  circumstances 
brought  to  bear  upon  each  individual,  the  result  must  inevitably 
partake  largely  of  the  imperfection  pi  human  nature,  and  of  the 
evidence  on  which  human  judgment  is  founded."     Page  612. 

These  principles  are  sufficient  to  decide  the  case,  and  were  de- 
clared by  this  court  in  the  case  arising  in  the  same  State  and  un- 
der the  same  Constitution  and  revenue  laws  with  the  one  now  be- 
fore us.  The  case  seems  to  have  escaped  the  attention  of 'counsel 
on  both  sides,  as  no  reference  is  made  to  it  in  the  briefs,  though 
they  are  very  full. 

In  the  recent  case  of  People  v.  Weaver,  100  U.  S.  539 :  2  Nat. 
Bank  Cas.  57;  and  Pdton  v.  National  Bank,  101  U.  S.'  143:  2 
Nat.  Bank  Gas.  85 ;  and  Gumming  v.  National  JBanh,  101  U.  S. 
153 ;  2  Nat.  Bank  Cas.  74,  an  apparent  exception  to  the  univer- 
sality of  the  rule  is  admitted.  It  is  lield  in  these  cases  thdt  when 
the  inequality  of  valuation  is  the  result  of  a  statute  of  the  State 
designed  to  discriminate  injuriously  against  any  class  of  persons 
or  species  of  property,  a  court  of  equity  will  give  appropriate  re- 
lief ;  and  also  where,  though  the  law  itself  is  unobjectionable,  the 
officers  who  are  appointed  to  make  assessments  combine  together 
and  establish  a  rule  or  principle  of  vahiation,  the  necessary  result 
of  which  is  to  tax  one  species  of  property  higher  than  others,  and 
higher  than  the  average  rate,  the  court  will  also  give  relief.  But 
the  bill  before  us  alleges  no  such  agreement  or  common  action  of 
assessors,  and  no  general  rule  or  discriminating  rate  adopted  by  a 
single  assessor,  but  relies  on  the  numerous  instances  of  partial  and 
unequal  valuations  which  establish  no  rule  on  the  subject. 

So  far  as  any  thing  of  the  kind  is  to  be  inferred,  it  is  that  shares 
of  National  bank  stock,  including  plaintiff's,  were  assessed  at  only 
thirty-four  per  cent  of  their  value,  which,  by  the  board  of  equal- 
ization, was  raised  to  fifty-thrfee  per  cent;  and  other  property 
more,  and  still  other  less. 

The  case,  then,  made  by  plaintiff  is  this :  that  the  shares  of  the 
bank  are  taxed  at  the  same  per  cent  on  their  assessed  value  as  all 
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other  property ;  that  the  valuation  of  these  shares,  on  which  this 
rate  is  apportioned,  is  only  about  half  their  actual  value ;  that 
some  other  property  is  valued  at  less  than  half  of  its  cash  value, 
and  for  this  reason  no  tax  should  be  paid  on  the  shares  of  com- 
plainant's bank. 

And  if  any  should  be  paid  at  all,  the  sum  which  may  in  the  end 
be  found  justly  due,  and  which,  diiring  the  four  or  live  years  of 
this  litigation,  must  be  paid  for  the  support  of  the  government 
by  some  one  else,  shall  remain  in  complainant's  pocket  until  it  is 
ascertained  precisely  to  the  last  dollar  what  each  share  would  have 
paid. 

We  think  the  Circuit  Court  did  not  err  in  dismissing  such  a 
bill,  and  its  decree  is  affirmed. 


Johnston  v.  Laflin.* 

(103U.  S.  800.) 

Stock — pv/rcliase  hy  hank  of  its  own. 

The  owner  of  shares  in  a  National  bank,  which  he  believed  to  be  solvent, 
sold  them  to  a  broker  for  a  consideration,  executing  a  power  of  attorney  in 
blank,  authorizing  their  transfer  on  the  books  of  the  bank.  The  shares  were 
purchased  by  the  broker,  but  without  knowledge  of  the  owner,  for  the  presi- 
dent of  the  bank.  The  latter  caused  the  name  of  his  clerk  to  be  inserted  as 
attorney,  the  clerk  then  transferring  the  shares  to  the  president  as  trustee,  on 
the  bank's  oflBcial  stock  register.  T^e  president  purchased  the  stock  for  the 
bank  and  with  its  funds.  The  clerk  knew  of  this  fact,  but  neither  the 
broker  nor  the  owner  knew  it.  Held,  that  the  sale  to  the  broker  could 
not  be  impeached  as  in  violation  of  the  statute  forbidding  the  purchase  by 
a  National  bank  of  its  own  shares. 

APPEAL  by  plaintiff  from  a  decree  of  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Missouri,  in 
an  action  by  Walter  S.  Johnston,  receiver  of  the  National  Bank 
of  the  State  of  Missouri,  against  Sylvester  H.  Laflin  and  James 
H.  Britton.     The  facts  appear  in  the  opinion. 


>  Affirming  1  Nat.  Banli  Cas.  ."SSI. 
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Field,  J.  The  questions  raised  in  this  case  are  important  to 
owners  of  shares  in  the  National  banks,  but  they  are  not  difficult 
of  solution.  The  delay  in  tlieir  decision  has  been  caused  by  the 
great  pressure  of  business  upon  the  court  and  not  from  any  doubt 
as  to  their  proper  disposition.  The  appellant,  the  complainant 
below,  is  the  receiver  of  the  National  Bank  of  the  State  of 
Missouri,  appointed  by  the  Comptroller  of  the  Currency  on  the 
27th  of  June,  1877.  The  bank  failed  on  the  20th  of  that  month. 
The  defendant  James  H.  Britton  was  its  president  and  had  been 
so  for  some  years.  On  the  16th  of  May,  1877,  and  for  some 
time  previously,  the  defendant  Laflin  was  a  stockholder  of  the 
bank,  owning  eighty-five  shares  of  full-paid  stock.  He  was  not 
a  director  of  the  bank,  nor  had  he  any  personal  knowledge 
of  its  actual  financial  condition.  Tt  is  to  be  presumed  that 
he  regarded  that  condition  as  sound,  for  up  to  the  time  of  the 
failure  he  continued  to  deposit  funds  with  it  for  the  company  of 
which  he  was  a  resident  director  at  St.  Louis.  On  the  day  men- 
tioned. May  16,  1877,  he  sold  his  eighty-five  shares  to  a  broker, 
to  whom  be  delivered  his  certificate  of  the  stock,  with  a  blank 
power  of  attorney  indorsed  thereon,  authorizing  the  attorney, 
whose  name  might  be  subsequently  inserted  by  the  broker,  or  any 
other  party  becoming  the  owner  of  the  certificate,  to  transfer  it 
on  the  books  of  the  bank  in  such  form  and  manner  as  might  be 
necessary  or  required  by  its  regulations.  Laflin  did  not  at  the 
time  know  for  whom  the  stock  was  bought ;  information  on  the 
subject  was  withheld  from  him.  He  received  for  the  price  agreed, 
the  broker's  cheek  on  a  banking-house  in  St.  Louis,  which  was 
paid  the  same  day,  on  presentation.  The  broker  was  however  in 
fact  acting  for  Britton,  the  president  of  the  bank,  who  represented 
that  he  was  purchasing  for  himself  or  for  a  party  whose  name  he 
did  not  disclose.  There  was  no  intimation  that  he  was  making 
the  purchase  for  the  bank  or  in  its  interest.  He  gave  the  broker 
his  individual  check  on  the  bank  for  the  price  of  the  stock,  which 
was  paid  on  presentation.  Subsequently,  but  on  the  same  day, 
he  received  the  certificate  and  thereupon  directed  a  bookkeeper 
in  the  bank,  named  Geralt,  to  fill  up  the  power  of  attorney  with 
his,  the  bookkeeper's,  name,  and  to  transfer  the  certificate  to  his, 
Britten's,  name  as  trustee,  on  the  transfer  book  or  stock  register 


SUPREME  C0UET,1881,  15 

Johnstou  T.  Laflin. 

of  the  bank,  which  was  accordingly  done.  He  had  at  the  time, 
to  his  individual  credit  at  the  bank  several  hundred  dollars  more 
than  sufficient  to  meet  the  check.  He  had  for  years  dealt  largely 
on  his  own  account  in  its  stock  and  there  was  nothing  ia  the 
transaction  between  the  broker  and  himself  to  awaken  suspicion 
as  to  its  legality  or  propriety.  Some  days  afterward,  on  the  29th 
of  the  same  month,  at  an  election  of  directors,  he  represented 
and  voted  on  the  stock  purchased. 

It  appears  however  that  whilst  the  shares  stood  on  the  official 
stock  register  in  the  name  of  Britton,  as  trustee,  without  stating 
for  whom  he  was  trustee,  the  transaction  was  entered  on  the  stock 
ledger  in  an  account  with  him  as  "  trustee  of  the  bank."  And 
by  his  directions  the  bookkeeper  credited  his  individual  account 
with  the  amount  of  the  check  given  for  the  shares  and  charged 
the  same  amount  to  the  "  sundry  stock  account."  In  other  words, 
the  entries  on  the  books  —  other  than  the  official  stock  register  — 
showed  that  the  stock  was  purchased  by  Britton  for  the  benefit 
of  the  bank  and  paid  for  with  its  funds.  But  neither  Laflin  nor 
the  broker  had  any  notice  of  the  manner  in  which  the  transfer 
was  made,  or  of  the  entries  on  the  books  of  the  bank,  or  that 
the  purchase  had  been  made  with  its  funds.  The  bookkeeper, 
Geralt,  who  made  the  transfer  and  the  entries,  had  however 
actual  knowledge  of  the  facts. 

The  present  suit  is  brought  by  the  receiver  of  the  bank  to  set 
aside  the  purchase  of  the  eighty-five  shares,  to  compel  Laflin  to 
repay  the  money  received  and  Britton  to  retransfer  to  him  the 
shares  on  the  books  of  the  bank,  and  to  have  him  declared  to  be 
still  a  stockholder  in  respect  of  those  shares. 

The  statute  declares  that  the  capital  stock  of  every  National 
banking  association  shall  be  divided  into  shares  of  $100  each, 
and  be  transferable  on  its  books 'in  such  manner  as  may  be 
prescribed  by  its  by-laws  or  articles,  and  that  every  person 
becoming  a  stockholder  by  such  transfer  shall,  in  proportion  to 
his  shares,  succeed  to  all  the  rights  and  liabilities  of  the  prior 
holder.  There  was  no  by-law  of  the  association  here  regulating 
transfers  of  its  shares,  but  each  certificate  of  stock  contained  this  • 
provision : 
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"  Transferable  only  on  the  books  of  the  said  bank,  in  person  or  by  attorney 
on  the  return"  of  this  certificate,  and  in  conformity  with  the  provisions  of  the 
laws  of  Congress  and  the  by-laws  which  may  be  in  force  at  the  time  of  such 
transfer." 

The  statute  also  declares  that  no  association  shall  be  the  purchaser 
of  any  shares  of  its  own  capital  stock,  unless  the  purchase  be 
necessary  to  prevent  a  loss  upon  a  debt  previously  contracted. 
The  purchase  by  the  bank,  through  its  president,  in  the  present 
case,  was  not  made  to  prevent  such  a  loss.  Laflin  was  not  in- 
debted to  the  bank  at  the  time  he  sold  his  shares.  The  receiver 
therefore,  starting  with  the  conceded  fact  that  the  purchase  by 
the  bank  was  prohibited,  and  therefore  illegal  on  its  part,  seeks  to 
charge  Laflin  with  th^  consequences  of  such  illegality,  as  though 
he  had  dealt  directly  with  the  bank,  or  had  known  at  the  time 
that  the  purchase  was  made  for  it.  He  assumes  such  knowledge 
by  Laflin  because  the  party  with  whose  name  the  blank  power  of 
attorney  was  filled,  to  make  the  transfer  of  the  certificate  of 
stock,  was  cognizant  of  the  facts.  His  argument  is  substantially 
this :  The  transfer  of  the  stock  is  not  complete  until  made  on 
the  books  of  the  bank,  and  the  attorney  who  niade  it,  knew  that 
the  purchase  was  by  the  bank  and  with  its  funds,  and  his  knowl- 
edge was  the  knowledge  of  Laflin. 

The  general  doctrine  that  the  principal  in  a  transaction  is 
chargeable  with  notice  of  matters  affecting  its  validity,  coming 
to  the  knowledge  of  his  agent  pending  the  proceeding,  is  not 
questioned.  Had  Geralt,  the  bookkeeper,  been  appointed  by 
Laflin  to  make  the  sale,  and  had  he  in  negotiating  it  learned  the 
facts  as  to  the  purchase  and  use  of  the  funds  of  the  bank,  there 
would  be  ground  to  invoke  the  application  of  the  doctrine.  But 
such  was  not  the  position  of  Geralt  to  Laflin.  The  sale  was  con- 
summated, so  far  as  Laflin  was  concerned,  when  he  delivered  the 
certificate,  with  the  power  to  transfer  it,  to  the  broker.  The 
latter  did  not  mention  the  name  of  the  principal  for  whom  he 
was  acting.  He  declined  to  give  it.  Laflin  had  a  right  therefore 
to  treat  him  as  the  principal,  and  if  he  was  competent  to  make 
the  purchase  the  sale  was  valid.  Shares  in  the  capital  stock  of 
associations,  under  the  National  Banking  Law,  are  saleable  and 
transferable  at  the  will  of  the  owner.  They  are  in  that  respect 
like  other  personal  property.     The  statute  recognizes  this  trans- 
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ferability,  although  it  authorizes  every  association  to  pre- 
scribe the  manner  of  their  transfer.  Its  power  in  t\iat  respect 
however  can  only  go  to  the  extent  of  prescribing  conditions 
essential  to  the  protection  of  the  association  against  fraudulent 
transfers  or  such  as  may  be  designed  to  evade  the  just  responsi- 
bility of  the  stockholder.  It  is  to  be  exercised  reasonably. 
Under  the  pretense  of  prescribing  the  manner  of  the  trans- 
fer, the  association  cannot  clog,  the  transfer  with  useless  restric- 
tions or  make  it  dependent  upon  the  consent  of  the  direc- 
tors or  other  stockholders.  It  is  not  necessary  however  to  con- 
sider what  restrictions  would  be  within  its  power,  for  it  had  im- 
posed none.  As  between  Laflin  and  the  broker  the  transaction 
was  consummated  when  the  certificate  was  delivered  to  the  latter, 
with  the  blank  power  of  attorney  indorsed,  and  the  money  was 
received  from  him.  As  between  them,  the  title  to  the  shares  then 
passed ;  whether  that  be  deemed  a  legal  or  equitable  one  matters 
not ;  the  right  to  the  shares  then  vested  in  the  purchaser.  The 
entry  of  the  transaction  on  the  books  of  the  bank,  where  stock 
is  sold,  is  required,  not  for  the  translation  of  the  title,  but  for  the 
protection  of  the  parties  and  others  dealing  with  the  bank,  and  to 
enable  it  to  know  who  are  its  stockholders,  entitled  to  vote  at 
their  meetings  and  receive  dividends  when  declared.  It  is  neces- 
sary to  protect  the  seller  against  subsequent  liability  as  a  stock- 
holder, and  perhaps  also  to  protect  the  purchaser  against  proceed- 
ings of  the  seller's  creditors.  Purchasers  and  creditors,  in  the 
absence  of  other  knowledge,  are  only  bound  to  look  to  the  books 
of  registry  of  the  bank.  But  as  between  the  parties  to  a  sale,  it 
is  enough  that  the  certificate  is  delivered  with  authority  to  the 
purchaser,  or  any  one  he  may  name,  to  transfer  it  on  the  books  of 
the  company,  and  the  price  is  paid.  If  a  subsequent  transfer  of 
the  certificate  be  refused  by  the  bank  it  can  be  compelled  at  the 
instance  of  either  of  them.     Bant  v.  Lanier,  11  Wall.   369 ; 

I  Nat.  Bank  Cas.  70 ;  Webster  v.  Vfton,  91  U.  S.  65  ;  Bank  of 
JJtica  V.  Smalley,  2  Cow.  777 ;  Gilbert  v.  'Manohester  Iron  Co., 

II  Wend.  628  ;  CommerGial  Bank  of  Buffalo  v.  Kortright,  22 
id.  362 ;  Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  90 ;  18  Am. 
Dec.  306. 

Vol.  Ill— 3. 
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The  transferability  of  shares  in  the  National  banks  is  not 
governed  by  different  rules  from  those  which  are  ordinarily  ap- 
plied to  the  transfer  of  shares  in  other  corporate  bodies.  The 
power  of  attorney  indorsed  on  the  certificate  is  usually  written  or 
printed,  with  a  space  in  blank  'for  the  name  of  the  attorney  to  be 
inserted,  for  the  accommodation  of  the  purchaser.  The  subsequent 
filling  up  of  the  blank  by  him  witb«  another  name,  instead  of  his 
own,  as  it  may  suit  his  convenience,  does  not  so  connect  the  ven- 
dor with  the  party  named  as  to  charge  him  with  the  latter's  knowl- 
edge and  thus  affect  the  previous  transaction.  A  different  doctrine 
would  put  a  speedy  end  to  the  signing  of  powers  of  attorney  in 
blank.  And  instruments  of  that  kind  are  of  great  convenience  in 
the  sale  of  shares  of  incorporated  companies,  and  are  in  constant 
use.  The  name  with  which  the  blank  may  be  subsequently  filled 
up  by  the  purchaser  is  not,  in  practice,  regarded  as  affecting  the 
previous  sale  in  any  respect,  but  as  a  matter  which  concerns  only 
the  purchaser.  It  would  be  a  source  of  disturbance  in  business  if 
any  other  result  were  attached  by  the  law  to  the  proceeding. 

The  further  position  of  the  receiver,  that  the  assets  of  the  bank 
constituted  a  trust  fund  for  the  benefit  of  its  creditors,  and  where 
wrongfully  diverted,  can  be  followed  in  whosesoever  hands  they 
can  be  traced,  may  as  the  statement  of  a  general  doctrine,  be  admit- 
ted. But  it  has  no  application  to  the  case  at  bar.  Here  no  assets 
of  the  bank  were  received  by  Laflin.  What  he  received  came  from 
the  broker,  the  only  person  with  whom  he  dealt  or  whom  he  knew 
as  principal  in  the  negotiation.  The  circumstance  that  the  pur- 
chase was  actually  in  the  interest  of  the  bank — though  of  that 
fact  the  broker  was  ignorant  —  cannot  affect  the  latter's  character 
as  principal,  so  far  as  Laflin  was  concerned,  which  he  bore  in  the 
negotiation. 

The  whole  transaction,  on  the  part  of  Laflin,  was  free  from  any 
imputation  of  fraud.  He  sold  his  shares  to  a  person  competent 
to  purchase  and  hold  them,  and  received  the  stipulated  price.  It 
would  be  a  perversion  of  justice  and  of  the  ordinary  rules  govern- 
ing men  in  commercial  transactions,  to  hold  the  sale,  under  such 
circumstances,  vitiated  by  the  relations  of  the  purchaser  to  others, 
of  which  the  seller  had  no  knowledge  or  any  grounds  to  entertain 
a  suspicion.     The  validity  of  the  sale  of  stock  cannot  be  made  to 
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depend  upon  the  accident  of  the  immediate  purchaser,  or  of  the 
party  to  whom  he  may  transfer  the  certidcate,  in  filling  up  the 
.blank  in  the  power  of  attorney  with  the  name  of  a  person,  to  make 
the  formal  transfer,  who  is  acquainted  with  the  secret  interests  of 
others  in  the  shares  purchased.  The  validity  of  a  sale  and  its 
completeness  must  be  determined  by  the  relation  which  the  con- 
tracting parties  at  the  time  openly  bear  to  each  other. 

Of  course  the  whole  case  here  would  be  changed  if  the  sale  by 
Laflin  had  not  been  made  in  good  faith,  but  was  made  merely  to 
evade  his  just  responsibility  as  a  stockholder,  or  to  work  a  fraud 
<upon  other  stockholders  or  creditors  of  the  bank. 

Decree  affirmed. 


Detesbach  v.  Second  National  Bank  of  "Wilkesbaere. 
Stark  v.  Same. 

(104  U.  S.  53.) 

Usury. 

Usurious  interest  actually  paid  to  a  National  bank  on  renewal  notes,  maynot 
be  set  off  in  an  action  on  tbe  notes. 

ERROR  to  the  United  States  Circuit  Court  for  the  Western  Dis- 
trict of  Pennsylvania.     Action  on  notes  against  maker  and 

indorser. 

James  0.  Parker,  for  plaintiff  in  error. 

W.  H.  Armstrong,  for  defendant  in  error. 

Waitb,  C.  J.  The  object  of  the  plaintiffs  in  error  in  these 
suits  was  to  have  usurious  interest  paid  a  National  bank  on  renew- 
_  ing  a  series  of  notes,  of  which  those  in  suit  were  the  last,  applied 
in  satisfaction  of  the  principal  of  the  debt.  The  claim  was  not 
for  interest  stipulated  for  and  included  in  the  notes  sued  on,  but 
ior  the  application  of  what  had  actually  been  paid  as  interest  to 
the  discharge  of  principal.     This  the  court  held  in  Barnet  v. 
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NatimiaZ  Ba/nk,  98  U.  S.  555,  could  not  be  done;  and  in  National- 
Bank  V.  Gruber,  87  Penn.  St.  465  ;  2  ITat.  Bank  Cas.  395,  and 
National  Bank  v.  Bushane,  96  Penn.  St.  340,  post,  the  Supreme 
Court  of  Pennsylvania  followed  that  case,  overruling  its  forn»er 
decisions  on  the  same  question  in  Lucas  v.  Bank,  78  Penn.  St. 
228 ;  1  Nat.  Bank  Cas.  872,  and  OverhoU  v.  Bank,  82  Penn.  St. 
490 ;  1  Nat.  Bank  Cas.  883.  The  court  therefore  refused  to  re- 
verse the  judgments  for  specific  errors  complained  of,  as  it  would 
serve  no  useful  purpose,  for  on  the  facts  admitted,  the  same  gen- 
eral result  must  follow  another  trial. 

Without  therefore  considering  at  all  the  question  on  which  the 
cases  seem  to  have  turned  below,  the 

Judgments  are  affirmed. 


Centeal  National  Bank  of  Baltimore  v.  Connecticut  Mutuai, 
Life  Insueance  Company. 

UMU.  S.  54.) 

Dismlution. 

A  National  bank  in  voluntary  liquidation,  may  still  sue  and  be  sued  by  its 
name  for  the  purpose  of  closing  its  business,  and  a  creditor  may  maintain  a 
suit  upon  a  disputed  claim  although  he  has  filed  a  bill  under  the  act  of  June 
30,  1876,  section  2,  to  enforce  the  individual  liability  of  shareholders. 

APPEAL  from  the  United  States  Circuit  Court  for  the  District 
of  Maryland. 

Arthur  W.  Machen,  George  H.  Williams  and  James  O'  Conner, 
for  appellant. 

John  Carson,  for  appellee. 

Matthews,  J.  [Omitting  a  lengthy  consideration  of  questions 
in  no  way  pertaining  to  National  banks.] 

1.  It  is  claimed  that  the  suit  while  in  the  Circuit  Court,  abated 
by  reason  of  the  dissolution  of  the  defendant  below  as  a  corporate 
body. 
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The  Central  National  Bank  was  organized  under  the  National 
Bank  Act  of  1864  (13  Stat,  at  L,  99),  and  its  amendments  on  Jan- 
uary 16,  1871.  Its  articles  of  association  provided  that  "  This 
association  shall  continue  for  the  period  of  twenty  years  from  the 
date  of  the  organization  certificate,  unless  sooner  dissolved  by  the 
act  of  its  sfTockholders  owning  at  least  two-thirds  of  its  stock,  who 
may  dissolve  and  close  up  the  association  in  such  manner  as  they 
may  deem  to  be  for  tlie  interest  of  the  stockholders  and  creditors 
of  the  association,  but  subject  to  the  restrictions,  requirements 
and  provisions  of  the  act." 

On  July  15,  1874,  three  days  before  the  cornplainant's  bill  was 
filed,  at  a  meeting  of  the  stockholders  of  the  bank  held  pursuant 
to  law,  "  It  was  voted  by  the  stockholders  of  said  association  own- 
ing more  than  two-thirds  of  its  stock,  that  said  association  go  into 
liquidation  and  be  closed." 

It  is  certified  by  the  Comptroller  of  the  Currency  "  That  the 
Central  National  Bank  of  Baltimore  went  into  voluntary  liquida- 
tion on  July  15,  1874,  under  sections  5220  and  5:^21  of  the  Eevised 
Statutes  of  the  United  States,  and  on  January  8,  1875,  deposited 
legal  tender  notes  with  the  Treasurer  of  the  United  States  for  the 
full  amount  of  its  outstanding  circulation,  as  provided  in  section 
5222  of  the  Revised  Statutes,  whereupon  the  bonds  deposited  by 
the  association  for  the  purpose  of  securing  its  circulating  notes 
were  delivered  to  the  bank,  thus  finally  closing  its  connection  with 
this  department." 

It  further  appears,  that  the  bank  ceased  to  do  any  new  banking 
business  after  resolving  to  go  into  liquidation  ;  paid  its  depositors 
and  other  creditors,  so  far  as  their  claims  were  admitted;  reduced 
its  assets  to  cash,  and  distributed  the  money  among  the  share- 
holders, paying  them  back  their  capital  in  full  with  an  accumula- 
tion of  two  per  cent  premium.  The  bank's  lease  of  its  banking- 
house  expired  March  1, 1875,  when  its  doors  were  closed,  its  clerks 
discharged  and  afterward  its  furniture  removed  and  disposed  of 
and  its  signs  taken  down.  On  February  1,  1875,  a  special  authority 
was  issued  by  the  board  of  directors,  authorizing  the  president  and 
acting  cashier  to  act  for  and  do  all  legal  acts  that  might  become 
necessary  in  the  liquidation  of  the  business  of  the  bank. 

It  is  claimed  that  these  facts  show  a  dissolution  of  the  corpora- 
tion. 
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It  is  provided  by  section  5136,  Rev.  Stat.,  U.  S.,  that  every 
National  bank,  duly  incorporated,  shall  "  have  succession  for  the 
period  of  twenty  years  from  its  organization,  unless  it  is  sooner 
dissolved  according  to  the  provisions  of  its  articles  of  association, 
or  by  the  act  of  its  shareholders  owning  two-thirds  of  its  stock,  or 
unless  its  franchise  becomes  forfeited  by  some  violation  of  law." 

By  section  5220  it  is  also  provided  that  "  any  association  may 
go  into  liquidation  and  be  closed,  by  the  vote  of  its  shareholders 
owning  two-thirds  of  its  stock." 

Section  5221  requires  that  whenever  a  vote  is  taken  to  go  intO' 
liquidation,  notice  of  the  fact  shall  be  given  to  the  Comptroller  of 
the  Currency,  and  publication  made  in  newspapers,  that  the  asso- 
ciation is  closing  up  its  affairs  and  notifying  its  creditors  to  present 
their  claims  for  payment. 

Six  months  thereafter  is  given  by  section  5222,  in  which  the 
association  is  required  to  deposit  with  the  Treasurer  of  the  United 
States  lawful  money  of  the  United  States  sufficient  to  redeem  all 
its  outstanding  circulation. 

It  is  further  provided  (section  5224),  that  when  that  deposit  has 
been  made,  the  bonds  deposited  to  secure  payment  of  its  notes 
shall  be  reassigned  to  it.  "  And  thereafter  the  association  and  ita 
shareholders  shall  stand  discharged  from  all  liabihties  upon  its  cir- 
culating notes,  and  their  notes  shall  be  redeemed  at  the  treasury 
of  the  United  States." 

In  connection  with  the  provision  of  the  articles  of  association  of 
the  Central  if  ational  Bank,  already  noticed,  these  are  all  the  pro- 
visions of  law  that  are  supposed  to  affect  the  question. 

It  is  to  be  observed  that  the  sections  under  which  the  proceed- 
ings took  place  which,  it  is  claimed,  put  an  end  to  the  corporate 
existence  of  the  bank,  do  not  refer  in  terms,  to  a  dissolution  of 
the  corporation,  and  there  is  nothing  in  the  language  which  sug- 
gests it,  in  the  technical  sense  in  which  it  is  used  here  as  a  defense. 
The  association  goes  into  liquidation  and  is  closed.  It  is  required 
to  give  notice  that  it  is  closing  up  its  affairs  and,  in  order  to  do  so 
completely  and  effectually,  to  notify  its  creditors  to  present  their 
claims  for  payment.  And  the  redemption  of  its  bonds  given  to 
secure  the  payment  of  the  circulating  notes,  by  the  required  deposit 
of  money  in  the  treasury,  is  limited  in  its  effect  to  a  discharge  of 
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the  association  and  its  shareholders  from  all  liability  upon  its  cir- 
culating notes.  The  very  purpose  of  the  liquidation  provided 
for,  is  to  pay  the  debts  of  the  corporation,  that  the  remainder  of 
the  assets,  being  reduced  to  money,  may  be  distributed  among  the 
stockholders.  That  distribution  cannot  take  place,  with  any  show 
of  justice,  and  according  to  the  intent  of  the  law,  until  all  liabili- 
ties to  creditoi's  have  been  honestly  met  and  paid.  If  there  are 
claims  made,  which  the  directors  of  the  association  are  not  williug 
to  acknowledge  as  Just  debts,  there  is  nothing  in  the  statute  which 
is  inconsistent  with  the  right  of  the  claimant  to  obtain^a  judicial 
determination  of  the  controversy  by  process  against  the  associa- 
tion, nor  with  that  of  the  association  to  collect  by  suit  debts  due 
to  it.  It  is  clear!}',  we  think,  the  intention  of  the  law  that  it 
should  continue  to  exist,  as  a  person  in  law,  capable  of  suing  and 
being  sued,  until  its  affairs  and  business  are  completely  settled. 
The  proceeding  prescribed  by  the  law  seems  to  resemble,  not  the 
technical  dissolution  of  a  corporation,  without  any  saving  as  to  the 
common-law  consequences,  but  rather  that  of  the  dissolution  of  a 
copartnership,  which,  nevertheless,  continues  to  subsist  for  the 
purpose  of  liquidation  and  winding  up  its  business. 

In  the  case  of  BTc.  of  Bethel  v.  Pahquioque  Blc,  14  Wall. 
383  ;  1  Nat.  Bank  Cas.  77,  the  same  question  was  made  in  refer- 
ence to  a  National  bank  which,  having  become  insolvent,  by  a  re- 
fusal to  pay  its  circulating  notes,  was  put  into  liquidation  by  the 
Comptroller  of  the  Currency,  by  the  appointment  of  a  receiver  un- 
der other  provisions  of  the  Bank  Act.  It  was  there  claimed,  for 
the  purpose  of  defeating  a  suit  brought  against  the  bank  by  name, 
that  the  appointment  of  the  receiver,  who  had  refused  to  admit 
and  pay  the  plaintiff's  claim,  was  a  dissolution  of  the  corporation. 
Mr.  Justice  Clifford,  delivering  the  opinion  of  the  court,  recited 
the  provisions  of  the  law  upon  the  subject,  and  said  :  "  None  of 
these  proceedings  however  support  the  theory  that  the  associa- 
tion ceased  to  exist  when  the  receiver  was  appointed,  nor  at  any 
time  before  the  assets  of  the  association  are  fully  administered,  and 
the  balance,  if  any,  is  paid  to  the  owners  of  the  stock  or  their 
legal  representatives." 

"  Much  aid  cannot  be  derived  from  authorities  in  the  examina- 
tion of  this  proposition,  as  the  question  turns  chiefly,  if  not  en- 
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tirely,  iipon  the  construction  of  the  act  of  Congress,  and  suffice  it 
to  say,  that  we  are  all  of  the  opinion  that  the  act  contains  nothing 
in  its  subsequent  provisions  inconsistent  with  the  theory  of  the 
plaintiffs,  that  the  association  may  sue  and  be  sued,  complain  and 
defend,  in  all  cases  where  it  may  be  necessary  that  the  corporate 
name  of  the  association  shall  be  used  for  that  purpose  in  closing 
its  business  and  winding  up  its  afEah-s,  under  the  provisions  of  the 
act  which  authorized  its  formation." 

In  that  case  it  was  argued,  as  in  this,  that  as  the  only  constitu- 
tional warrant  for  the  existence  of  a  National  bank  was  its  connec- 
tion with  the  government  as  a  fiscal  agent,  the  severance  of  that 
connection  ipso  facto  deprived  it  of  vitality.  The  same  argument 
would  render  it  incapable  of  returning  to  its  stockholders  their 
capital  and  accumulated  profits.  If  it  was  a  reasonable  incident 
to  its  living  that  it  should  contract  debt,  it  is  equally  a  reasonable 
incident  to  its  dissolution  that  it  should  pay  them.  We  see  no 
constitutional  impediment  that  prevents  it. 

The  same  conclusion  was  reached  by  the  Court  of  Appeals  of 
Maryland  in  the  case  of  Ordway  v.  Bank,  47  Md.  217 ;  1  Nat. 
Bank  Cas.  559.   28  Am.  Rep.  455. 

On  June  30,  1876,  Congress  passed  an  act,  authorizing  the  ap- 
pointment of  receivers  of  National  banks,  and  for  other  purposes 
(19  Stat,  at  L.  63)  the  second  section  of  which  provides  that  when 
any  National  banking  association  shall  have  gone  into  liquidation 
under  the  provisions  of  section  5220  of  the  Revised  Statutes,  the 
individual  liability  of  the  stockholders,  provided  for  by  section 
5151  of  said  statutes,  may  be  enforced  by  any  creditor  of  such 
association  by  biU  in  equity,  in  the  nature  of  a  creditor's  bill 
brought  by  such  creditor  on  behalf  of  himself  and  of  ail  other 
creditors  of  the  association  against  the  shareholders  thereof,  in  any 
court  of  the  United  States  having  original  jurisdiction  in  equity 
for  the  district  in  which  such  association  may  have  been  located 
or  established. 

After  the  passage  of  this  act,  on  January  8,  1878,  it  appears  that 
the  appellee  filed  in  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland  its  bill  of  complaint  against  the  appellant, 
and  against  the  persons  who  were  shareholders  in  the  bank  at  the 
time  it  resolved  to  go  into  liquidation,  under  the  provisions  of  this 
section. 
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It  is  urged  that  this  statute  is  itself  evidence  that  the  bank  was 
dissolved  as  a  corporation  by  the  proceedings  in  liquidation,  and 
that  the  pendency  of  the  bill  authorized  by  it  was  a  bar  to  any 
further  proceeding  in  the  present  suit. 

We  see  nothing  in  the  act  of  1876  inconsistent  with  the  con- 
tinued existence  of  the  bank  as  a  corporation  for  the  purposes  of 
liquidation.  Indeed,  it  seems  to  confirm  the  idea  that  for  tliepiir- 
pose  of  being  sued,  in  order  judicially  to  determine  the  question 
of  disputed  liability,  it  continues  to  exist,  and  the  remedy  against 
the  shareholders  is  added  as  a  means  of  execution,  in  case  the  cor- 
porate  assets  have  in  the  meantime  been  otherwise  applied  or  shown 
to  have  been  insufficient.  It  is  a  cumulative  remedy  and  against 
other  persons,  and  cannot  be  considered  as  an  objection  to  the 
rendition  of  the  present  decree. 

Decree  affirmed. 


National  Bank  of  Gloveesville  v.  Johnson.* 

(104  U.  S.  271.) 

Usury  —  action  to  recover  —  conflict  of  laws. 

One  who  procures  the  discount  by  a  National  bank  of  promissory  notes  of 
others,  held  by  him,  he  indorsing  the  same,  at  an  unlawful  rate  of  interest, 
may  maintain  an  action  to  "recover  back  from  the  bank  twice  the  amount  of 
such  interest,  under  the  provisions  of  the  United  States  Revised  Statutes, 
section  5198,  giving  the  right  to  such  an  action,  and  this  notwithstanding 
the  transaction  would  not,  under  the  law  of  the  State  where  the  bank  is, 
located,  be  usurious  if  between  private  persons. 

IN  error  to  the  Supreme  Court  of  the  State  of  New  York.  The 
action  was  brought  by  James  H.  Johnson  to  recover  penal- 
ties for  the  taking  of  excessive  interest.  The  opinion  states  the 
case. 

Matthews,  J.  The  original  action  was  brought  in  the  Supreme 
Court  of  the  State  of  New  York  by  the  defendant  in  error  to 
recover  of  the  plaintifE  in  error,  a  National  bank,  penalties  alleged 
to  have  been  incurred  by  it  under  sections  5197  and  5198  of  the 

•Affirming,  Johnson  v.  National  Bank  o£  Gloversville,  2  Nat.  Bank  Gas .  303. 

Vol.  Ill— 4. 
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Kevised  statutes  of   the  United  States.     These  sections  are  as 
follows ; 

"  Sec.  5197.  Any  association  may  take,  receive,  reserve  and  charge  on  any 
loan  or  discount  made,  or  upon  any  note,  bill  of  exchange,  or  other  evidence 
of  debt,  interest  at  the  rate  allowed  by  the  laws  of  the  State,  Territory  or  dis- 
trict where  the  bank  is  located,  and  no  more,  except  that  where  by  the  laws  of 
any  State  a  different  rate  is  limited  for  banks  of  issue  organized  under  State 
laws,  the  rate  so  limited  shall  be  allowed  Jor  associations  organized  or  exist- 
ing in  any  such  State  under  this  title.  When  no  rate  is  fixed  by  the  laws  of 
the  State  or  Territory  or  district,  the  bank  may  take,  receive,  reserve  or  charge 
a  rate  not  exceeding  seven  per  centum,  and  such  interest  may  be  taken  in  ad- 
vance, reckoning  the  days  for  which  the  note,  bill  or  other  evidence  of  debt 
has  to  run.  And  the  purchase,  discount  or  sale  of  a  lona  fide  bill  of  exchange, 
payable  at  another  place  than  the  place  of  such  purchase,  discount  or  sale, 
at  not  more  than  the  current  rate  of  exchange  for  sight-drafts,  in  addition  to 
the  interest,  shall  not  be  considered  as  taking  or  receiving  a  greater  rate  of 
interest. 

' '  Sec.  5198.  The  taking,  receiving,  reserving  or  charging  a  rate  of  interest 
greater  than  is  allowed  by  the  preceding  section,  when  knowingly  done,  shall 
be  deemed  a  forfeiture  of  the  entire  interest  which  the  note,  bill  or  other  evi- 
dence of  debt  carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon.  In 
case  the  greater  rate  of  interest  has  been  paid,  the  person  by  whom  it  has  been 
paid,  or  his  legal  representatives  may  recover  back,  in  an  action  in  the  nature 
of  an  action  of  debt,  twice  the  amount  of  the  interest  thus  paid  from  the 
association  taking  or  receiving  the  same  ;  provided  such  action  is  commenced 
within  two  years  from  the  time  the  usurious  transaction  occurred.  That  suits, 
actions  and  proceedings  against  any  association  under  this  title  may  be  had  in 
any  Circuit,  District  or  Territorial  court  of  the  United  States,  held  within  the 
district  in  which  such  association  may  be  established,  or  in  any  State,  county 
or  municipal  court  in  the  county  or  city  in  which  said  association  is  located, 
having  jurisdiction  in  similar  cases." 

The  facts  as  stated  in  the  record  are  undisputed.  The  defend- 
ant below,  a  National  banking  association,  doing  business  at 
Gloversville,  in  the  State  of  New  York,  from  November  10, 1874, 
to  February  7, 1876,  discounted  for  the  plaintiff  commercial  paper 
and  promissory  notes  amounting  to  $158,003.  All  such  discounts 
were  made  at  a  uniform  rate  of  interest,  being  twelve  per  cent 
per  annum.  The  whole  amount  of  interest  paid  thereon  by  the 
plaintiff  below  was  $6,564.88,  being  an  excess  beyond  the  rate  ab 
lowed  by  the  general  laws  of  the  State  of  $2,735.36.  This  inter- 
est was  knowingly  charged  and  received  by  the  bank.  The  most 
of  the  paper  discounted  was  business  paper,  that  is,  negotiable 
promissory  notes,  held  and  owned  by  the  plaintiff  below,  and  on 
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which  he  could  have  maintained  actions  against  the  prior  parties. 
A  small  portion  was  accommodation  paper,  but  not  known  by  the 
bank  to  be  such,  and  there  was  nothing  upon  its  face  to  indicate 
that  to  be  its  character.  All  the  paper  discounted  was  paid  to 
the  bank  at  maturity  or  before  the  present  action  was  brought^ 
At  the  times  when  the  notes  were  discounted  they  were  indorsed 
by  the  plaintiff  below,  and  the  proceeds  of  the  notes  discounted 
were  entered  to  his  credit  in  his  bank  account. 

Upon  these  facts  judgment  was  rendered  against  the  defendant 
below  for  $5,470.72,  twice  the  amount  of  the  interest  in  excess 
of  seven  per  cent  per  annum,  to  reverse  which  this  writ  of  error 
is  prosecuted. 

It  is  contended  on  behalf  of  the  plaintiff  in  error  that  the  sec- 
tions of  the  Revised  Stati^tes  in  question  were  intended  only  to 
prevent  National  banks  from  violating  the  usury  laws  of  the  State 
in  which  they  were  severally  organized  and  established ;  and  that 
while  by  the  law  of  New  York  it  is  usurious  to  loan  or  advance 
money  to  a  party  upon  his  own  paper,  or  upon  paper  made  for 
his  accommodation,  at  a  greater  rate  of  interest  or  discount  than 
seven  per  cent  per  annum,  yet  it  is  not  usurious  or  illegal  in  that 
State  for  natural  persons  to  acquire  business  paper,  that  is,  paper 
vahd  in  the  hands  of  the  holder,  so  that  he  might  maintain  an 
action  thereon  against  the  prior  parties,  at  any  rate  of  discount 
agreed  upon  between  the  parties  to  the  negotiation,  without  limit 
in  excess  of  seven  per  ceiit  per  annum. 

It  is  assigned  for  error  that  the  Court  of  Appeals  negatived 
this  proposition. 

The  rate  of  interest  upon  the  loan  or  forbearance  of  money, 
established  and  in  force  by  the  laws  of  Now  York,  is  seven  per 
cent  per  annum.     Part  II,  chap.  4,  tit.  Ill,  3  R.  S.  (N.  Y.)  72,  §  1. 

By  section  5  of  the  same  act  it  is  provided  that  all  bonds,  bills,. 
notes,  assurances,  conveyances,  all  other  contracts  or  securities  what- 
ever (except  bottomry  and  respondentia  bonds  and  contracts),  etc., 
whereupon  or  whereby  there  shall  be  reserved  or  taken  or  secured, 
or  agreed  to  be  reserved  or  taken,  any  greater  sum  or  greater 
value  for  the  loan  or  forbearance  of  money,  etc.,  than  is  above 
prescribed,  shall  be  void. 

It  is  and  long  has  been  the  law  in  New  York,  as  decided  in 
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Cram  v.  Hendricks,  1  Wend.  569,  that  "  the  transfer  by  the 
payee  of  a  valid  available  note,  upon  which  wheti  due  he  might 
have  maintained  an  action  against  the  maker,  and  which  he  parts 
with  at  a  discount  beyond  the  legal  rate  of  interest,  is  not  a  usurious 
transaction,  although  the  payee  on  such  transfer  indorses  the  note ; 
and  on  non-payment  by  tlie  maker,  the  indorsee  may  maintain  an 
action  against  the  indorser ;  but  th^  sum  which  the  indorsee  in 
such  ease  is  entitled  to  recover  of  the  indorser  is  the  amount  of 
the  advance  made  by  him,  together  with  the  interest  thereon  at 
the  legal  rate  ;  while  in  an  action  against  the  maker,  the  indorsee 
is  entitled  to  the  whole  amount  of  the  note." 

This  proceeds  upon  the  idea  that  the  original  note  is  founded 
upon  a  valid  consideration,  free  from  usury  in  its  inception  ;  and 
that  the  indorsement  and  delivery  contain  two  contracts ;  one  exe- 
cuted, which  transferred  the  title,  as  upon  a  sale,  as  if  indorsed 
without  recourse ;  the  other  executory,  upon  which  the  indorser 
is  liable  to  the  indorsee,  to  pay  upon  the  default  of  the  maker, 
after  demand  and  due  notice  thereof  ;  although  in  the  latter  case 
it  will  be  observed  the  recovery  is  limited  by  the  New  York  de- 
cisions to  the  actual  consideration  paid,  with  lawful  interest 
thereon. 

The  transaction  is  treated  as  a  sale  of  the  note,  and  no  limits 
are  fixed  by  law  upon  the  price  of  the  article  sold ;  but  so  far  as 
the  liability  of  the  vendor  is  concerned,  in  order  to  avoid  the  con- 
sequences of  treating  the  advance  money,  which  constituted  the 
consideration,  as  a  loan,  it  is  limited  to  a  return  thereof,  with 
lawful  interest. 

The  question  we  have  now  to  determine  is  whether,  in  transac- 
tions of  this  description,  in  which  a  National  banking  association 
is  the  transferee,  the  same  view  can  be  taken  of  the  relations  and 
rights  of  the  parties,  in  the  present  case  the  Court  of  Appeals 
having  decided  that  the  same  rule  does  not  apply.     74  N".  Y.  329. 

The  very  point  had  been  previously  raised  and  decided  by  that 
court  in  Nash  v.  White's  Bank  of  Buffalo,  68  IST.  Y.  396,  which 
was  an  action  to  recover  penalties  under  the  State  law  of  1870 
in  reference  to  banking  institutions,  for  discounting  paper  at  a 
greater  rate  of  interest  than  seven  per  cent  per  annum.  The  pro- 
Tisions  of  that  act,  being  chapter  163,  Laws  of  New  York  of  1870, 


SUPREME  OOUET,  1881.  £9 

Nationar  Bank  of  Gloversville  v.  Johnson. 

correspond  almost  exactly  with  those  of  sections  5197,  5198  of 
Revised  Statutes  of  the  United  States,  now  under  consideration, 
it  being  the  declared  intent  of  the  statute  to  place  the  banking 
associations  of  the  State  on  an  equality,  in  the  particulars  specified, 
with  National  banks  under  the  sections  referred  to.  It  was  held 
that  the  fact  that  the  paper  discounted  was  business  paper,  pur- 
chased by  the  defendant,  did  not  constitute  a  defense,  for  the 
question  was  not  whether  it  was  an  illegal  transaction  under  tlie 
general  statutes  against  usury,  but  whether  it  was  within  the 
terms  of  the  prohibition,  which  forbade  banks  from  charging  on 
any  discount  a  rate  greater  than  seven  per  cent  per  annum. 

And  in  Atlantic  State  Bank  of  Brooklyn  v.  Savery,  82  E".  Y. 
291,  it  was  decided  that  the  purchase  of  a  promissory  note  for  a 
sum  less  than  its  face,  is  a  discount  thereof  within  the  meaning  of 
the  provision  of  the  Banking  Act  of  that  State  (§  18,  chap.  260, 
Laws  of  1838),  which  authorizes  associations  organized  under  it  to 
discount  bills  and  notes.  And  in  support  of  that  definition  of  the 
terms,  the  court  cites  the  authority  of  MacLeod  on  Banking,  43, 
where  the  author  says :  "  The  difference  between  the  price  of  the 
debt  and  the  amount  of  the  debt  is  called  discount,"  and  "  to  buy 
or  purchase  a  debt  is  always  in  commerce  termed  to  discount  it.' '  - 

In  Fleckner  v.  Bank  of  United  States,  8  Wheat.  350,  Mr. 
Justice  Story  said  :  "  Nothing  can  be  clearer  than  that  by  the  lan- 
guage of  the  commercial  world  and  the  settled  practice  of  banks,  a 
discount  by  a  bank  means,  ex'vi  termini,  a  deduction  or  draw|?ack 
made  upon  its  advances  or  loans  of  money,  upon  negotiable  paper 
or  other  evidences  of  debt,  payable  at  a  future  day,  which  are 
transferred  to  the  bank,"  and  added,  that  if  the  transaction  could 
properly  be  called  a  sale,  "  it  is  a  purchase  by  way  of  discount." 

Discount,  as  we  have  seen,  is  the  difference  between  the  price 
and  the  amount  of  the  debt,  the  evidence  of  which  is  transferred, 
and  that  difference  represents  interest  charged,  being  at  some  rate, 
according  to  which  the  price  paid,  if  invested  until  the  maturity 
of  the  debt,  will  just  produce  its  amount.  And  the  advance 
therefore  upon  every  note  discounted,  without  reference  to  its 
character  as  business  or  accommodation  paper,  is  properly  de- 
nominated a  loan,  for  interest  is  predicable  only  of  loans,  being 
the  price  paid  for  the  use  of  monej'. 
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The  specific  power  given  to  National  banks  (R.  S.,  §  5,  p.  136),  is 
"  to  carry  on  the  business  of  banking  by  discoHintiug  and  negoti- 
ating promissory  notes,  drafts,  bills  of  exchange  and  other  evi- 
dences of  debt."  So  that  the  discount  of  negotiable  paper  is  the 
form  according  to  which  they  are  authorized  to  make  their  loans, 
and  the  terms  "loans"  and  "discounts"  are  synonyms.  It  was 
60  said  in  Talmadge  v.  Pell,  7  N.  Y.  828 ;  and  in  Niagara  County 
Bank  v.  Baker,  15  Ohio  St.  68,  the  very  point  decided  was  that 
"  to  discount  paper,  as  understood  in  the  business  of  banking,  is 
only  a  mode  of  loaning  money  with  the  right  to  take  the  interest 
allowed  bylaw  in  advance." 

But  whether  loans  and  discounts  are  identical,  in  the  sense  of 
section  .5197,  or  not,  is  quite  immaterial,  for  both  are  expressly 
made  subject  to  the  same  rate  of  interest.  And  unquestionably 
the  transfer  of  the  notes,  which  forms  the  basis  of  this  contro- 
:Yersy,  if  not  a  .loan  was  a  discount. 

The  contention  of  the  plaintiff  in  error,  that  under  this  section 
whatever  by  the  law  of  the  State  is  lawful  to  natural  persons  in 
acquiring  title  to  negotiable  paper  by  discount  is  lawful  for  Na- 
tional banks,  cannot  be  sustained,  and  derives  no  countenance,  as 
is  argued,  from  the  decision  in  Tiffany  v.  National  Bank,  18 
Wall.  409  ;  1  Nat.  Bank  Cas.  90.  All  that  was  said  in  that  case 
related  to  loans  and  to  the  rate  of  interest  that  was  allowed  thereou; 
and.  it  was  held  that  where  by  the  laws  of  a  State  in  which  a 
National  bank  was  located  one  rate  of  interest  was  lawful  for 
natural  persons  and  a  different  one  to  State  banks,  the  National 
bank  was  authorized  to  charge  on  its  loans  the  higher  of  the  two. 
The  sole  particular  in  which  National  banks  are  placed  on  an 
equality  with  natural  persons  is  as  to  the  rate  of  interest,  and 
not  as  to  the  character  of  contracts  they  are  authorized  to  make ; 
and  that  rate  thus  ascertained  is  made  applicable  both  to  loans 
and  discounts,  if  there  be  any  difEerence  between  them.  It  is 
not  intimated  or  implied  that  if  in  any  State  a  natural  person 
may  discount  paper,  without  regard  to  any  rate  of  interest  fixed 
T)y  law,  the  same  privilege  is  given  to  National  banks.  The  privi- 
lege only  extends  to  charging  some  rate  of  interest  allowed  to 
natural  persons,  which  is  fixed  by  the  State  law. 

If  it  be  said  that  the  rate  is  allowed  bj  the  law  of  the  State, 
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when  it  permits  the  parties  to  reserve  and  receive  whatever  they 
may  agree  upon,  then  the  section  furnishes  the  conclusive  answer 
that  "when  no  rate  is  iixed  by  the  laws  of  the  State,  etc.,  the 
bank  may  take,  receive,  reserve  or  charge  a  rate  not  exceeding 
seven ^er  centum."  So  that  the  transaction  in  question,  in  either 
aspect,  is  within  the  prohibition  of  the  statute,  and  subjects  the 
bank  to  the  penalties  sued  for. 

The  conclusion  is  confirmed  by  the  provision  which  declares 
that  "  the  purchase,  discount  or  sale  of  a  honafide  bill  of  exchange, 
payable  at  another  place  than  the  place  of  such  purchase,  discount 
or  sale,  at  not  more  than  the  current  rate  of  exchange  for  sight- 
drafts  in  addition  to  the  interest,  shall  not  be  considered  as  taking 
or  receiving  a  greater  rate  of  interest."  Here  the  purchase,  dis- 
count and  sale  of  bills  of  exchange  are  classed  as  one,  and  subject 
to  the  same  rule  and  rate  of  interest.  In  section  5198,  the  forbid- 
den transaction  for  which  the  penalties  are  prescribed,  is  spoken  of 
as  usurious;  but  this  reference  is  to  the  prohibitions  of  the  preced- 
ing section,  and  not  to  the  laws  of  the  State. 

In  the  present  case  the  paper  was  transferred  by  an  indorse- 
ment, imposing  the  ordinary  liability  upon  the  indorser.  It  may 
perhaps  be  distinguished  from  eases  where  the  title  to  the  paper 
is  transferred  by  an  indorsement  without  recourse,  or  by  mere 
delivery.  The  advance  in  such  cases,  to  the  previous  holder,  of 
the  agreed  consideration,  can  hardly  be  considered  a  loan,  for  the 
relation  of  debtor  and  creditor  as  between  them  is  not  created  by 
the  transaction,  if  made,  as  supposed,  in  good  faith  and  not  as  a 
cover  for  usury.  Whether  it  be  a  discount,  within  the  meaning 
of  the  sections  we  have  considered,  and  therefore  subject  to  the 
same  rule  as  to  the  rate  of  interest  at  which  it  may  be  discounted, 
which  we  have  decided  to  be  applicable  to  the  transaction  described 
in  the  present  case ;  and  if  not,  but  is  to  be  treated  as  a  pur- 
chase of  the  paper,  lawful  at  any  proportion  which  the  price  paid 
bears  to  the  amount  ultimately  payable  by  the  parties  to  it, 
whether  in  that  case  National  banks  are  authorized  by  the  law  of 
their  organization  to  acquire  title  to  it  in  that  way,  are  questions 
which  do  not  arise  in  this  case,  and  upon  which  we  express  no 
opinion. 

We  find  no  error  in  the  judgment,  and  it  is  accordingly  affirmed. 

Judgment  affirmed. 
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Taxation  —  exemption  —  assets  in  receiver's  hands. 

The  personal  assets  and  personal  property  of  an  insolvent  Nat  ional  bank  in 
the  hands  of  a  receiver  appointed  by  the  Comptroller  of  the  Currency,  in 
accordance  with  the  provision  of  section  5234  of  the  United  States  Re- 
vised Statutes,  are  exempt  from  taxation  under  State  laws, 

1  PPEAL  from  Circuit  Court,  Eastern  District  of  Missouri. 

Leverett  Bell,  for  appellant. 

J.  M.  Krum  &  C.  H.  Krum,  for  appellee. 

Waite,  C.  J.  The  single  question  in  this  case  is,  whether  the 
personal  assets  and  personal  property  of  an  insolvent  National 
bank  in  the  hands  of  a  receiver  appointed  by  the  Comptroller  of 
the  Currency  in  accordance  with  the  provision  of  section  5234  of 
the  Revised  Statutes  are  exempt  from  taxation  under  State  laws  ; 
and  we  have  no  hesitation  in  saying,  that  in  our  opinion  they  are. 

Such  property  and  assets,  in  legal  contemplation,  still  belong  to 
the  bank,  though  in  the  hands  of  a  receiver,  to  be  administered 
under  the  law.  The  bank  did  not  cease  to  exist  on  the  appoint- 
ment of  the  receiver.  Its  corporate  capacity  continues  until  its 
affairs  are  finally  wound  up  and  its  assets  distributed.  Bank  of 
Bethel  v.  Pahquioque  Bank,  14  Wall.  398  ;  I  Nat.  Bank  Cas.  77  ; 
Kennedy  v.  Gibson,  8  Wall.  506 ;  1  Nat.  Bank  Cas.  17 ;  Bank  v. 
Kennedy,  17  V^  all.  21 ;  1  Nat.  Bank  Cas.  77.  If  the  shares  have 
any  value  they  are  taxable  in  the  hands  of  the  holders  or  owners 
under  section  5219  of  the  United  States  Revised  Statutes,  but  the 
property  held  by  the  receiver,  is  exempt  to  the  same  extent  it  was 
before  his  appointment. 

The  decree  of  the  Circuit  Court  is  afiirmed. 

Decree  affirmed. 
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Taxation  hy  State  —  constitutionality. 

In  a  statute  which  contains  invalid  or  unconstitutional  provisions,  capable  of 
separation  from  the  valid,  only  the  former  are  to  he  disregarded. 

A  statute  of  New  York  in  relation  to  taxation  required  the  assessors  to  assess 
to  each  tax  payer  his  real  estate  at  its  value  and  his  personal  estate  at  its  full 
value  after  deducting  debts  owed  by  him.  It  further  provided  that  if  be- 
fore the  assessments  are  completed  he  shall  make  affidavit,  "that  the  value 
of  the  personal  estate  owned  by  him  after  deducting  his  just  debts,  and  his 
property  invested  in  the  stock  of  any  corporation  liable  to  be  taxed  therefor, 
does  not  exceed  a  certain  sum  to  be  specified  in  the  affidavit,  it  shall  be  the 
duty  of  "  the  assessors  to  value  such  personal  estate  at  the  sum  specified  in 
such  aflSdavit  and  no  more.  Another  statute  provided  that  shareholders  in 
National  and  other  banks  should  be  assessed  on  the  value  of  their  shares, 
but  a  deduction  of  their  indebtedness  was  not  allowed.  The  Federal  statute 
permits  shares  in  National  banks  to  be  taxed  by  a  State  only  at  the  same  rate 
as  other  money  capital  of  the  citizens  of  the  State. 

Seld,  that  the  statute  in  relation  to  taxing  shares  of  National  banks  was  a  valid 
rule  of  assessment  for  the  shareholders  of  such  banks  having  no  debts  to 
deduct,  not  -  being  in  conflict  with  the  Federal  statute  in  respect  to  such 
shareholders. 

Seld  also,  that  in  the  absence  of  the  affidavit  above  provided  for,  assessors 
had  authority  to  assess  a  shareholder  in  a  National  bank  the  full  value  of 
his  shares. 


I 


]Sr  error  to  the  Circuit  Court  of   the  United  States  for  the 
Northern  District  of  New  York. 


MiLLEE,  J.  This  is  a  writ  of  error  to  the  Circuit  Court  for  the 
Northern  District  of  New  York,  in  which  Stanley,  the  defend- 
ant in  error,  recovered  a  judgment  against  plaintiffs  in  error  for 
taxes  exacted  and  paid  under  legal  process  on  shares  of  the  stock 
of  the  National  Albany  Exchange  Bank.  A  large  number  of 
the  shareholders  of  the  bank  who  had  paid  this  tax  made  an  as- 
signment of  their  claims  to  Stanley,  and  he  recovered  a  judgment 
in  the  action  for  the  sum  of  $61,991.20,  with  interest  and  costs. 

The  ground  of  this  recovery  was  that  the  statute  of  New  York, 
under  which  the  shares  of  the  bank  were  assessed,  was  void,  be- 
cause it  did  rot  permit  the  shareholder  to  make  deduction  of  the 
Vol.  Ill— 5. 
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amount  of  his  debts  from  the  valuation  of  the  shares  of  the  stock 
owned  by  him,  in  ascertaining  the  amount  for  which  tlie  shares 
should  be  taxed. 

The  pleadings  in  the  case  set  out  the  sums  paid  by  the  stock- 
holders and  their  names,  and  their  assignment  to  Stanley,  the 
payment  under  compulsion  of  legal  process,  and  a  demand  for 
the  repayment  on  the  Albany  county  authorities. 

The  case  was  submitted  to  the  court  on  a  waiver  of  trial  by 
jiiry,  and  on  the  finding  of  facts  and  conclusions  of  law  thereon 
by  the  court,  judgment  was  rendered  for  plaintiffs.  The  facts 
found  by  the  court  are  thus  stated : 

"First.  That  tlie  allegations  of  the  complaint  in  regard  to  the  citizenship  of 
the  plaintiff,  the  citizenship  and  powers  and  liabilities  of  the  defendant,  the 
organization  and  capital  of  the  National  Albany  Exchange  Bank,  the  owner- 
ship of  the  shares  of  capital  stock  of  the  National  Albany  Exchange  Bank,  the 
assessment  of  the  stockholders  in  said  bank,  named  in  said  complaint,  by  the 
board  of  assessors  of  the  city  of  Albany,  the  names  and  residences  of  said 
stockholders,  the  collection  of  taxes  from  said  stockholders  and  the  payment 
of  the  same  to  the  county  treasurer  of  the  county  of  Albany,  and  the  demand 
made  by  Chauncey  P.  Williams,  before  the  commencement  of  this  action,  of 
the  treasurer  of  the  county  of  Albany,  are  true  as  therein  set  forth. 

"Second.  That  the  amounts  collected  from  the  said  stockholders  and  paid 
to  the  treasurer  of  the  county  of  Albany,  and  the  times  when  the  said  amounts 
were  so  paid  to  said  treasurer,  were  as  follows,  to- wit: 

$907  90  paid Aug.  11,  1874 

127  84  paid Aug.  11,  1874 

1,868  06  paid May      1,  1875 

1 ,409  33  paid May    27,  1876 

1,202  32  paid May      3,  1877 

1,336  60  paid April  17,  1878 

1,473  02  paid April  23,  1879 

11 ,604  75  paid May      1,  1875 

8,147  26  paid May    27,  1876 

7,822  34  paid May      3,  1877 

7,857  94  paid April  16,  1878 

6,243  20  paid April  21,  1879 

"Third.  That  the  sums  above  named  were  not  paid  voluntarily  by  said 
stockholders,  but  were  forcibly  collected  by  the  marshal  of  the  city  of  Albany, 
under  a  warrant  issued  to  such  marshal  by  the  receiver  of  taxes  of  said  city, 
pursuant  to  a  warrant  issued  to  said  receiver  of  taxes  by  the  board  of  super- 
visors of  the  county  of  Albany,  by  levying  upon  the  property  of  the  said  stock- 
holders respectively,  as  alleged  in  said  complaint. 

'  'Fourth.  That  the  said  assessments  were  made  and  said  amounts  collected 
and  received  by  the  treasurer  of  the  county  of  Albany,  as  above  stated,  under 


SUPREME  COUET,  1883.  35 

Supervisors  of  Albany  v,  Stanley. 

color  of  an  act  of  the  Legislature  of  the  State  of  New  York,  entitled  'An  act 
authorizing  the  taxation  of  stockholders  of  banks,  and  surplus  funds  of  sav- 
ings banks,'  passed  April  23,  1866,  being  chapter  761  of  the  Laws  of  1866,  and 
not  otherwise. 

'  'Mfth.  That  the  allegations  of  the  complaint  with  reference  to  the  assign- 
ments by  the  respective  stockholders  of  said  bank  of  their  claims  against  the 
■county  of  Albany,  by  reason  of  the  matters  alleged  in  the  said  complaint,  are 
true  as  set  forth  in  said  complaint,  and  that  the  plaintiff,  at  the  time  of  the 
commencement  of  this  action,  was  the  holder  and  owner  of  all  claims  against 
Tthe  county  of  Albany,  or  against  the  defendant,  arising  out  of  the  matters 
alleged  and  set  forth  in  sail  complaint. 

"Sixth.  That  the  gaid  act  of  the  Legislature  of  the  State  of  New  York, 
•chapter  761  of  the  Laws  of  1866,  did  not  permit  the  deduction  of  debts  owing 
by  the  owners  of  stock  in  banks  or  banking  associations,  in  the  assessment 
thereof  for  taxation,  although  such  deduction  of  debts  of  the  owner  was,  at 
the  time  of  the  assessments  alleged  in  the  said  complaint,  permitted  and 
required  by  the  laws  of  the  State  of  New  York  to  be  made  from  the  value  of 
■every  kind  of  personal  property  and  moneyed  capital,  other  than  bank  stock, 
in  assessing  the  same  for  the  purpose  of  taxation. 

"Seventh.  That  the  allegations  in  the  fourth  count  of  said  complaint,  as  to 
the  presentation  to  the  said  board  of  assessors  by  said  Chauncey  P.  Williams 
of  the  affidavit  of  his  indebtedness,  and  the  request  by  him  for  a  reduction  of 
his  assessment  on  his  bank  stock,  and  the  refusal  of  said  board  of  assessors  to 
make  such  reduction,  and  the  application  by  said  Williams  to  the  Supreme 
Court  of  the  State  of  New  York  for  a  writ  of  mandamus,  and  the  subsequent 
legal  proceedings  thereon,  including  the  decision  of  the  Supreme  Court  of  the 
United  States,  are  true,  as  set  forth  in  said  fourth  count." 

It  does  not  appear  by  tins  finding  of  the  court  that  any  share- 
holder, for  whose  payment  of  taxes  this  suit  is  brought,  made 
afiidavit  or  other  application  in  regard  to  his  indebtedness,  that 
it  might  be  deducted  from  his  assessment,  nor  that  any  of  these 
shareholders  owed  any  thing  to  be  deducted  from  the  assessed 
value  of  the  shares  held  by  them,  except  the  seventh  finding  of 
facts  in  regard  to  C.  P.  Williams. 

Unless,  therefore,  the  other  shareholders  who  paid  the  tax  on 
the  shares  of  their  stock  were  entitled  to  recover  back  the  sum 
paid  without  any  evidence  that  they  had  made  afiidavit  of  the 
amount  which  they  would  be  entitled  to  deduct  from  the  assess- 
ment of  their  shares,  if  the  same  rule  had  been  applied  to 
assessment  of  bank  shares  as  to  other  personal  property,  and 
Tvithout  any  evidence  that  they  owed  any  thing  whatever  to  be 
deducted  from  any  assessment  of  their  personal  property,  includ- 
ing bank  shares,  the  judgment  in  this  cannot  be  supported. 
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The  judge  who  decided  the  case  on  the  Circuit  found  as  a  eon- 
chision  of  law  that  the  assessment  of  all  shares  of  National  banks 
was  void,  because  the  statute  of  New  York,  under  which  the  assess- 
ments were  necessarily  made,  was  void,  as  being  in  conflict  with 
the  act  of  Congress  on  that  subject,  and  he  declares,  in  an  opinion 
delivered  in  the  case  of  National  Albany  Exchange  Banh  v. 
Hills,  Heceiver  of  Taxes*  in  a  chancery  suit,  that  the  assessments 
in  this  class  of  cases  are  absolutely  void,  the  assessors  having  acted 
without  any  jurisdiction.  ., 

If  this  vjew  of  the  subject  be  sound  —  if  the  officers  who  assessed 
and  collected  this  tax  were  utterly  without  authority  to  collect 
any  tax  whatever,  or  if  there  was  no  law  by  which  in  any  ease  they 
could  assess  and  collect  tax  on  shares  of  National  banks  —  then  it 
is  of  no  consequence  to  inquire  of  any  thing  beyond  the  fact  that 
plaintiff's  assignors  did  pay  such  a  tax  under  legal  compulsion. 

On  the  other  hand,  if  the  law  is  for  any  purpose  a  valid  law,  and 
if  it  can  be  held  to  furnish  the  rule  of  taxation  as  to  any  class  of 
owners  of  National  bank  shares,  then  the  onus  is  on  plaintiff  to 
show  that  his  assignors  are  not  of  that  class. 

The  question  here  to  be  decided  arises  under  two  statutes  of  the 
State  of  New  York  in  regard  to  taxation. 

The  first  of  these  is  the  act  of  1850,  relating  to  the  assessment 
and  collection  of  taxes  in  the  city  of  Albany.  The  sixth  section 
of  the  act  requires  the  board  of  assessors  to  prepare  an  assessment- 
roll,  in  which  there  shall  be  set  opposite  the  name  of  each  tax 
payer  (1)  all  his  real  estate  liable  to  taxation  and  its  value  ; 
(2)  the  full  value  of  all  his  personal  property  after  deducting  the 
just  debts  owing  by  him. 

Section  9  of  the  act  is  as  follows  : 

"If  any  person  shall,  at  any  time  before  the  assessors  shall  have  completed 
their  assessments,  make  affidavit  that  the  value  of  his  real  estate  does  not 
exceed  a  certain  sum,  to  be  specified  in  such  affidavit,  or  that  the  value  of  the 
personal  estate  owned  by  him,  after  deducting  his  just  debts,  and  his  property 
invested  in  the  stock  of  any  corporation  or  association  liable  to  be  taxed  there- 
for, does  not  exceed  a  certain  sum,  to  be  specified  in  the  affidavit,  it  shall  be 
the  duty  of  the  board  of  assessors  to  value  such  real  or  personal  estate,  or 
both,  as  the  case  may  be,  at  the  sum  specified  in  such  affidavit,  and  no  more.' 


■  2  Nat.  Bank  Cas.  M56;  reversed,  post  45. 
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In  1866  the  State  enacted  a  law  cotieerning  the  taxation  of  bank 
shares  which  was  evidently  intended  to  meet  the  requirements  of 
the  act  of  Congress  in  relation  to  State  taxation  of  the  shares  of 
National  banks,  and  the  provision  of  this  statnte  related  only  to 
taxing  stockholders  in  banks,  and  to  the  capital  invested  in  indi- 
vidual banks.  The  first  section  of  this  act  reads  as  follows,  and 
it  contained  no  other  provision  for  deductions  as  the  basis  of  taxa- 
tion, except  what  is  fonnd  in  this  section  : 

"  No  tax  stall  hereafter  be  assessed  upon  tlie  capital  of  any  bank  or  banking 
association  organized  under  the  authority  of  this  State  or  of  the  United  States, 
but  the  stockholders  in  such  banks  and  banking  associations  shall  be  assessed 
and  taxed  on  the  value  of  their  shares  of  stock  therein;  said  shares  shall  be 
included  in  the  valuation  of  the  personal  property  of  such  stockholder  in  the 
assessment  of  taxes  at  the  place,  town  or  ward  where  such  bank  or  banking 
association  is  located,  and  not  elsewhere;  whether  the  said  stockholder  reside 
in  said  place,  town  or  ward  or  not,  but  not  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  hands  of  individuals  in  this  State.  And  in 
making  such  assessment  there  shall  also  be  deducted  from  the  value  of  such 
shares  such  sum  as  is  in  the  same  proportion  to  such  value  as  is  the  assessed 
value  of  the  real  estate  of  the  bank  or  banking  association,  and  in  which  any 
portion  of  their  capital  is  invested  in  which  said  shares  are  held,  to  the  whole 
amount  of  the  capital  stock  of  said  bank  or  banking  association.  And  pro- 
vided further  that  nothing  herein  contained  shall  be  held  or  construed  to  ex- 
empt from  taxation  the  real  estate  held  or  owned  by  such  bank  or  banking 
association  ;  but  the  same  shall  be  subject  to  State,  county,  municipal  and 
other  taxation  to  the  same  extent  and  rate  and  in  the  same  uianner  as  other 
real  estate  is  taxed." 

In  the  case  of  People  v.  Dolan,  36  N.  Y.  59,  the  question  was 
whether,  taking  these  two  statutes  together,  an  owner  of  shares  of 
stock  in  a  National  bank  was  entitled  to  deduct  from  the  assessed 
value  of  his  shares  the  just  debts  owing  by  him.  It  was  argued 
that  into  this  act  of  1866  for  the  taxation  of  bank  shares  there 
should  enter,  as  part  of  it,  the  provision  of  the  act  of  1850  which 
allowed  this  deduction  as  to  all  personal  property,  and  that  noth- 
ing in  the  act  of  1866  forbade  this  or  was  inconsistent  with  it.  It 
was  also  insisted  that  unless  the  act  of  1866  was  so  construed  it 
would  violate  the  act  of  Congress  which  only  permitted  the  shares 
of  National  banks  to  be  taxed  at  the  same  rate  as  other  money 
capital  of  the  citizens  of  the  State. 

But  the  Court  of  Appeals  overruled  both  propositions,  and  held 
that  the  true  meaning  of  the  act  of  1866  was  that  no  such  deduc- 
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tion  shoiild  be  made,  and  that  as  thus  construed  it  was  not  in  con- 
flict with  the  act  of  Congress  on  that  subject. 

In  the  subsequent  case  of  People,  ex  rel.  Williams,  v.  Weaver, 
Williams,  who  was  a  shareholder  in  the  National  Albany  Exchange 
Bank,  made  the  affidavit  required  by  section  9  of  the  act  of  1850^ 
and  presenting  it  to  the  board  of  assessors  of  the  county,  demanded 
a  reduction  in  accordance  with  it  from  the  valuation  of  his  bank 
shares.  On  the  refusal  of  the  assessors  to  comply  with  this  request, 
a  proceeding  was  commenced  in  the  courts  of  the  State  in 'which, 
the  Court  of  Appeals  reaffirmed  the  principles  of  the  case  of  Peo- 
ple V.  Dolan.  That  case  coming  into  this  court  by  writ  of  error, 
it  was  here  held  that  while  we  were  bound  to  accept  the  decision 
of  the  highest  court  of  the  State  in  construction  of  its  own  statute, 
the  act  of  1866  as  thus  construed  was  in  that  particular  in  conflict 
with  the  act  of  Congress,  because  it  did  tax  shares  of  the  National 
banks  at  a  higher  rate  than  other  moneyed  capital  in  the  State. 
In  that  case,  reported  in  100  U.  S.  539 ;  21  Alb.  L.  J.  210 ;  2. 
Nat.  Bank  Cas.  57,  there  are  no  words  which,  declare  the  act  of 
1866  to  be  void,  but  the  careful  language  of  the  decision  is  that 
"  in  refusing  to  plaintiff  the  same  deduction  for  debts  due  by  him 
from  his  shares  of  National  bank  stock  that  it  allows  to  others  who 
have  moneyed  capital  otherwise  invested,  it  is  in  conflict  with  the 
act  of  Congress." 

Accepting  therefore  as  we  must  the  act  of  1866  as  construed  by 
the  Court  of  Appeals  of  New  York,  as  not  authorizing  any  deduc- 
tion for  debts  by  a  shareholder  of  a  National  bank,  is  it  for  that 
reason  absolutely  void  ?  This  cannot  be  true  in  its  full  sense,  for 
there  is  no  reason  why  it  should  not  remain  the  law  as  to  banks  or 
banking  associations  organized  under  the  laws  of  the  State,  or  as 

'  to  private  bankers  of  which  there  no  doubt  exists  a  large  number 
of  both  classes. 

,  What  is  there  to  render  it  void  as  to  a  shareholder  in  a  National 
bank,  who  owes  no  debts  which  he  can  deduct  from  the  assessed 
value  of  his  shares  ?     The  denial  of  this  right  does  not  affect  him. 

•  He  pays  the  same  amounfof  tax  that  he  would  if  the  law  gave 
him  the  right  of  deduction.  He  would  be  in  no  better  condition 
if  the  law  expressly  authorized  him  to  make  the  deduction.  What 
legal  interest  has  he  in  a  question  which  only  affects  others?  Why 
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should  he  invoke  the  protection  of  the  act  of  Congress  in  a  case 
where  he  has  no  rights  to  protect  ?  Are  courts  to  sit  and 
decide  abstract  questions  of  law  in  which  the  parties  before  tlie 
court  show  no  interest,  and  which,  if  decided  either  way,  affect  no 
right  of  theirs  ? 

It  would  seem  that  if  the  act  remains  a  valid  rule  of  assessment 
for  shares  of  State  banks  and  for  individual  bankers,  it  should 
also  remain  the  rule  for  shareholders  of  National  banks  who  have 
no  debts  to  deduct,  and  who  could  not  therefore  deduct  any  thing 
if  the  statute  conformed  to  the  requirements  of  the  act  of  Con- 
gress. 

It  is  very  difiBcult  to  conceive  why  the  act  of  the  Legislature 
should  be  held  void  any  further  than  when  it  affects  some  right 
conferred  by  the  act  of  Congress.  If  no  such  right  exists,  the  delicate 
duty  of  declaring  by  this  court  that  an  act  of  State  legislation 
is  void  is  an  assumption  of  aathority  uncalled  for  by  the  merits 
of  the  case,  and  unnecessary  to  the  assertion  of  the  rights  of  any 
party  to  the  suit. 

The  general  proposition  must  be  conceded  that  in  a  statute 
which  contains  invalid  or  unconstitutional  provisions,  that  which 
is  unaffected  by  these  provisions,  or  which  can  stand  without  them, 
must  remain.  If  the  valid  and  invalid  are  capable  of  separation 
only  the  latter  are  to  be  disregarded. 

In  the  case  of  Railroad  Companies  v.  Schutte,  103  U.  S.  118, 
decided  at  the  last  term,  this  point  was  pressed  upon  us  with 
much  earnestness,  and  its  decision  was  necessary  to  the  judgment 
of  the  court.  "It  is  contended,"  said  the  court,  "that  as  the  pro- 
vision of  the  act  in  respect  to  the  execution  and  exchange  of  the 
State  bonds  is  unconstitutional,  the  one  in  relation  to  the  statutory 
lien  on  the  property  of  the  company  is  also  void  and  must  fall. 
We  do  not  so  understand  the  law."  And  yet  this  was  a  case  in 
which  the  scheme  of  exchanging  the  bonds  of  the  State  for  the 
bonds  of  the  company,  in  order  that  the  company  might  get  the 
benefit  of  the  better  credit  of  the  State,  was  accompanied  by  a 
mortgage  created  alone  by  the  statute  in  favor  of  the  State  as  her 
security,  and  the  court  while  holding  that  the  exchange  of  bonds 
was  void  as  being  in  conflict  with  the  Constitution  of  the  State 
of  Florida,  held  that  the  mortgage  which  secured  the  bonds  of 
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the  company  and  which  was  only  a  mortgage  by  operation  of  the 
same  statute,  was  valid. 

The  language  of  this  court  in  the  two  eases  cited  in  the  brief  of 
United  States  v.  Reese,  92  U.  S.  214,  and  Trade  Mark,  Cases, 
100  id.  82,  concedes  the  general  principle  that  the  whole  of  a 
statute  is  not  necessarily  void  because  a  part  of  it  may  be  so. 
Said  the  court  in  the  latter  case :  •  "  "While  it  may  be  true  that 
when  one  part  of  the  statute  is  valid  and  constitutional  and  an- 
other part  is  unconstitutional  and  void,  the  court  may  enforce  the 
valid  part  where  they  are  distinctly  separable,  so  that  each  may 
stand  alone ;  it  is  not  within  the  judicial  province  to  give  to  the 
words  used  by  Congress  a  narrower  meaning  than  they  are  mani- 
festly intended  to  bear.  *  *  *  "  The  case  of  United  States 
V.  Reese,  also  implies  that  there  may  be  unconstitutional  provis- 
ions which  do  not  vitiate  the  whole  statute  or  even  a  single  sec- 
tion, because  the  argument  is  to  show  that  in  that  case  there  could 
be  no  separation  of  the  good  from  the  bad.  It  is  also  to  be 
observed  that  in  both  these  cases  it  was  a  statute  creating  and 
punishing  offenses  criminally  which  was  to  be  construed  in  regard 
to  the  limited  constitutional  power  of  Congress  in  criminal  matters. 

The  case  of  State  Freight  Tax,  15  "Wall.  432,  arose  out  of  a 
statute  of  Pennsylvania  which  attempted  to  impose  a  tax  on  com- 
merce forbidden  by  the  Constitution  of  the  United  States.  The 
act  imposed  a  tax  upon  every  ton  of  freight  ca'rried  by  every  rail- 
road company,  steamboat  company  and  canal  company  doing  busi- 
ness within  the  State.  The  railroad  company,  who  contested  the 
tax,  presented  a  statement  which  separated  the  freight  transported 
by  them  between  points  solely  within  the  State  and  Hmited  to  such 
destination,  and  that  which  was  received  from  or  carried  beyond 
those  limits.  This  court  held  the  latter  to  be  void  as  a  tax  on  inter- 
State  commerce,  and  did  not  declare  the  whole  tax  or  the  whole 
statute  void.  It  said :  "  It  is  not  the  purpose  of  the  law  but  its 
effect  which  we  are  now  considering.  Nor  is  it  at  all  material  that 
the  tax  is  levied  upon  all  freight,  as  well  that  which  is  wholly 
internal  as  that  embarked  in  inter-State  commerce.  *  *  * 
The  conclusion  of  the  whole  matter  is  that  in  our  opinion,  the  act 
of  the  Legislature  of  Pennsylvania  of  August  25,  1864,  so  far  as 
it  applies  to  articles  carried  through  the  State  or  articles  taken  up 
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in  the  State  and  carried  out  of  it,  or  articles  taken  up  without  the 
State  and  brought  into  it,  is  unconstitutional  and  void."  The  same 
language  is  repeated  in  Erie  li.  Co.  v.  Pennsylvania,  decided  at 
the  same  time,  and  both  cases  were  remanded  to  the  State  court 
for  further  proceedings  in  conformity  with  tlie  opinion,  which 
could  onlj'  mean  to  enforce  the  tax  on  transportation  limited  to 
the  State  and  not  on  inter-State  commerce. 

This  is  a  clear  case  of  distinguishing  between  the  articles  pro- 
tected by  the  Constitution  of  the  United  States  and  those  which 
were  not,  though  nothing  in  the  language  of  the  statute  authorized 
any  snch  distinction. 

But  in  a  review  of  the  eases  in  this  coiirt  on  thissiibjeet,  that  of 
Austin  V.  Aldermen  of  Boston  will  be  found  most  nearly  to  re- 
semble the  one  before  us.  It  related  to  the  same  matter  of  the 
invalidity  of  a  statute  of  a  State  taxing  shares'  of  the  National 
bants  as  being  in  conflict  with  the  act  of  Congress.  That  act  said 
that  such  taxes  might  be  assessed  at  the  place  where  said  bank  was 
located  and  not  elsewhere. 

The  act  of  the  Massachusetts  Legislature  directed  the  assessment 
and  taxation  of  the  shares  at  the  place  where  the  owner  resided. 
The  plaintiff  in  error,  Austin,  having  contested  the  tax  on  his 
shares  in  the  courts  of  the  State  unsuccessfully,  brought  the  case 
here  by  writ  of  error.  This  court  declined  to  enter  upon  the  ques- 
tion of  the  validity  of  the  Massachusetts  statute,  because  the  case 
did  not  show  that  Mr.  Austin -was  taxed  on  his  shares  in  any  other 
place  than  Boston,  the  place  where  the  bank  was  located. 

The  argument  of  counsel  in  the  case  before  us  is  that  any  tax 
or  a  tax  on  any  person  on  account  of  his  bank  shares  is  void  be- 
cause the  whole  of  the  New  York  statute  is  void.  If  the  argument 
is  sound  it  was  equally  applicable  to  Austin's  case. 

The  statute  of  Massachusetts,  which  made  no  limitation  of  taxa- 
tion to  the  place  where  the  bank  was  located,  must  be  held  void 
under  any  principle  which  would  wholly  invalidate  the  statute  of 
New  York,  because  it  did  not  allow  the  deduction  of  the  owner's 
indebtedness  from  his  shares.  And  if  the  Massachusetts  statute 
was  utterly  void  as  to  National  bank  shares,  then  the  tax  on  Mr. 
Austin's  shares  in  Boston  was  void  and  he  had  a  right  to  bo  pro- 
tected against  the  unconstitutional  statute.  The  court  evidently 
Vol.  Ill— 6. 
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went  upon  the  principle  that  the  statists  was  only  void  as  against 
the  aet  of  Congress,  in  cases  where  some  one  was  injured  by  the 
particular  matter  in  which  there  was  such  conflict.  The  case 
seems  to  us  directly  in  point. 

To  the  same  effect  are  the  cases  of  People  v.  Bull,  46  N.  T.  46; 
Gordon  v.  Games,  47  id.  608 ;  Village  of  Middleton,  Ex  parte, 
81  id.  19G. 

If  we  examine  the  statute  before  us  on  principle  we  shall  find 
but  little  reason  to  hold  it  to  be  wholly  void  as  regards  bank 
shares.  If  the  statute  stood  alone  there  is  nothing  in  it  in  conflict 
with  the  act  of  Congress.  It  is  only  when  we  look  to  the  other 
statute,  which  prevents  the  deduction  of  debts  from  the  entire  value 
of  personal  property,  that  we  discern  the  discrimination  against 
bank  shares.  The  act  declares  that  bank  shares  shall  be  taxed 
according  to  their  value,  after  deducting  the  real  estate  and  other 
property  on  which  the  bank  itself  pays  tax.  This  is  eminently 
just.  It  provides  for  a  mode  of  ascertaining  their  value,  the  officers 
who  shall  do  it,  and  how  the  tax  shall  be  collected.  In  all  this 
the  law  is  valid  except  that  it  does  not  authorize  a  deduction  for 
debts  of  the  shareholder.  This  is  a  distinct  and  separable  principle. 
When  the  shareholder  has  no  debts  to  deduct  the  law  provides  a 
mode  of  assessment  for  him  which  is  not  in  conflict  with  the  act 
of  Congress,  and  the  law  in  that  case  can  be  held  valid.  Under 
the  decision  in  Austin  v.  Aldermen  of  Boston,  it  is  valid  as  to  him. 

If  he  has  debts  to  be  deducted  the  ease  of  Williams  v.  Weaver 
shows  that  in  taking  the  steps  which  this  court  has  held  he  may 
take,  he  can  secure  that  deduction,  and  when  secured  the  re- 
mainder of  the  law  remains  valid.  In  other  words,  in  such  a  ease 
so  much  of  the  law  as  conflicts  with  the  act  of  Congress  in'  the 
given  case  is  held  invalid,  and  that  part  of  the  State  law  which  is 
in  accord  with  the  act  of  Congress  is  held  to  be  the  measure  of 
his  liability.  There  is  no  difficulty  here  in  drawing  the  fine  be- 
tween those  cases  to  which  the  statute  does  not  apply  and  those 
to  which  it  does,  between  the  cases  in  which  it  violates  the  act  of 
Congress  and  those  in  which  it  does  not.  There  is  therefore  no 
necessity  of  holding  the  statute  void  as  to  all  taxation  of  National 
bank  shares,  when  the  cases  in  which  it  is  invalid  can  be  readily 
ascertained  on  presentation  of  the  facts. 
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It  follows  that  the  assessors  were  not  without  authority  to  assess 
National  bank  shares ;  that  where  no  debts  of  the  owners  existed 
to  be  deducted  the  assessment  was  valid,  and  the  tax  paid  under 
it  a  valid  tax.  That  in  eases  where  there  did  exist, such  indebted- 
ness, which  ought  to  be  deducted,  the  assessment  was  voidable 
but  not  void.  The  assessing  officers  acted  within  their  authority 
in  such  cases  until  thej  were  notified  in  some  proper  maimer  that 
the  shareholder  owed  just  debts  which  he  was  entitled  to  have 
deducted. 

If  they  then  proceeded  in  disregard  of  the  act  of  Congress  the 
assessment  was  erroneous,  and  the  case  of  Williams  v.  Weaver 
shows  how  that  error  could  be  corrected. 

The  case  before  us  shows  no  error  in  any  case  but  that  of  Mr. 
Williams,  and  in  that  ease  he  has  obtained  the  judicial  decision  of 
this  court  that  the  tax  he  paid  was  illegally  exacted  from  him. 
Nor  do  the  facts  of  his  case  raise  the  question  whether  in  a  case 
where  the  debts  of  the  shareholder  do  not  equal  the  assessors'  value 
of  his  shares  the  tax  is  wholly  erroneous,  or  only  so  much  as  rep- 
resent the  assessment  of  his  indebtedness  that  should  have  been 
deducted,  for  his  affidavit  was  that  his  debts  equalled  the  value 
of  his  bank  shares.  Nor  do  the  findings  of  fact  raise  the  question 
whether,  without  making  affidavit  and  demand  on  the  assessors,  a 
suit  can  be  maintained  to  recover  when  such  indebtedness  actually 
existed ;  for  he  did  make  affidavit  and  demand,  and  no  other  tax 
payer  has  shown  any  such  notice  or  demand,  or  that  he  had  any 
indebtedness  to  be  deducted.  There  is  neither  fining  of  fact  nor 
averment  in  the  pleadings  oa  either  point  as  to  any  other  assignors 
of  plaintiff  than  Mr.  Williams.  It  results  from  these  considera- 
tions that  the  judgment  of  the  Circuit  Court  is  reversed,  and  that 
on  the  finding  of  facts  judgment  should  be  rendered  for  plaintiff 
on  the  fourth  count  for  the  amount  of  the  tax  paid  by  Williams 
with  interest,  and  on  all  the  other  counts  for  defendants. 

It  is  so  ordered.* 

Beadlet,  J.,  dissenting.  I  dissent  from  the  judgment  of  the 
court  in  all  these  eases  for  the  reason,  that  in  my  opinion,  the  State 

*0n  the  34th  of  April  a  decision  was  made  in  which  the  Judgment  was  modified  so  as 
to  permit  the  court  below  to  hear  evidence  in  respect  to  another  issue  raised  by  the 
pleadings  but  not  passed  upon,  namely:  Whether  tlie  assessment  of  shares  in  the- 
National  banl^  was  at  a  greater  rate  than  that  upon  other  moneyed  capital. 
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laws  authorizing  the  capital  stock  of  National  banks  to  ,be  taxed 
without  allowing  any  deduction  for  the  debts  of  the  stockholders 
where  such  deduction  is  allowed  in  relation  to  other  moneyed  capi- 
tal, are  void  in  toto  so  far  as  relates  to  National  banks.  To  hold 
the  law  valid  except  as  to  those  who  are  actually  indebted  and 
actually  claim  the  benefit  of  the  deduction,  and  actually  set  it  up 
in  a  suit  brought  by  the  bank  for  ^relief,  is  practically  to  render 
the  condition  of  the  act  of  Congress  nugatory,  and  to  deprive  the 
National  banks  and  their  stockholders  of  its  protection.  The  tax 
though  laid  on  the  stockholders  is  required  to  be  paid  by  the  bank 
itself,  which  must  pay  without  deduction  unless  the  share- 
holders give  the  bank  notice  of  the  amount  of  their  debts.  This 
is  a  most  ingenious  expedient  to  avoid  such  deductions  altogether. 
The  probability  that  not  one  in  ten  of  the  shareholders  will  ever 
have  notice  of  the  assessment  in  time  to  make  the  claim,  and  the 
natural  reluctance  they  would  have  (if  they  had  notice)  to  lay  the 
amount  of  their  debts  before  a  board  of  bank  officers  will  effect- 
ually secure  a  State  from  claims  for  deduction.  And  that  was  no 
doubt  the  object  of  the  law.  But  this  unequal  operation  of  it,  in 
its  practical  effect,  might  not  be  sufficient  to  render  it  void.  It 
is  void,  in  my  judgment,  because  it  makes  no  exception,  but  is 
general  in  its  terms,  subjecting  to  taxation  the  capital  stock  of 
National  banks  without  the  privilege  of  deducting  debts.  Denying 
to  it  operation  and  effect  as  to  those  who  desire  to  claim  the  benefit 
of  the  deduction,  and  giving  it  effect  as  to  all  others,  is  to  tear  a 
portion  of  the  l^w  out  by  the  roots.  It  is  not  like  the  case  where 
a  portion  of  a  law  which  may  be  separated  from  the  rest  can  be 
declared  invalid  without  affecting  the  remainder  of  the  law  ;  nor 
like  the  case  of  a  general  law  which  the  Legislature  has  power  to 
make,  but  from  the  operation  of  which  some  individuals  may  have 
a  legal  or  constitutional  exemption  which  they  can  plead  in  their 
defense  ;  but  it  is  wrong  in  form,  wrongin  toto.  The  Legislature 
had  no  authority  or  power  to  make  the  capital  of  National  banks 
taxable  except  in  the  same  manner  as  other  moneyed  capital  of 
the  State.  The  practical  iniquit}'  of  the  law  is  seen  in  this,  that 
it  affects  the  value  of  all  the  stock,  whoever  holds  it.  As  the  law 
stands  it  acts  as  a  prohibition  against  the  purchase  of  the  stock  by 
those  who  owe  debts,  and  they  constitute  a  considerable  portion  of 
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every  community.  It  does  not  help  the  validity  of  the  law  for 
us  to  declare  that  it  is  jyro  tanto  void,  and  in  fact  make  a  new  law 
for  the  State.  Its  validity  must  be  decided  by  its  actual  form  and 
terms.     If  these  cannot  stand  the  law  is  void. 


Hills  v.  National  Albany  Exchange  Bank.* 

(105  U.  S.  319.) 

Jurisdiction  —  suit  to  restrain  tax.     Taxation  —  injunction  —  deductions. 

In  an  action  by  a  National  bank  against  the  State  tax  oflBcers,  in  behalf  of  its 
shareholders,  to  enjoin  the  collection  of  a  State  tax  on  the  shares  of  the  bank 
alleged  to  be  unlawful  on  the  ground  that  indebtedness  was  not  deducted, 
AeM  (1),  that  such  a  suit  was  maintainable;  (3)  that  an  injunction  would 
lie  in  behalf  of  a  shareholder  who  was  entitled  to  a  deduction  and  who  had 
made  the  affidavit  and  demand  therefor  required  by  the  State  law ;  and  (3)  it 
being  clearly  shown  that  an  afHdavit  and  demand  would  have  been  unavail- 
ing, that  shareholders  might  be  permitted  to  show  in  the  action  the  dedu  c- 
tions  to  which  they  were  entitled  and  the  collection  of  the  amount  of  such 
deductions  would  be  enjoined. 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York.     The  ■  opinion  states  the 
case. 

MiLLEE,  J.  This  is  an  appeal  from  a  decree  in  chancery  of 
the  Circuit  Court  for  the  Northern  District  of  New  York,  and 
it  presents  very  much  the  same  questions  that  have  just  been  de- 
cided in  the  case  of  Supervisors  of  Albany  County  v.  Edward 
Stanley.  That  was  a  common-law  action  to  recover  for  taxes  un- 
lawfully exacted  for  years  prior  to  1879  on  shares  of  the  National 
Albany  Exchange  Bank,  and  the  present  suit  was  brought  to  en- 
join the  appellants  from  collecting  a  similar  tax  assessed  and  yet 
unpaid  for  that  year.  In  this  case  the  bank  sued  in  right  of 
and  as  representing  all  the  stockholders,  and  the  Circuit  Court 
made  a  decree  perpetually  enjoining  the  collection  of  all  taxes  on 
shares  of  said  bank.     Several  questions  are  raised  or  rather  sug- 

'  Eeveraing  2  Nat.  Bank  Cas.  4.56.» 
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gested  which  we  think  have  heretofore  been  decided  by  this  court, 
such  as  the  right  of  the  bank  to  maintain  a  suit  on  behalf  of  its 
shareholders.  This  was  established  by  the  cases  of  Gumming  v. 
National  Bank,  101  U.  S.  153  ;  2  Nat.  Bank  Gas.  74  ;  Pelton  v. 
National  Bank,  101  U.  S.  143 ;  2  Nat.  Bank  Cas.  85.  There  is 
also  an  attempt  to  show  that  there  was  a  settled  rule  or  purpose  on 
the  part  of  the  assessors  to  value  the  shares  of  the  appellee  bank 
higher  in  proportion  to  their  real  value  than  in  the  case  of  other 
banks,  bankers  and  moneyed  corporations.  "We  think  the  proof 
fails  to  establish  this  in  a  manner  to  justify  the  interference  of  a 
court  of  equity.     National  Bank  v.  Kimball,  103  U.  S.  732,  p.  9. 

The  bill  however  in  its  main  feature  asserts  the  right  to  an  injunc- 
tion, on  the  ground  that  the  act  of  1866,  under  which  the  bank 
shares  were  assessed,  is  absolutely  void  because  it  makes  no  pro- 
vision for  deduction  from  the  assessed  value  of  these  shares,  of  the 
debts  honestly  owing  by  the  shareholders.  And  the  court,  pro- 
ceeding upon  the  idea  that  both  the  statute  and  the  assessment 
made  under  it  are  absolutely  void,  decreed  relief  accordingly. 
Under  the  ruling  just  made  on  that  siibject  this  decree  must  of 
course  be  reversed,  because  as  to  the  larger  number  of  the  share- 
holders whose  taxes  are  enjoined,  there  is  no  evidence  that  they 
owed  any  debts  whatever  at  the  time  the  assessment  was  made. 

The  allegations  of  the  bill  on  this  subject  are :  1.  That 
one  shareholder  owning  five  hundred  and  thirty-two  shares  of  the 
stock  made  affidavit  that  the  value  of  personal  estate  owned  by 
him,  including  said  bank  shares,  after  deducting  his  just  debts  and 
other  investments  not  taxable,  did  not  exceed  one  dollar,  and  pre- 
sented said  affidavit  to  the  board  of  assessors,  with  a  demand  that 
they  should  reduce  the  assessment  of  his  shares  accordingly,  which 
was  refused.  The  evidence  shows  this  to  have  been  Mr.  Ohauncey 
P.  Williams. 

2.  The  further  allegation  of  the  bill  on  that  subject  is  that 
other  shareholders  were  indebted  to  an  amount  equal  to  or  in  ex- 
cess of  the  personal  property  owned  by  them,  including  their  bank 
shares,  but  omitted  to  make  affidavit  and  demand  the  proper  reduc- 
tion, because  they  knew  such  demand  would  be  refused  by  the 
board,  both  from  information  of  their  refusal  in  other  cases,  and 
irom  knowledge  of  the  decisions  of  the  Court  of  Appeals  of  New 
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York  that  they  had  no  authority  to  make  such  deduction.  This 
allegation  is  also  supported  by  the  evidence  of  four  or  five  share- 
holders who  are  represented  in  this  action. 

While  the  decree  of  the  court  enjoining  the  collecting  officers 
as  to  all  the  tax  assessed  on  the  shares  of  this  bank  must  be  reversed, 
the  question  arises,  what  shall  be  done  with  the  cases  in  which  it 
appears  that  there  are  shareholders  taxed  who  owed  just  debts  en- 
titled to  deduction. 

With  regard  to  the  case  of  Mr.  Williams,  we  have  no  doubt  that 
there  should  be  an  injunction  to  the  amount  of  his  tax.  He  made 
the  requisite  affidavit  and  the  proper  demand  for  deduction,  and 
liis  affidavit  shows  that  no  assessment  should  be  made  on  his  shares. 
He  has  not  yet  paid  the  money  and  is  entitled  to  relief  by  injunc- 
tion. 

A  more  difficult  question  is  presented  in  regard  to  those  who 
made  no  affidavit  or  demand  for  deduction,  but  who  have  shown 
that  they  would  have  been,  entitled  to  deduction  if  the  demand 
had  been  properly  made.  The  question  is,  whether  the  fact  clearly 
established  that  their  demand  would  have  been  unavailing  dis- 
pensed with  the  necessity  of  making  the  affidavit  and  demand.  It 
is  a  general  rule  that  when  the  tender  of  performance  of  an  act  is 
necessary  to  the  establishment  of  any  right  against  another  party, 
this  tender  or  offer  to  perform  is  waived  or  becomes  unnecessary, 
when  it  is  reasonably  certain  that  the  offer  will  be  refused  —  that 
payment  or  performance  will  not  be  accepted.  Such  is  the  doc- 
trine estabhshed  by  this  court  in  repeated  decisions  in  regard  to 
another  branch  of  the  law  concerning  the  collection  of  taxes. 
Bennett  v.  Hunter,  9  Wall.  326  ;  Tacey  v.  Irwin,  IS  id.  549  ; 
Atwood  V.   Weems,  99  U.  S.  183. 

Without  elaborating  the  matter  we  are  of  opinion,  that  con- 
sidering the  decision  of  the  Court  of  Appeals  of  New  York,  the 
action  of  the  assessors  in  the  case  of  Mr.  Williams,  and  their  own 
testimony  in  this  case,  it  is  entirely  clear  that  all  affidavits  and 
demands  for  deduction  which  could  or  might  have  been  made 
would  have  been  disregarded  and  unavailing,  and  that  the  assessors 
had  a  fixed  purpose,  generally  known  to  all  persons  interested, 
that  no  deductions  for  debts  would  be  made  in  the  valuation  of 
bank  shares  for  taxation.  It  is  therefore  not  now  essential  to  sliow 
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such  an  offer  when  it  is  established  that  there  were  debts  to  be  de- 
ducted and  when  the  matter  is  still  in  fieri,  the  tax  beiug  unpaid. 
And  we  are  of  opinion  that  it  is  open  to  the  coui't  below  when 
this  case  returns  to  permit  such  amendment  of  the  pleadings  as 
will  enable  plaintiff  to  make  proper  allegations  on  that  subject,  or 
by  reference  to  a  master  to  allow  each  shareholder  to  establish  the 
amount  of  deduction  to  which  he  was  entitled  at  the  time  of  the 
assessment,  and  to  enjoin  the  collection  of  a  corresponding  part  of 
the  tax.  But  as  tlie  assessment  is  not  void,  but  only  voidable,  it 
must  stand  good  for  all  of  the  assessment  in  each  case  which  is  not 
shown  to  be  in  excess  of  the  just  debts  of  the  shareholder  that 
should  be  deducted. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  case  re- 
manded for  further  proceedings  in  accordance  with  the  opinion. 

Decree  reversed. 


Evansville  National  Bank  v.  Beitton.* 

(105  U.  S.  332.) 
Taxation  —  deductiom  —  injuneiion. 

The  Indiana  statute  relating  to  taxation  provides  that  a  tax  payer  may,  in  esti- 
mating his  taxable  property,  deduct  his  indebtedness  from  his  "  credits  or 
money  at  interest;  "  ' '  all  other  demands  against  persons  or  body  corporate;  " 
' '  total  amount  of  all  credits." 

Seld,  that  the  shares  in  a  National  hank,  subjected  to  State  taxation,  were  en- 
titled to  a  deduction  of  indebtedness,  and  an  injunction  would  lie  to  restrain 
the  collection  of  a  tax  upon  such  shares  where  such  deduction  was  not  allowed. 

APPEALS  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana.     The  opinion  states  the  case. 

MiLLEE,  J.  These  are  cross-appeals  from  a  decree  of  the  Cir- 
cuit Court  for  the  District  of  Indiana,  rendered  in  a  suit  in  chan- 
cery, in  which  the  Evansville  National  Bank  was  complainant  and 
Britton,  as  treasurer  of  Vanderburgh  county,  was  defendant. 

The  case  is  in  all  essential  points  analogous  to  that  of  mils  v. 
National  Albany  Exchange  Bank,  just  decided,  ante. 

*Affirming  18 Fed.  Kep.  86T. 
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And  the  principal  question  of  law  is  the  same  as  that  discussed 
and  decided  in  the  case  of  Supervisors  of  Albany  v.  Stanley.  In 
fact  the  three  cases  were  advanced  out  of  their  order,  and  heard 
consecntively,  because  they  involved  important  questions  concern- 
ing taxation  by  State  statutes  of  the  shares  of  National  banks,  and 
the  argument,  able  and  exhaustive  throughout,  has  been  almost 
wholly  directed,  on  tlie  part  of  the  banks,  to  establish  the  proposi- 
tion, that  where  the  law  of  the  State  either  makes  or  permits  a 
discrimination  operating  only  against  a  particular  class  of  holders 
of  National  bank  shares,  in  the  manner  of  assessing  those  shares 
as  regards  other  moneyed  capital  in  the  State,  all  the  laws  for 
such  assessments  are  void,  and  all  such  assessments  are  absolutely 
void,  and  no  tax  on  National  bank  shares  can  be  collected  in  the 
State. 

The  brief  of  counsel  in  this  case  in  various  forms  repeats  the 
idea  that  the  bill  was  brought,  not  so  much  to  assert  the  rights  of 
stockholders  who  may  have  been  injured  by  the  enforcement  of 
the  statute,  as  to  obtain  a  judicial  declaration  of  this  court  that 
the  act  is  void,  and  the  attempt  to  tax  the  shares  of  the  bank 
equally  so. 

We  have  rejected  this  proposition  in  the  case  of  The  Supervisors 
against  Stanley,  and  have  there  given  our  reasons  for  it,  and  shall 
not  repeat  them  here. 

The  objection  made  to  the  Indiana  statute  is  the  same  as  that 
made  against  the  New  York  statute,  namelj',  that  it  permitted 
the  tax  payer  to  deduct  from  the  sum  of  his  credits,  money  at 
interest,  or  other  demands,  the  amount  of  his  honafide  indebted- 
ness, leaving  the  remainder  as  the  sum  to  be  taxed,  while  it  denies 
the  same  right  of  deduction  from  the  cash  value  of  bank  shares. 

A  distinction  is  attempted  to  be  drawn  between  the  Indiana 
statute  and  the  New  York  statute,  because  the  former  permitted 
the  deduction  of  the  tax  payer's  indebtedness  to  be  made  from 
the  valuation  of  his  personal  property,  while  in  Indiana  he  can 
only  deduct  it  from  his  credits.  And  undoubtedly  there  is  such  a 
difference  in  the  laws  of  the  two  States.  But  if  one  of  them  is 
more  directly  in  conflict  with  the  act  of  Congress  than  the  other, 
it  is  the  Indiana  statute.  The  subject  of  taxation  from  which  the 
Vol.  Ill— 7.  '   i 
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tax  payer  may  deduct  his  bona  Jlde  indebtedness  is,  in  the  schedule 
of  the  act,  placed  under  two  heads,  as  follows : 

"  1.  Credits  or  money  at  interest  either  within  or  without  the  State,  at  par 
value. 

"  2.  All  other  demands  against  persons  or  bodies  corporate,  either  within  or 
without  this  State. 

"  Total  amount  of  all  credits." 

The  act  of  Congress  does  not  mate  the  tax  on  personal  property 
the  measure  of  the  tax  on  bank  shares  in  the  State,  but  the  tax  on 
moneyed  capital  in  the  hands  of  the  individual  citizens.  Credits, 
money  loaned  at  interest,  and  demands  against  persons  or  corpora- 
tions are  more  purely  representative  of  moneyed  capital  than  per- 
sonal property,  so  far  as  they  can  be  said  to  differ.  Undoubtedly 
there  may  be  much  personal  property  exempt  from  taxation  with- 
out giving  bank  shares  a  right  to  similar  exemption,  because  per- 
sonal property  is  not  necessarily  moneyed  capital.  But  the  rights, 
credits,  demands  and  money  at  interest  mentioned  in  the  Indiana 
statute,  from  which  honafide  debts  may  be  deducted,  all  mean 
moneyed  capital  invested  in  that  way. 

It  is  unnecessary  to  repeat  the  argument  in  the  case  of  Williams 
V.  Weaver,  100  U.  S.  539 ;  2  Nat.  Bank  Cas..  57,  on  this  point. 
We  are  of  opinion  that  the  taxation  of  bank  shares  by  the  Indiana 
statute  without  permitting  the  shareholder  to  deduct  from  their 
assessed  value  the  amount  of  his  ionajide  indebtedness,  as  in  the 
case  of  other  investments  of  moneyed  capital,  is  a  discrimination 
forbidden  by  the  act  of  Congress. 

There  is  in  the  bill  of  complaint  in  this  case  the  usual  allega- 
tion, apart  from  the  special  matters  we  have  just  considered,  that 
the  assessing  officers  habitually  and  intentionally  assess  the  shares 
of  the  National  banks,  higher  in  proportion  to  their  actual  value 
than  other  property  generally,  and  especially  shares  in  other  cor- 
porations.    It  is  denied  in  the  answer  and  is  unsupported  by  proof. 

It  is  also  alleged  that  the  bank  is  taxed  a  considerable  sum  for 
its  real  estate,  and  that  in  assessing  the  value  of  the  shares  no  de- 
duction is  made  on  that  account.  The  positive  testimony  of  the 
assessor  shows  that  such  deduction  was  made. 

It  is  alleged  that  the  capital  of  the  bank  is  almost  entirely  in 
vested  in  the  bonds  and  treasury  notes»of  the  United  States,  and 
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the  shares  only  represent  this  untaxable  investment.  The  case  of 
Van  Allen  v.  Assessors,  3  Wall.  573 ;  1  Nat.  Bank  Cas.  1, 
settles  the  principle  that  the  shares  of  the  National  banks  are 
taxable  without  regard  to  the  value  of  the  property  held  by  the 
bank  as  a  corporation  having  exclusive  relation  to  their  value. 
The  very  point  here  made  vras  expressly  overruled  in  that  case. 

Acting  upon  these  principles  the  Circuit  Court  decreed  a  per- 
petual injunction  as  to  those  shareholders  who  had  proved  in  the 
case  that  at  the  time  of  the  assessment  they  owed  debts  which 
should  rightfully  have  been  deducted.  These  were  four  in  num- 
ber, and  the  appeal  of  the  collector  Britton  is  from  this  injunction. 
The  decree  in  thatjrespect  was  right  and  must  be  affirmed. 

The  bank  appeals  from  that  part  of  the  decree  which  dismissed 
the  bill  as  to  all  the  other  shares.  This  was  because  no  evidence 
•was  given  that  any  other  shareholders  except  the  four  above  re- 
ferred to  owed  any  debts  which  could  have  been  deducted  from 
the  value  of  the  shares.  In  the  case  of  Hills  v.  National  Albany 
Exchange  Bank,  we  authorized  the  court  on  return  of  the  case  to 
permit  the  bank  to  show  what  shareholders  had  such  indebtedness 
in  some  appropriate  form.  It  is  not  necessary  to  consider  whether 
this  case  ought  to  be  reversed  at  the  instance  of  the  bank  to  en- 
able that  to  be  done  now,  for  it  is  stated  by  the  counsel  of  the 
bank  in  their  printed  brief  that  the  offer  was  made  to  them  to 
have  a  reference  to  a  master  to  take  testimony  on  this  point  be- 
fore final  decree,  and  they  declined  to  accept  the  privilege.  That 
branch  of  -the  decree  is  therefore  afl&rmed  on  the  appeal  of  the 
bank. 

Waite,  C.  J.,  dissenting.  I  cannot  agree  to  so  much  of , the 
judgment  in  this  ease  as  affirms  that  part  of  the  decree  below  ap- 
pealed from  by  Britton,  the  treasurer.  "  Credits  "  are  but  one  of 
3.  number  of  kinds  of  moneyed  capital.  They  represent,  in  the 
classification  of  taxable  property,  the  ordinary  debts  due  to  a  per- 
son, and  it  has  been  common  for  so  long  a  time  in  the  States  to 
measure  their  taxable  value  by  their  excess  over  like  debts  owing 
to  the  same  person  in  tlie  same  right,  that  I  cannot  believe  it  was 
the  intention  of  Congress  in  its  limitation  on  the  power  of  taxing 
National  bank  shares  to  require  a  deduction  of  debts  from  the 
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value  of  shares  when  such  a  deduction  was  only  allowed  to  other 
persons  from  this  one  kind  of  moneyed  capital.  The  law  of  In- 
diana expressly  prohibits  deductions  from  the  value  of  any  other 
property  than  credits.  Ample  provision  is  made  for  the  taxation 
of  all  other  moneyed  capital  at  its  value  without  deduction,  the 
same  as  JS"ational  bank  shares.  In  Hepburn  v.  School  Direct- 
ors, 23  Wall.  485,  this  court  said  :  *'  It  could  not  have  been  the 
intention  of  Congress  to  exempt  bank  shares  from  taxation  be- 
cause some  moneyed  capital  was  exempt."  In  that  case  a  tax  on 
bank  shares  was  sustained  when,  by  law,  mortgages,  judgments, 
recognizances,  and  moneys  owing  on  articles  of  agreement  for  the 
sale  of  lands  were  not  taxable.  I  am  unable  to  distinguish  this 
case  in  principle  from  that.  The  exemption  here  is  partial  only 
as  it  was  there. 

I  am  authorized  to  say  that  Mr.  Justice  Geay  concurs  in  this 
dissent. 


MiLLEE  V.  National  Bank  of  Lancaster. 

(106  V.  S.  542.) 

jurisdiction  —  appeal  —  denial  of  title,  right  or  privilege. 

To  give  this  court  j  urisdictiou  on  appeal  from  a  State  Supreme  Court  under  the 
National  Banking  Act,  the  "title,  right,  privilege  or  immunity  specially  set 
up  or  claimed  "  must  be  claimed  by  the  plaintiff  in  error  for  himself,  and  not 
for  a  third  person,  in  whose  title  he  has  no  interest. 


I 


N  error  to  the  Court  of  Appeals  of  the  State  of  Kentucky.  Mo- 
tion to  dismiss. 


*  /*-  Phillips  and  W.  Kallett  Phillips,  for  plaintiffs  in  error. 

,   P.  T.  Merrich  and  M.  F.  Morris,  for  defendants  in  error. 

"Watte,  C.  J.  From  this  record  it  appears  that  one  S.  W.  Miller, 
being  insolvent,  made  an  assignment  of  his  property  to  M.  J.  Dur- 
ham, trustee,  for  the  benefit  of  his  creditors.  The  trustee  after- 
wai'd  instituted  a  suit  in  the  Boyle  Circuit  Court  of  Kentucky  to 
enforce  his  trust.     To  this  suit  S.  D.  Miller  and  E.  B.  Miller,  two 
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of  the  present  appellants,  were  parties  ;  and  in  due  course  of  pro- 
ceeding, a  decree  was  entered  for  the  sale  of  the  assigned  property. 
In  this  decree  it  appears  that  S.  D.  Miller  and  E.  B.  Miller,  who 
were  then  in  possession  of  part  of  the  premises  under  a  lease,  were 
permitted  to  hold  until  the  31st  of  December,  1880,  but  it  was 
added : 

"  Said  S.  D.  Miller  and  Ed.  B.  Miller  agree  to  give  said  trustee  the  full,  en- 
tire, and  peaceable  possession  of  the  house  and  lands  they  use  and  occupy,  on 
or  before  the  thirty-first  day  of  December  next,  and  on  their  failure  so  to  do, 
the  trustee,  Durham,  may  have  a  writ  of  haiere  facias  possessionam  against 
«ach  of  them,  and  the  clerk  of  this  Courtis  hereby  directed  to  issue  the  same." 

Under  this  decree  the  property  now  in  question  was  sold  and 
duly  conveyed  to  the  First  National  Bank  of  Danville.  The  Dan- 
ville bank  afterward  sold  and  conveyed  the  property  to  the  Na- 
tional Bank  of  Lancaster,  a  bank  organized  under  the  National 
Banking  Law.  Title  62,  Kev.  St.  After  these  conveyances  were 
made,  a  writ  was  applied  for  under  the  decree,  in  behalf  of  the 
Lancaster  bank,  and  issued  to  John  Meyer,  sheriff  of  the  county, 
commanding  him  to  take  the  possession  of  the  property  from  S. 
D.  Miller  and  E.  B.  Miller,  and  deliver  it  to  Durham,  the  trustee. 
•Thereupon,  S.  D.  Miller,  E.  B.  Miller  and  John  W.  Miller,  the 
last  of  whom  had  in  some  way  got  into  the  possession  of  the  prop- 
erty after  the  decree,  filed  a  petition  in  the  Boyle  Circuit  Court 
against  the  Lancaster  bank  and  the  sheriff,  to  enjoin  the  execution 
of  the  writ,  on  the  ground  that  it  was  issued  without  authority  and 
was  void.  In  this  petition  it  was  alleged  that  the  Lancaster  bank 
had  no  power  under  its  charter  to  take  and  hold  the  property,  and 
that  consequently  the  deed  to  it  was  inoperative  and  void. 

There  were  also  allegations  of  irregularity  in  the  form  of  the 
-writ,  and  that  since  the  decree,  Durham,  the  trustee,  had  sold  and 
conveyed  the  property  to  the  Danville  bank.  To  this  petition  the 
Lancaster  bank  filed  an  answer  and  counterclaim.  In  the  counter- 
claim the  bank  set  up  its  title  through  the  sale  under  the  decree. 
The  prayer  was  that  the  petition  of  the  plaintiffs  be  dismissed,  and 
for  a  judgment  for  recovery  of  possession.  Upon  the  hearing,  the 
writ  which  had  been  issued  was  set  aside  for  irregularity,  but  a 
new  writ  was  awarded  the  bank.  From  a  judgment  to  that  effect 
an  appeal  was  taken  to  the  Court  of  Appeals  of  Kentucky,  where 
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the  judgment  was  affirmed.     To  reverse  this  judgment  of  affirm- 
ance the  present  writ  of  error  was  brought. 

Our  jurisdiction  depends  on  the  question  whether  the  plaintiffs 
in  error  have  been  denied  by  the  judgment  below  any  "  title,  right, 
privilege  or  immunity  specially  set  up  or  claimed  "  under  the  Bank- 
ing Act.  As  early  as  1809,  it  was  held  by  this  court  in  Owings  v. 
Norwoods  Lessee,  5  Cranch,  344,  thUt  in  order  to  give  us  jurisdic- 

•  •  tion  in  this  class  of  cases,  the  right,  title  or  immunity  which  is 
denied,  must  grow  out  of  the  Constitution,  or  a  treaty,  or  statute 
of  the  United  States  relied  on.  Under  this  rule,  jurisdiction  was 
not  taken  in  that  case,  although  it  was  an  action  of  ejectment  by 
Norwood's  lessee,  and  the  record  showed  that  an  effort  was  made 
to  defeat  the  recovery  because  of  aa  outstanding  title  in  a  third 
person  adverse  to  Norwood  and  protected  by  a  treaty.  Chief 
Justice  Marshall,  in  speaking  for  the  court,  said  :  "  Whenever  a 
right  grows  out  of  or  is  protected  by  treaty,  it  is  sanctioned  against 
all  the  laws  and  judicial  decisions  of  the  States,  and  whoever  may 
have  this  right  is  to  be  protected.  But  if  the  person's  title  is  not 
affected  by  the  treaty,  or  if  he  claims  nothing  under  a  treaty,  his 
title  cannot  be  protected  by  the  treaty."  The  principle  thus 
announced  has  been  recognized  in  many  cases  since.  Montgomeif 
V.  Hernandez,  12  Wheat.  129  ;  Henderson  v.  Tennessee,  10  How. 
323 ;  Wynn  v.  Morris,  20  id.  6 ;  Hale  v.  Oaines,  22  id.  160  ; 
Verden  v.  Coleman,  1  Black,  472 ;  Long  v.  ■  Converse,  91  U.  S.  105. 
Henderson  v.  Tennessee,  like  Owings  v.  Norwood'' s  Lessee,  was  an 
action  of  ejectment,  and  the  effort  was  to  defeat  the  recovery  by 
showing  an  outstanding  title  in  a  third  person  under  a  treaty  with 
which  the  party  in  possession  did  not  connect  himself.  But  the 
jurisdiction  was  denied.  Chief  Justice  Tanet  saying  in  the  opinion: 
"  The  right  to  make  thia  defense,  is  not  derived  from  the  treaties,  nor  from 
any  authority  exercised  under  the  general  government.  It  is  given  by  the 
laws  of  the  State,  which  provide  that  the  defendant  in  ejectment  may  set  up 
title  in  a  stranger  in  bar  of  the  action.     It  is  true,  the  title  set  up  in  this  case 

.  .  was  claimed  under  a  treaty.  But  to  give  jurisdiction  to  this  court,  the  party 
must  claim  the  right  for  himself,  and  not  for  a  third  person  in  whose  title  he 
has  no  interest." 

And  in, Hale  v.  Gaines  it  was  said : 

"  The  plaintiff  in  error  must  claim  (for  himself)    some  title,  right,  privilege 
or  exemption  under  an  act  of  Congress,  etc.,  and  the  decision  must  be  against 
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his  claim  to  give  this  court  jurisdiction.  Setting  up  a  title  in  the  United 
States  by  way  of  defense,  is  not  claiming  a  personal  interest  affecting  the  sub- 
ject in  litigation." 

In  our  opinion  these  cases  are  conclusive  of  the  present  motion. 
The  plaintiffs  in  error  set  up  no  title  against  the  bank.  In  effect, 
they  seek  to  prevent  the  issue  of  an  execution  on  a  judgment  against 
them,  or  those  under  v^hom  they  claim,  because,  as  between  the 
Danville  bank  and  the  Lancaster  bank,  a  conveyance  made  by  the 
Danville  bank  of  the  property  to  be  delivered  under  the  execution 
is  inoperative  on  account  of  the  provisions  of  the  Banking  Law. 
What  was  done  between  the  two  banks  had  no  effect  on  the  title 
of  the  parties  in  possession,  and  it  was  a  matter  of  no  importance 
to  them  whether  the  execution  issued  on  the  application  of  the 
one  or  the  other.  Clearly  therefore  the  plaintiffs  in  error  occupy 
no  other  position  than  that  of  parties  setting  up  title  in  the  Dan- 
ville bank  by  way  of  defense,  and  that  is  not  claiming  for  them- 
selves any  title,  right,  privilege  or  immunity  given  by  the  law. 

The  motion  to  dismiss  is  granted. 

Motion  dismissed. 

MiLLEE,  J.,  took  no  part  in  the  decision  of  this  case. 


BowDEN  V.  Johnson. 

(107  U.  S.  251.) 

Stock  — collusive  transfer  —  individiuil  liability  of  stockholder  —  enforcement 
of — pa/rty  —  interest  —  receivers. 

Where  a  stockholder  in  a  National  bank,  aware  that  there  is  good  ground  to 
apprehend  the  failure  of  the  bank,  coUusively  transfers  his  shares  to  an  ir- 
responsible transferee,  with  design  to  escape  individual  liability,  such  trans- 
fer will  not  relieve  him  from  such  liability. 

The  bill  being  one  for  discovery  as  well  as  relief,  and  the  transfer  being  good 
between  the  parties,  the  case  is  one  of  equitable  cognizance. 

A  letter  addressed  to  the  receiver,  and  signed  by  the  Comptroller  of  the  Cur- 
rency, directing  him  to  institute  legal  proceedings  to  enforce  the  individual 
liability  of  every  stockholder,  under  the  statute,  is  sufficient  evidence  that  the 
Comptroller  decided,  before  the  suit,  that  it  was  necessary  to  enforce  the 
personal  liability  of  the  stockholders. 
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The  liability  of  the  stockholders  bears  interest  from  the  date  of  said  letter. 

The  decree  of  the  Circuit  Court,  dismissing  the  bill,  was  entered  after  a  new 
receiver  had  been  appointed.  An  appeal  to  this  court  was  taken  in  the 
name  of  the  old  receiver,  as  plaintiff,  the  new  receiver  becoming  a  surety  in 
the  appeal  bond.  In  this  court  the  new  receiver  moved  to  be  substituted  as 
plaintiff  and  appellant,  without  prejudice  to  the  proceedings  already  had, 
and  the  appellees  moved  to  dismiss  the  appeal  on  the  ground  that  none  was 
ever  lawfully  taken.     The  first  motion  was  granted,  and  the  second  denied . 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  New  Jersey. 

J.  A.  J.  Creswell,  for  appellant. 

Thos.  jy.  McOarier,  for  appellee. 

Blatchfoed,  J.  George  E.  Bowden,  as  receiver  of  the  First 
National  Bank  of  Norfolk,  'V  irginia,  brought  tMs  suit  in  equity 
against  Jacob  0.  Johnson  and  Mrs.  B.  Valentine,  alleging,  in  tbe 
bill,  that  Jobnson,  owning  one  hundred  and  thirty  shares  of  the 
capital  stock  of  the  bank,  of  $100  each,  in  order  to  exonerate  him- 
self from  liability  to  the  creditors  of  the  bank,  transferred  said 
shares  to  Mrs.  B.  Valentine,  on  the  books  of  the  bank ;  tbat  the 
transfer  was  made  without  legal  consideration,  and  with,  a  view 
to  such  exoneration ;  that  Mrs.  B.  Valentine  is,  and  was  known 
by  Johnson,  at  the  time  of  the  transfer,  to  be,  utterly  insolvent ; 
that  the  transfer  was  made  with  a  view  of  defrauding  the  credit- 
ors of  the  bank,  and  therefore  was  and  is  void  ;  and  that  the  plain- 
tiff had  been  appointed,  by  the  Comptroller  of  the  Currency,  re- 
ceiver of  the  bank,  and  had  been  directed  by  said  Comptroller  to 
proceed  to  enforce  the  personal  liability  of  all  persons  owning  the 
capital  stock  of  the  bank  on  the  26th  dsiy  of  May,  1874,  the  day 
on  which  the  bank  failed  to  redeem  one  of  its  circulating  notes, 
and  was  in  default  in  the  payment  of  its  circulating  notes  gener- 
ally. The  bill  alleges  that  Johnson  visited  Norfolk  for  the  pur- 
pose of  examining  into  the  condition  of  the  affairs  of  the  bank, 
and,  becoming  satisfied  from  such  examination,  and  from  other 
information  in  relation  to  the  bank,  that  its  affairs  were  in  a  crit- 
ical condition,  as  in  fact  they  were,  and  that  a  suspension  of  the 
bank  was  inevitable,  returned  to  New  York  and  immediately 
thereafter  made  said  transfer.     The  prayer  of  the  bill  is  that 
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Johnson  and  Mrs.  B.  Valentine  answer  it. on  oath;  that  the  trans- 
fer of  tlie  stock  be  set  aside ;  and  that  Jolinson  be  decreed  to  pay 
to  the  plaintiff,  as  such  receiver,  the  par  value  of  the  one  hundred 
and  thirty  shares. 

The  joint  answer  of  the  defendants  admits  that  Johnson  be- 
came the  owner  of  the  one  hundred  and  thirty  shares  in  1869.  It 
avers  that  Johnson  visited  l^orfolk  in  November,  1873,  but  not 
for  the  purpose  of  examining  into  the  condition  and  affairs  of  the 
bank.  It  denies  that  Johnson,  on  said  visit,  became  satisfied 
that  the  affairs  of  the  bank  were  in  a  critical  condition,  and  that 
a  suspension  of  the  bank  was  inevitable.  It  avers  that  Johnson 
went  to  Nerf  oik,  at  that  time,  to  inspect  a  farm  which  it  was  pro- 
posed to  exchange  with  him  for  said  stock.  It  denies  that  John- 
son "  then,  during  that  visit,  or  at  any  other  time,  saw  any  thing 
in  the  condition-  of  the  said  bank,''  except  that  William  Lamb, 
who  was  at  that  time  the  president  of  the  said  bank,  and  who 
went  with  Johnson  to  inspect  said  farm,  at  the  same  time  pro- 
posed that  Johnson  should  lend  to  the  bank  $25,000,  and  proposed 
to  secure  the  loan  by  mortgage  on  the  real  estate  of  the  bank, 
which  loan  Johnson  declined  to  make.  Johnson  admits  that  he, 
on  December  5,  1873,  sent  his  said  stock  to  the  bank,  with  the 
power  and  direction  to  have  the  same  transferred  to  Mrs.  Yal- 
entine,  but  he  denies  expressly  that  such  transfer  was  made  in 
order  to  exonerate  himself  from  liability  to  the  creditors  of  the 
bank.  The  answer  avers  that  the  actual  transfer  of  the  stock,  on 
the  books  of  the  bank,  was  delayed  for  some  time,  without  the 
knowledge  and  against  the  will  of  the  defendants.  It  denies  that 
the  transfer  of  the  stock  was  made  without  legal  consideration,  or 
with  any  viey  to  exonerate  Johnson  from  liability  as  stockholder. 
It  denies  thai  the  defendant  Valentine  is,  or  was,  at  the  time  of 
said  transfer,  known  by  Johnson  "  to  be  utterly  insolvent,  or  that 
such  transfer  was  made  with  a  view  of  defrauding  the  creditors" 
of  the  bank.  It  avers  that  it  is  not  true  that  Mrs.  Valentine  was, 
at  the  time  of  said  transfer,  insolvent,  or  that  said  transfer  was 
made  for  any  such  purpose  as  is  alleged  in  the  bill,  but  avers  that 
it  was  made  in  good  faith  and  for  a  valuable  and  lawful  considera- 
tion. 

Vol.  Ill— 8. 
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The  principal  question  in  this  case  is  as  to  the  circumstances  at- 
tending the  transfer  of  the  stock  to  Mrs.  Valentine.  This  ques- 
tion divides  itself  into  two  branches :  (1)  The  information  which 
Johnson  had  in  regard  to  the  affairs  of  the  bank ;  (2)  the  real  na- 
ture of  the  transaction  between  Johnson  and  Mrs.  Valentine. 

1.  Lamb,  the  president  of  the  bank,  gives  the  following  testi- 
mony :  In  the  latter  part  of  1873,  iiamb,  owing  to  the  straitened 
condition  of  the  bank,  was  anxious  to  make  a  loan  on  its  real  es- 
tate, and  wrote  to  Mr.  Cole,  the  former  president,  then  living  in 
New  York,  to  assist  him  in  doing  so.  Cole  wrote  to  Lamb  tliat 
he  had  a  friend,  Johnson,  who  he  thought  was  able  to  make  the 
loan,  and  would  do  so  if  proper  representation  could  be  made  to 
him,  and  that  he  would  bring  Johnson  down  to  Norfolk.  Some 
time  in  November,  1873,  Johnson  went  to  Norfolk  with  Cole, 
when  Lamb  endeavored  to  get  Johnson  to  make  a  loan  on  the 
banking  building  of  the  bank.  Lamb  told  Johnson  that  the  need 
of  a  loan  was  urgent ;  that  he  thought  the  security  was  good  ;  and 
he  appealed  to  Johnson  as  a  stockholder  to  make  the  loan.  John- 
son promised,  when  he  returned,  to  look  into  his  affairs,  and  to 
make  the  loan  if  he  could  conveniently  do  so.     Lamb  says : 

' '  I  cannot  remember  any  of  tlie  details  of  the  conversation,  nor  the  full  ex- 
tent  given  him  by  me  as  to  the  condition  of  the  bank,  but  my  impression  is 
that  I  called  attention  to  the  fact  that  our  capital  had  been  seriously  impaired 
by  the  Elkton  suit,  and  other  litigation,  and  that  the  panic  had  caused  us  to 
lose  business  and  be  very  hard  up,  and  the  necessity  of  having  ready  money 
to  retain  our  business  and  to  recover  our  position.  I  think  I  asked  for  a  loan 
of  $35,000  on  the  building.  My  conversation  was  of  such  a  confidential  char- 
acter as  I  would  have  only  had  with  one  largely  interested  in  the  bank .  *  *  » 
I  don't  remember  whether  he  examined  the  books  and  papers  of  the  bank." 

Lamb  says  that  the  Elkton  suit  was  one  in  which  a  bank  ob- 
tained a  judgment  against  his  bank,  after  long  and  expensive 
litigation,  for  $30,000  ;  and  that  the  result  destroyed  about  one- 
half  of  the  capital  stock  of  his  bank,  which  was  $100,000. 

Chamberlain,  who  was  cashier  of  the  bank,  says  that  Johnson 
visited  Norfolk  the  latter  part  of  November  or  about  the  1st  of 
December,  1878. 

Hunter,  who  was  bookkeeper  of  the  bank  and  remembers 
Johnson  being  at  the  bank,  says  that  he  believes  the  reports  and 
statements  showing  the  condition  of  the  bank,  made  up  by  the 
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witness  as  bookkeeper,  were  taken  into  the  president's  room  while 
Johnson  was  in  it,  but  he  cannot  state  whether  they  were  ex- 
hibited to  Johnson. 

The  foregoing  is  all  the  direct  evidence  there  is  as  to  Johnson's 
knowledge  of  the  condition  of  the  bank  at  the  time  he  returned 
from  Norfolk.  Within  a  very  few  days  after  his  return  he  wrote 
a  letter  to  Lamb,  dated  December  6,  18Y3,  saying : 

' '  I  regret  to  say  tliat  I  will  be  unable  to  comply  with,  your  wishes  in  letting 
the  First  National  Bank  have  $35,000.  I  cannot  raise  the  money.  I  was  de- 
pending for  the  greater  part  of  it  on  my  folks  in  San  Francisco,  and  they  send 
me  word  that  they  cannot  let  me  have  the  money,  as  they  need  all  they  can  lay 
their  hands  on  to  get  through  the  winter.  The  balk  of  my  means  is  in  real 
estate  and  cannot  readily  be  converted  into  cash.  I  have  disposed  of  my 
stock  in  the  First  National  Bank  of  Norfolk,  and  inclose  certificate  of  my 
shares,  with  power  of  attorney,  etc. ,  to  transfer.  Please  have  the  stock  trans- 
ferred to  Mrs.  B.  Valentine,  and  send  the  certificate  to  her  at  Belleville,  Essex 
county,  New  Jersey." 

This  letter  contained  the  certificate  of  stock,  with  the  power 
of  attorney  to  transfer  it. 

Lamb,  instead  of  transferring  the  stock,  wrote  as  follows  to 

Cole,  inclosing  Johnson's  letter  : 

"  I  send  yon  the  inclosed  to  show  you  Mr.  Johnson.  Please  let  me  know 
who  Mrs.  B.  Valentine  is.  I  shall  make  an  assessment  on  our  stockholders 
of  fifty  per  cent.  If  she  is  not  able  to  pay  it  I  will  not  transfer  the  stock. 
Please  return  this  letter.'' 

Cole  replied : 

'  Mrs.  Valentine  is  the  sister  of  Johnson,  the  wife  of  a  poor  man  that  John- 
son employs  on  his  farm.  I  would  not  transfer  the  stock,  but  notify  him  at 
once  that  you  have  made  an  assessment  of  fifty  per  cent." 

These  letters  were  written,  Lamb  says,  in  December,  1873. 
Lamb  also  says  that  he  was  not  satisfied  from  Cole's  reply,  but 
found,  after  obtaining  legal  advice,  that  ho  had  no  right  to  refuse 
the  transfer,  and  therefore  he  made  it,  on  January  15,  1874. 

On  the  14th  of  February,  1874,  Lamb  wrote  as  follows  to 
Johnson : 

"  I  find  the  inclosed  certificate  has  not  been  forwarded  to  Mrs.  Valentine. 
although  issued  a  month  ago;  please  hand  it  to  her.  I  regret  not  hearing 
from  you  in  regard  to  the  proposition  made  by  the  directors .  Something  must 
be  done  at  once.  The  bank  cannot  go  on  as  affairs  are  now,  and  if  I  surrender 
it  to  a  receiver  I  know  our  stock  will  be  worthless;  the  margin  is  too  small. 
If  I  could  have  gotten  the  refusal  of  all  the  stock  I  might  have  induced  some- 
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capitalists  to  come  in,  but  I  am  afraid  it  is  too  late  now.  With  $4,000  cash  I 
could  have  Infused  new  life  into  our  stock  and  built  it  right  up.  Please  let 
me  hear  from  you,  as  I  suppose  you  must  feel  an  interest  in  Mrs.  Valentine's 
stock." 

Johnson  did  not  offer  himself  as  a  witness. 

2.  Mrs.  Valentine  was  called  as  a  witness  by  the  plaintiff.  Her 
deceased  daughter  was  the  wife  of  Johnson.  She  herself  was 
divorced  from  her  husband,  and  he  was  not  dead  that  she  knew 
of.  Johnson  had  no  children.  Her  daughter  died  in  1864.  She 
herself  lived  in  California  with  her/ husband  for  thirteen  years. 
She  came  from  California  in  1865  or  1866,  and  went  to  live  at 
Mr.  Johnson's  house  in  Kearney  township,  New  Jersey,  in  1871. 
She  was  examined  as  a  witness  in  August,  1877.  She  endeavors 
to  make  out  a  consideration  for  the  transfer  of  the  stock  to  her, 
in  this  way : 

"  Mr.  Johnson  owed  me  for  services  rendered  after  we  came  to  live  where 
we  are.  He  was  to  pay  me  $1,000  a  year  for  my  services.  He  was  away  a 
great  defil  of  the  time,  and  I  took  care  of  every  thing  while  he  was  gone.  He 
went  away  two  winters  to  California,  and  I  had  the  care  and  responsibility  of 
everything  —  the  entire  place  ^ — while  he  was  gone.  *  *  *  We  have  been 
at  the  place  six  years.  He  was  away  the  second  winter;  then  two  winters  in- 
tervened, and  he  was  away  another  winter.  *  *  *  Question.  Please  ex- 
plain why  Mr.  Johnson  should  h  ave  paid  you  by  the  assignment  of  the  Nor- 
folk Bank  instead  of-  money,  if  he  was  indebted  to  you  and  wished  to  make 
payment.  Answer.  Because  I  preferred  that.  He  would  have  paid  money  if 
I  had  wished  it.  I  thought  it  would  be  less  trouble  for  me  in  that  way,  already 
invested,  and  I  had  to  pay  no  taxes.  Q.  Did  Mr.  Johnson's  engagement  to  pay 
you  $1,000  per  year  for  services  commence  at  the  time  you  moved  to  Kearney 
township,  six  years  ago,  as  you  have  said  ?  A.  It  did.  Q.  Mr.  Johnson  has 
not  been  indebted  to  you,  has  he,  for  any  other  matter  or  thing  except  such 
service  for  the  last  six  years  ?  A.  Since  my  daughter's  death  I  have  had  all 
the  charge  of  Mr.  Johnson's  clothes,  and  of  his  house  at  San  Francisco,  and 
here  also.  There  was  no  agreement  between  us  for  compensation  till  we 
came  here  to  Kearney.  I  always  supposed  he  would  compensate  for  these. 
Q.  What  price  were  you  to  allow  Mr.  Johnson  in  payment  for  that  stock  ?  A. 
Fifty  cents  on  the  dollar ;  that  was  the  price  Mr.  Lamb,  the  president  of  the 
bank,  offered  for  it  at  the  time  Mr.  Johnson  transferred  it  to  me.  Q.  Did  you 
suggest  to  him  or  he  to  you  the  purchase  of  this  stock  ?  A.I  really  can't  tell. 
I  think  I  proposed  to  him  to  take  it  instead  of  money.  I  am  not  positive.  I 
think  that  was  the  way .  Q .  Please  explain,  if  you  can,  how  you  came  to  the 
knowledge  that  he  was  the  owner  of  the  Norfolk  Bank  stock  ?  A.  He  told  me 
that  he  had  the  stock  before  he  went  to  Norfolk  to  see  the  land  that  he  then 
thought  of  exchanging  the  stock  for.  I  think  that  was  the  first  I  knew  of  it. 
Q.  And  when  he  came  back,  or  soon  after,  he  proposed  to  you  to  take  the 
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stock,  did  lie  not?  A.  It  was  a  long  time  after  he  came  back;  several  mouths 
I  think .  Q .  Are  you  not  mistaken  in  saying  it  was  several  months  'I  A.  It 
may  not  have  been  Several  months  after  ;  it  was  some  time  after.  Q.  Really, 
Mrs.  Valentine,  on  reflection,  was  it  more  than  one  month?  A.  Perhaps  not. 
I  cannot  remember.  Q.  When  Mr.  Johnson  proposed  that  you  should  pur^ 
chase  the  stock,  what  did  he  propose  ?  Please  give  me,  as  near  as  you  can, 
the  language  he  used  in  relation  thereto.  A.  I  cannot  remember  the  language 
used.  Q.  Have  you  now,  or  had  you  at  the  time  you  took  the  assignment  of 
this  stock  from  Mr.  Johnson,  any  money,  or  any  property,  to  purchase  the 
stock,  other  than  the  alleged  indebtedness  for  annual  services  rendered  by  you 
to  Mr.  John.son  ?  A.  I  am  not  dependent  entirely  ;  I  am  not  destitute  ;  have 
enough  to  keep  me  from  want.  Q.  Did  you  give  any  money  or  other  valuable 
thing  to  Mr.  Johnson  for  the  transfer  of  the  stock  other  than  his  alleged  in- 
debtedness to  you  for  services  ?  A.  I  told  him  at  the  time  he  might  consider 
all  my  jewelry  his  for  part  compensation  Q.  He  did  not  accept  of  the  jew- 
elry, did  he  ?  A.  Well,  it  remained  in  the  house,  as  it  always  had.  Q.  The 
stock  that  Mr.  Johnson  transferred  to  you  was  not  paid  for  by  either  your  ob- 
ligation or  promise  of  payment  further  than  the  alleged  indebtedness  to  you, 
was  it?  A.  It  was  not.  Q.  Had  you,  at' that  time,  any  other  stock,  bonds, 
bank  account,  or  money  in  hand,  or  on  deposit  in  any  bank  or  banks,  or  in 
anywise  invested  for  you  or  for  your  use  ?  A.  I  had  no  bank  account,  no 
stock.  I  am  never  without  any  money  to  use.  I  have  no  bonds.  Q.  The 
moneys  that  you  had  were  merely  pocket  funds,  of  small  amount,  were  they 
not?  A.  Yes,  sir.  Q.  In  what  month  was  the  arrangement  made  between 
yon  and  Mr.  Johnson  about  the  stock?  A.  In  December,  1873.  Q.  You 
stated,  in  reply  to  the  thirty-second  direct  question,  that  you  thought  you 
proposed  to  Mr.  Johnson  to  take  the  stock  instead  of  money.  Did  you  mean 
to  be  understood,  by  any  subsequent  answer,  that  the  proposition  for  you  to 
take  the  stock  arose  with  Mr.  Johnson  ?    A.  No . " 

The  Circuit  Court  dismissed  tlie  bill,  taking,  as  we  think,  an 
erroneous  view  of  Mrs.  Valentine's  testimony  in  one  important 
particular.  It  was  assumed  that  she  testified  that  she  had  had 
charge  of  Johnson's  house  and  family  since  the  death  of  Mrs. 
Johnson  in  1864,  at  the  fixed  compensation  of  $1,000  per  year; 
that  is,  that  the  compensation  was  for  taking  care  of  Johnson's 
house  and  family  from  1864  until  the  stock  was  transferred,  in 
1873,  and  that  the  compensation  of  $1,000  a  year  was  fi.xed  in 
1864.  Whereas,  what  Mrs.  Valentine  says  expressly  is  that  the 
engagement  to  pay  her  $1,000  a  year  for  her  services  commenced 
in  1871,  when  she  moved  to  Kearney  township,  and  not  till  then  ; 
and  that  what  'Johnson  owed  her  for  was  for  services  rendered 
after  that.  The  winters  Johnson  was  away  were  the  winters  of 
1872  and  1876.  At  most,  according  to  Mrs.  Valentine's  own 
story,  less  than  three  years'  services,  at  $1,000  a  year,  had  been 
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rendered  by  her  when  she  took  this  stock  at  $6,500.  No  alleged 
indebtedness  accruing  subsequently  to  the  transfer  of  the  stock  in 
December,  1873,  can  be  looked  at.  Mrs.  Valentine  says  she  sup- 
posed Johnson  would  compensate  her  for  what  she  had  done  before 
she  went  to  Kearney  in  1871,l)ut  she  does  not  pretend  that  there  was 
any  such  obligation  recognized  by  Johnson,  or  any  debt  for  the 
'same.  That  Mrs.  Yalentine,  knowing  that  the  alleged  indebted- 
ness to  her  did  not  amount  to  the  alleged  price  of  the  stock,  was 
conscious  that  the  transaction  was  not  an  honest  one,  is  shown  by 
her  admission  that  the  stock  was  not  paid  for  by  her  to  Johnson, 
by  either  her  obligation  or  promise  of  payment,  further  than  the 
alleged  indebtedness  to  her.  This  was  less  than  $3,000  in  De- 
cember, 1873.  To  make  up  the  difference  between  the  indebted- 
ness and  the  $6,500,  she  resorts  to  the  bald  suggestion  that  she 
told  Johnson  at  the  time  that  he  might  consider  all  her  jewelry  as 
his,  "for  part  compensation"  for  the  transfer  of  the  stock,  the 
jewelry  remaining  in  the  house  as  it  always  had.  Equally  bald  is 
the  suggestion  that  she  was  saving  trouble  in  making  an  invest- 
ment in  a  stock  that  was  worth  only  fifty  cents  on  the  dollar. 

The  conclusion  of  the  Circuit  Court  was  that  there  was  no  bad 
faith  or  fraud  in  the  transfer.  But  what  are  the  facts  proved  ? 
Johnson,  being  a  stockholder,  goes  to  Norfolk  and  has  interviews 
with  the  officers  of  the  bank  in  regard  to  making  a  loan  of 
$25,000  to  the  bank.  He  is  appealed  to  as  a  stockholder  to  make 
the  loan.  His  position  as  a  stockholder  involved  not  merely  the 
value  of  the  stock,  but  his  liability  for  $13,000  more.  The  ur- 
gency of  the  needs  of  the  bank  is  pressed  upon  him.  The  facts 
that  the  capital  of  the  bank  had  been  impaired,  and  that  it  had 
lost  business,  are  brought  to  his  attention.  The  bank  had  made 
a  dividend  in  July,  1870,  and  one  in  February,  1873,  and  none 
since.  Can  it  be  doubted,  from  the  foregoing  testimony  and 
Johnson's  subsequent  action,  that  he  examined  into  the  affairs  of 
the  bank  sufficiently  to  satisfy  himself  that  the  failure  of  the 
bank,  and  the  loss  of  its  entire  capital  stock,  and  the  attaching  of 
the  statutory  liability  of  the  stockholders,  were  impending  in  the 
near  future  ?  He  was  at  Norfolk  the  last  of  November  or  the 
first  part  of  December.  Mrs.  Yalentine  says  that  the  arrange- 
ment between  her  and  Johnson  about  the  stock  was  made  in 
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December.  He  sends  the  certificate  and  the  power  to  Lamb  on 
the  5th  of  December.  He  loses  no  time  in  assigning  his  stock. 
Lamb  understood  what  Johnson  was  doing.  He  sent  to  Cole  the 
letter  from  Johnson,  and  directed  Cole  to  inquire  as  to  Mrs. 
Valentine's  responsibility.  He  received  information  that  she  had 
none,  and  that  she  was  Johnson's  sister.  With  that  knowledge 
he  acted  as  Johnson's  attorney  in  transferring  the  stock.  He 
evidently  thought  there  were  no  iona  fides  in  the  transfer,  for,  in 
his  letter  sending  the  certifieate  to  Johnson,  although  Johnson 
had  instructed  liim  to  send  it  to  Mrs.  Yalentine  at  a  given  address, 
he  addresses  Johnson  as  if  he  were  still  a  stockholder.  Pie  refers 
to  the  future,  and  to  the  necessity  of  doing  something  at  once, 
and  to  the  prospective  worthlessness  of-  the  stock,  and  winds  up 
vrith  the  sarcastic  remark  that  he  supposes  Johnson  must  feel  an 
interest  in  Mrs.  Valentine's  stock.  Mrs.  Yalentine  was  wholly 
unable  to  respond  for  any  liability  as  a  stockholder.  This  was 
known  to  her  and  to  Johnson.  Johnson,  notwithstanding  all  the 
testimony  on  the  part  of  the  plaintiff,  is  not  sworn  as  a  witness 
for  himself.  It  is  worthy  of  note  that  the  answer  does  not  set 
forth  what  the  consideration  was  for  the  transfer  to  Mrs.  Yalen- 
tine The  bill  alleges  that  there  was  no  legal  consideration.  The 
answer  merely  avers  that  the  transfer  was  not  without  legal  con- 
sideration, and  that  it  was  made  in  good  faith  and  for  a  valuable 
and  lawful  consideration.  It  is  manifest  that,  at  the  very  best, 
on  Mrs.  Valentine's  evidence,  supposing  it  to  be  entitled  to  credit, 
and  on  her  statement  of  the  price  at  which  she  took  the  stock, 
there  was  only  $2,500  of  consideration,  at  the  rate  of  $1,000  a 
year  for  two  years  and  a  half,  leaving  the  transfer  as  to  eighty 
shares  of  the  stock  without  consideration.  The  entire  theory  of 
the  defense  is  that  there  was  a  sale,  and  not  that  there  was  any 
gift. 

The  provisions  of  section  12  of  the  act  of  June  3, 1864  (13  Stat, 
at  Large,  102),  which  govern  the  present  case,  are  as  follows : 

' '  The  capital  stock  of  any  association  formed  under  this  act  shall  be  divided 
into  shares  of  $100  each,  and  be  deemed  personal  property  and  transferable 
on  the  books  of  the  association  in  such  manner  as  may  be  prescribed  in  the 
by-laws  or  articles  of  association;  and  every  person  becoming  a  shareholder 
by  such  transfer  shall,  in  proportion  to  his  shares,  succeed  to  all  the  rights 
and  liabilities  of  the  prior  holder  of  the  shares,  and  no  change  shall  be  made 
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in  tlie  articles  of  association  by  whicli  the  rights,  remedies,  or  security  of  th& 
existing  creditors  of  the  association  shall  be  impaired.  The  shareholders  of 
each  association  formed  under  the  provisions  of  this  act,  and  of  each  existing 
bank  or  banking  association  that  may  accept  the  provisions  of  this  act,  shall 
be  held  individually  responsible,  equally  and  ratably,  and  not  one  for  another, 
for  all  contracts,  debts,  and  engagements  of  such  association,  to  the  extent  of 
the  amount  of  their  stock  therein ,  at  the  par  value  thereof,  in  addition  to  the 
amount  invested  in  said  shares." 

The  answer  sets  forth  that  Johnson  became  the  purchaser  and 
owner  of  the  one  hundred  and  thirty  shares  in  1869.  As  such 
shareholder,  he  became  subject  to  the  individual  liability  prescribed 
by  the  statute.  This  liability  attached  to  him,  until  without  fraud 
as  against  the  creditors  of  the  bank,  for  whose  protection  the  lia- 
bility was  imposed,  ho  should  relieve  himself  from  it.  He  could 
do  so  by  a  'bona  fide  transfer  of  the  stock.  But  where  the  trans- 
ferrer, possessed  of  information  showing  that  there  is  good 
ground  to  apprehend  the  failure  of  the  bank,  colludes  and  com- 
bines, as  in  this  case,  with  an  irresponsible  transferee,  with  the 
design  of  substituting  the  latter  in  his  place,  and  of  thus  leaving  no 
one  with  any  ability  to  respond  for  the  individual  liability  im- 
posed by  the  statute,  in  respect  of  the  shares  of  stock  transferred, 
the  transaction  will  be  decreed  to  be  a  fraud  on  the  creditors,  and 
the  transferrer  will  be  held  to  the  same  liability  to  the  creditors 
as  before  the  transfer.  lie  will  be  still  regarded  as  a  shareholder 
quoad  the  creditors,  although  he  may  be  able  to  show  that  there 
was  a  full  or  a  partial  consideration  for  the  transfer,  as  between 
him  and  the  transferee. 

The  appellees  contend  that  the  statute  does  not  admit  of  such 
a  rule,  because  it  declares  that  every  person  becoming  a  share- 
holder by  transfer  succeeds  to  all  the  liabilities  of  the  prior  holder, 
and  that  therefore  the  liabilities  of  the  prior  holder,  as  a  stock- 
holder, are  extinguished  by  the  transfer.  But  it  was  held  by  this 
court  in  National  Bank  v.  Case,  99  TJ.  S.  632 ;  2  Nat.  Bank 
Cas.  25,  that  a  transfer  on  the  books  of  the  bank  was  not  in  all 
cases  enough  to  extinguish  hability.  The  court,  in  that  case, 
defined  as  one  limit  of  the  right  to  transfer,  that  the  transfer 
must  be  out  and  out,  or  one  really  transferring  the  ownership 
as  between  the  parties  to  it.  But  there  is  nothing  in  the  statute 
excluding,  as  another  limit,  that  the  transfer  must  not  be  to  a 
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person  known  to  be  irresponsible,  and  coUusiVely  made,  with  the 
intent  of  escaping  liability,  and  defeating  the  rights  given  by 
statute  to  creditors.  Mrs.  Yalentine  might  be  liable  as  a  share- 
holder succeeding  to  the  liabilities  of  Johnson,  because  she  has 
voluntarily  assumed  that  position,  but  that  is  no  reason  why 
Johnson  should  not,  at  the  election  of  creditors,  still  be  treated 
as  a  shareholder,  he  having,  to  escape  liability,  perpetrated  a 
fraud  on  the  statute.  This  is  the  view  enforced  by  the  decision 
of  the  chief  justice  in  Davis  v.  Stevens,  17  Blatchf.  C.  C.  259. 

It  urged  that,  as  the  bill  prays  that  Johnsori  may  answer  its 
allegations  on  oath,  the  answer  is  evidence  in  his  favor,  and  is  to 
be  taken  as  true,  unless  it  is  overcome  by  the  testimony  of  one 
witness  and  by  corroborating  circumstances  equivalent  to  the  tes- 
timony of  another  witness.  Under  the  view  we  have  taken  of 
the  case,  the  only  material  questions  which  are  controverted  are 
the  knowledge  and  intent  of  Johnson,  and  the  insolvency  of  Mrs. 
Valentine,  and  the  knowledge  of  the  latter  fact  by  Johnson  at 
the  time.  Although  Johnson  executed  the  transfer  and  power  of 
attorney  on  December  5,  he  did  not  deliver  it  to  Mrs.  Valentine. 
He  sent  it  to  Lamb  for  him  to  act  as  attorney.  Mrs.  Valentine 
had  no  agency  in  it.  When  the  transfer  had  been  made  on  the 
books  of  the  bank,  and  the  new  certificate  was  made  out,  it  was 
sent  to  Johnson  on  February  14,  for  him  to  deliver  it  to  Mrs. 
Valentine.  The  letter  of  that  date  from  Lamb  to  Johnson, 
which  inclosed  it,  was  full  notice  to  Johnson  that  the  condition  of 
the  bank  was  growing  worse.  His  contract  with  Mrs.  Valentine, 
if  there  was  one,  was  not  fully  consummated  on  his  part  till  after 
that.  There  was  no  delivery  of  any  thing  by  him  to  her  till  after 
that.  On  the  whole  evidence,  the  intent  of  Johnson,  though  de- 
nied in  the  answer,  ia  abundantly  proved,  because  the  facts  from 
which  the  conclusion  as  to  such  intent  flows  are  satisfactorily  es- 
tablished, to  an  extent  sufficient  to  satisfy  the  rule  of  equity.  As 
to  Mrs.  Valentine's  insolvency,  she  herself  proves  it  conclusively, 
and  she  states  facts  which  show  that  Johnson  must  have  known  it. 
She  could  give  him  nothing,  according  to  her  story,  to  answer 
for  the  $4,000  balance  due  him  on  the  stock,  and  was  reduced  to 
telling  him  he  might  consider  her  jewelry  his,  for  part  compensa- 
tion. Under  all  these  circumstances,  the  omission  of  Johnson  to 
Vol.  ni— 9. 
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testify  as  a  witness  for  himself,  in  reply  to  the  evidence  against 
him,  is  of  great  weight.  This  case,  on  the  whdle,  is  brouglit 
within  the  principle  asserted  by  Chief  Justice  Maeshall,  speaking 
for  this  court,  in  Clark  v.  JteimsdyJce,  9  Cranch,  153,  as  a  case 
where  the  evidence  arising  from  circumstances  is  stronger  than 
the  testimony  of  any  single  witness.  In  3  Greenl.  Ev.,  §  289, 
it  18  stated  as  a  rule  that  the  sufficient  evidence  to  outweigh  the 
force  of  an  answer  mdy  consist  of  one  witness,  with  additional  and 
corroborative  circumstances,  which  circumstances  may  sometimes 
be  found  in  the  answer  itself,  or  it  may  consist  of  circumstances 
alone,  which,  in  the  absence  of  a  positive  witness,  may  be  sufficient 
to  outweigh  the  answer  even  of  a  defendant  who  answers  on  his 
own  knowledge. 

It  is  contended  for  the  appellees  that  this  is  not  a  case  of  equit- 
able cognizance,  because  a  plain,  adequate,  and  complete  remedy 
may  be  had  at  law.  But  the  case  is  one  of  a  transfer  of  the  legal 
title  to  the  stock,  made  to  defraud  the  creditors  of  the  bank.  The 
evidence  of  title  to  the  stock  is  the  formal  assignment  on  the 
books  of  the  bank.  This  being  a  bill  for  discovery  as  well  as  re- 
lief, and  the  fraudulent  transfer  being  good  between  the  parties, 
and  only  voidable  at  the  election  of  tlie  plaintiff,  it  is  clear  tliat 
equity  has  jurisdiction  to  set  it  aside  and  enforce  the  liability  of 
the  transferrer. 

Objection  is  taken  here,  by  the  appellees,  to  the  sufficiency  of 
the  proof  that  the  Comptroller  of  the  Currency  decided,  before 
this  suit  was  brought,  that  it  was  necessary  to  enforce  the  personal 
liability  of  the  stockholders.  The  plaintiff,  as  a  witness,  testified 
that  he  received  written  instructions  from  the  Comptroller  of  the 
Currency  to  enforce  the  whole  of  the  personal  liability  of  the 
stockholders.  The  defendant  Johnson  objected  that  the  written 
evidence  referred  to  must  be  produced.  The  record  states  that 
the  plaintiff  reserved  the  right  to  file  the  paper,  or  a  duly-certified 
copy  of  it,  with  the  deposition,  before  the  same  should  be  closed. 
Before  the  deposition  was  closed  the  witness  was  recalled,  and 
produced,  as  the  record  states,  the  original  letter  addressed  to  him 
and  signed  by  the  Comptroller,  and  it  was  filed  with  the  deposi- 
tion. No  objection  was  made  to  it,  and  no  requirement  of  fur- 
ther proof  was  made.     It  directs  the  receiver  to  institute  legal 
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proceedings  to  enforce  against  every  stockliolder  of  the  bank  own- 
ing stock  at  the  time  the  bank  suspended,  his  or  her  personal  lia- 
bility as  such  stockholder  under  the  statute.     This  was  sufficient. 

The  hability  of  the  defendant  bears  interest  from  the  date  of 
said  letter,  August  13,  1875.  Casey  v.  Galli,  94  U.  S.  677 ;  1 
Nat.  Bank  Cas.  142. 

In  June,  1878,  Orson  Adams  was  appointed  receiver  of  the 
bank,  in  place  of  Bowden,  the  plaintifE.  The  decree  of  the  Cir- 
cuit Court  was  not  made  till  January,  1879.  The  appeal  to  this 
court  was  taken  in  the  name  of  Bowden,  Adams  not  having  been 
substituted  as  plaintiff.  Adams  became  surety  in  the  appeal 
bond,  and  thus  treated  the  decree  as  vahd  and  adapted  the  ap- 
peal. Adams  now  moves  to  be  substituted  as  plaintiff  and  ap- 
pellant in  place  of  Bowden,  without  prejudice  to  the  proceedings 
heretofore  had.  The  appellees  and  their  counsel  first  heard  of 
the  appointment  of  Adams  from  the  papers  served  on  the  motion 
for  substitution,  and  the  appellees  now  move  to  dismiss  the  ap- 
peal, on  the  ground  that  none  was  ever  lawfully  taken.  We 
think  that  the  motion  of  Adams  should  be  granted,  and  that  of 
the  appellees  should  be  denied.  Adams  prosecuted  ■  the  appeal  in 
the  name  of  Bowden,  whowas  and  is  in  life,  and  had  a  representa- 
tive capacity.  The  power  of  amendment  to  this  extent  is 
authorized  by  section  954  of  the  Hevised  Statutes.  It  is  of  the 
same  character  as  that  exercised  by  this  court  in  Oates  v.  Goodloe, 
101  U.  S.  612,  where  a  writ  of  error  was  sued  out  by  two  bank- 
rupts after  their  discharge  in  bankruptcy,  and  this  court,  on  a 
motion  to  dismiss  the  writ,  and  a  counter-motion  by  the  assignee, 
in  bankruptcy  to  be  substituted  as  plaintifE  in  error,  denied  the 
former  motion  and  granted  the  latter. 

The  motion  of  Adams  is  granted,  and  that  of  the  appellees  is 
denied,  and  the  decree  of  the  Circuit  Court  is  reversed,  with 
costs,  and  the  cause  is  remanded  to  that  court,  witli  directions  to 
enter  a  decree  in  favor  of  the  substituted  plaintiff  as  receiver,  set- 
ting aside,  as  against  him,  the  transfer  of  the  one  hundred  and 
thirty  shares  of  stock  by  Johnson  to  Mrs.  Valentine,  and  decree- 
ing that  Johnson  pay  to  said  receiver  the  snm  of  $13,000,  with 
interest  thereon,  at  the  lawful  rate  in  the  State  of  New  Jersey, 
from  August  13,  1875,  with  costs. 
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Cook  County  National  Bank  v.  United  States.* 

;  (107  U.  S.  445.) 

Insolvency  —  rights  of  United  States  as  creditor. 

The  provision  of  U.  S.  Rev.  Stat.,  section "8466,  that '•' whenever  any  person 
indebted  to  the  United  States  is  insolvent  the  debts  due  to  the  United  States 
shall  be  first  satisfied  "  does  not  apply  to  an  insolvent  National  bank. 

The  United  States  may  not  claim  a  payment  of  their  demand  against  a  National 
bank  out  of  surplus  moneys  remaining  in  the  treasury  of  the  proceeds  of 
bonds  deposited  as  security  for  the  circulating  notes  of  the  bank. 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 
This  is  an  appeal  from  a  decree  of  the  Circuit  Court  overruling 
a  general  demurrer  to  a  bill  filed  by  the  United  States  against  the 
Cook  County  National  Bank  of  Chicago,  Illinois,  and  Augustus 
H.  Burley,  its  receiver.  The  facts  as  stated  in  the  bill,  are  briefly 
as  follows:  Previously  to  1872  the  bank  was  formed  under  the 
acts  of  Congress  authorizing  the  organization  of  National  banks, 
and  was  designated  as  a  depository  of  moneys  of  the  United 

•States.  In  January,  1875,  it  became  insolvent  and  suspended 
business.  In  February  following,  Burley  was  appointed,  by  the 
Comptroller  of  the  Currency,  its  receiver,  and  he  immediately 
entered  upon  the  discharge  of  his  duties. 

At  the  time  of  its  suspension,  the  bank  had  on  deposit,  "  of 

.postal  funds,"  $24,900,  and  "  of  money-order  funds,"  $14,684, 
which  are  respectively  designated  on  its  books  by  those  names. 

.  These  moneys  had  been  deposited  with  the  bank  by  John  Mc- 
Arthur,  a  deputy  postmaster  at  Chicago. 

The  treasury  department  at  the  time  held  United  States  bonds, 
placed  with  it  by  the  bank,  to  the  amount  of  $150,000  par  value, 
as  security  for  all  public  moneys  which  might  be  deposited  with 
the  bank.  These  bonds  were  afterward  sold  for  $174,544.52. 
Of  the  proceeds,  $155,305.47  were  appropriated  to  pay  the 
amount  then  on  deposit  with  the  bank  to  the  credit  of  the  Treas- 
urer of  the  United  States.     Of  the  balance  remaining,  $11,803.98 

*  Reversing  2  Nat.  Bank  Cas.  138. 
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were  applied  on  the  "  postal  funds,"  and  |7,435.07  on  the  "  money- 
order  funds"  deposited  by  the  deputy  postmaster  at  Chicago, 
leaving  still  due  on  account  of  those  two  funds  $20,344.95. 

In  addition  to  these  bonds,  there  were  at  the  time,  in  the  treas- 
ury department,  United  States  bonds  to  the  amount  of  $100,000 
par  value,  deposited  by  the  bank  to  secure  its  notes  issued  for 
circulation.  When  in  1875  the  bank  failed  to  pay  these  notes, 
the  Comptroller  of  the  Currency  declared  the  bonds  forfeited  to 
the  United  States.  A  part  of  them  have  been  sold,  and  it  is  the 
intention  of  the  treasury  department  to  sell  the  remainder,  and 
apply  the  proceeds  to  pay  the  notes  in  circulation,  and  reimburse 
the  United  States  for  sums  already  advanced  for  that  purpose. 
The  proceeds  of  all  the  bonds,  when  sold,  will  be  sufficient  to  re- 
deem the  notes,  reimburse  the  United  States,  in  fuU  for  their 
advances,  and  leave  a  balance  exceeding.  $30,000,  more  than  suffi- 
cient to  pay  the  debts  due  by  the  bank  to  the  United  States  for 
postal  funds  and  money-order  funds,  deposited  by  the  deputy 
postmaster  at  Chicago. 

The  treasury  department,  in  addition  to  the  bonds  to  secure 
the  circulation  of  the  notes,  has  a  sum  exceeding  $30,000  belong- 
ing to  the  bank,  collected  from  bills  receivable  and  debts  due  to 
it;  but  its  liabilities  notwithstanding  greatly  exceed  its  assets. 

Upon  these  facts  the  question  ar6se,  whether  the  claim  of  the 
United  States  for  moneys  deposited  by  the  deputy  postmaster  is 
a  preferred  debt  or  not ;  and  the  officers  of  the  United  States  are 
in  doubt  as  to  their  duty  on  the  subject,  that  is,  whether  they 
should  reserve  from  the  funds  in  the  treasury  department  belong- 
ing to  the  bank  a  sufficient  amount  to  pay  the  debt  for  postal 
funds  and  money-order  funds  due  to  the  United  States,  or  whether 
they  should  distribute  the  said  moneys ^r-o  rata  to  all  the  credi- 
tors of  the  bank,  including  the  United  States. 

The  bill  prays  that  an  account  be  taken  of  the  amount  due  to 
the  United  States  by  the  bank  for  moneys  so  deposited  with  it 
by  the  deputy  postmaster,  and  that  a  decree  be  entered  directing 
the  disposition  of  the  funds  belonging  to  the  bank  in  the  control 
of  the  treasury  department. 

The  defendants  treated  the  bill  as  filed  to  obtain  a  decree  ad- 
judging to  the  United  States  a  priority  in  the  payment  of  their 
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demand  against  the  bank  for  the  balance  due  on  the  postal  and 
money-order  funds,  and  interposed  a  general  demurrer  to  it.  The 
court,  taking  a  similar  view  of  the  bill,  overruled  the  demurrer. 
The  defendants  thereupon  elected  to  stand  by  their  demurrer,  and 
as  they  at  the  same  time  admitted  that  the  bank  had  a  sufficient 
amount  to  pay  the  whole  of  principal  and  interest  due  to  the 
ttnited  States  for  the  funds  deposited. by  the  deputy  postmaster 
and  postal  funds,  and  as  money-order  funds,  the  court  ordered 
that  the  amoiint  thus  due  should  be  paid  in  full  out  of  the  assets- 
of  the  bank.     From  this  decree  the  appeal  was  taken. 

Roscoe  Conkling  and  Henry  8.  Monroe,  for  appellants. 

W.  C.  Goudy,  for  appellee. 

Field,  J.     The  Revised  Statutes  in  section  3466  provides  that : 

"  Whenever  any  person  indebted  to  the  United  States  is  insolvent,  or  when- 
ever the  estate  of  any  deceased  debtor,  in  the  hands  of  the  executors  or  ad- 
ministrators, is  insufficient  to  pay  all  the  debts  due  from  the  deceased,  the 
debts  due  to  the  United  States  shall  be  first  satisfied;  and  the  priority  hereby 
established  shall  extend  as  well  to  cases  in  which  a  debtor,  not  having  suffi- 
cient property  to  pay  all  his  debts,  makes  a  voluntary  assignment  thereof,  or 
in  which  the  estate  and  effects  of  an  absconding,  concealed  or  absent  debtor 
are  attached  by  process  of  law,  as  to  cases  in  which  an  act  of  bankruptcy  is 
committed." 

This  section  is  substantially  a  copy  of  section  5  of  the  act  of 
March  3,  1797,  entitled  "  An  act  to  provide  more  effectually  for 
the  settlement  of  accounts  between  the  United  States  and  re- 
ceivers of  public  money."  Statutes  passed  before  1797  embodied 
similar  provisions  and  also  declared  that  parties  who  are  sure- 
ties of  insolvents  may  pay  to  the  United  States  any  balance 
due  to  them,  and  have  the  same  priority  in  the  payment  of 
their  demands  out  of  the  estates  of  such  insolvents  as  the  United 
States  would  have  if  no  such  payment  were  made. 

The  language  of  the  section  in  the  Revised  Statutes  is  general 
and  comprehensive  in  its  terms,  and  applies  to  demands  of  the 
United  States  against  any  insolvent  person  living,  or  the  estate  of 
any  insolvent  person  dead ;  and  also  to  demands  against  any  per- 
son, who,  not  having  sufficient  property  to  pay  all  his  debts, 
makes  a  voluntary  assignment  thereof,  and  against  any  estate 
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of  an  absconding,  concealed  or  absent  debtor,  whose  effects  have 
been  attached  by  process  of  law. 

The  question  is  whether,  under  this  broad  and  general  lan- 
guage, the  United  States,  having  demands  against  an  insolvent- 
National  bank,  are  entitled  to  priority  of  payment  out  of  its  as- 
sets over  other  creditors.  The  appellants  contend  that  the  statute 
refers  to  such  insolvency  as  is  determined  by  judicial  decree,  as 
under  a  bankrupt  act  or  is  manifested  by  the  debtor's  voluntary 
assignment  of  his  property,  or  by  its  attachment  under  process 
against  him,  as  an  absconding,  concealed  or  absent  debtor,  and 
that  within  this  meaning  the  Cook  County  ISTational  Bank  never 
became  insolvent,  and  that  therefore  the  provisions  giving  pri- 
ority of  payment  to  demands  of  the  United  States  against  insol- 
vents do  not  apply. 

From  the  view  we  take  of  the  act  authorizing  the  formation 
of  National  banks,  it  is  unnecessary  to  consider  whether  or  not 
this  position  is  tenable.  We  consider  that  act  as  constituting  by 
itself  a  complete  system  for  the  establishment  and  government  of 
National  banks,  prescribing  the  manner  in  which  they  may  be 
formed,  the  amount  of  circulating  notes  they  may  issue,  the  se- 
curity to  be  furnished  for  the  redemption  of  those  in  circulation  ; 
their  obligations  as  depositaries  of  public  moneys,  and  as  such  to 
furnish  security  for  the  deposits,  and  designating  the  consequen- 
ces of  their  failure  to  redeem  their  notes,  their  liability  to  bo 
placed  in  the  hands  of  a  receiver,  and  the  manner,  in  such  event, 
in  which  their  affairs  shall  be  wound  up,  their  circulating  notes 
redeemed,  and  other  debts  paid  or  their  property  applied  toward 
such  payment.  Every  thing  essential  to  the  formation  of  the 
banks,  the  issue,  security,  and  redemption  of  their  notes,  the 
winding  up  of  the  institutions,  and  the  distribution  of  their 
effects,  are  fully  provided  for,  as  in  a  separate  code  by  itself, 
neither  limited  nor  enlarged  by  other  statutory  provisions  with 
respect  to  the  settlement  of  demands  against  insolvents  or  their 
estates. 

In  the  first  place,  the  banks  are  required  to  deposit  with  the 
Treasurer  bonds  of  the  United  States  as  security  for  any  notes 
that  may  be  issued,  the  amount  of  which  cannot  in  any  case  ex- 
ceed ninety  per  cent  of  the  par  value  of  the  bonds.      R.  .S., 
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§  5171.  Should  the  market  or  the  cash  value  of  the  bonds  be- 
come reduced  at  any  time  below  the  amount  of  the  notes  issued, 
the  Comptroller  of  the  Currency  may  require  that  the  amount  of 
the  depreciation  be  deposited  with  the  Treasurer  in  other  United 
States  bonds,  or  in  money,  so  long  as  such  depreciation  continues. 
R.  S.,  §  5167.  In  case  of  the  refusal  of  a  bank  to  pay  its  notes, 
the  bonds  may  be  sold  at  public  auction  in  the  city  of  New  York, 
and  their  proceeds  applied  to  reimburse  the  United  States  the 
amount  expended  by  them  in  paying  the  circulating  notes ;  and 
for  any  deficiency  which  may  remain,  the  United  States  are  en- 
titled to  a  paramount  lien  upon  all  the  assets  of  the  bank,  which 
is  to  be  paid  in  preference  to  all  other  claims,  except  for  costs 
and  necessary  expenses  in  administering  the  same.     K.  S.,  §  5230. 

In  the  second  place,  when  the  banks  are  made  depositaries  of 
public  moneys  and  employed  as  financial  agents  of  the  govern- 
ment, it  is  the  duty  of  the  Secretary  of  the  Treasury  to  require 
them  to  give  satisfactory  security  by  the  deposit  of  United  States 
bonds,  or  otherwise,  for  the  safe-keeping  and  prompt  payment  of 
the  public  money  deposited,  and  for  the  faithful  performance  of 
their  duties  as  financial  agents.  The  amount  of  security  which 
the  Secretary  may  thus  require  has  no  limit  but  his  own  judg- 
ment af  to  its  necessity.  Every  officer  of  a  bank  which  is  not  an 
authorized  depositary,  and  which  has  not  theretofore  given  the  re- 
quired security,  who  knowingly  receives  any  public  money  on 
deposit,  is  liable  for  embezzlement.  E..  S.,  §  5497.  The  govern- 
ment can  thus  always  have  security,  limited  in  amount  only  by 
the  judgment  of  the  Secretary  of  the  Treasury,  for  public  moneys 
deposited  with  any  National  bank. 

"With  these  provisions  for  security  against  possible  loss  for 
moneys  deposited,  it  would  seem  only  equitable  that  the  govern- 
ment; should  call  for  such  security,  and  if  it  prove  insufficient,  take 
the  position  of  other  creditors  in  the  distribution  of  the  Assets  of 
the  bank  in  case  of  its  failure.  The  framers  of  the  Banking  Law 
evidently  so  regarded  the  matter.  After  providing  for  the  appoint- 
ment of  a  receiver  by  the  Comptroller  of  the  Currency  upon  the  sus- 
pension or  failure  of  a  bank,  the  law  requires  the  receiver  to  take 
possession  of  its  books  and  records,  and  assets  of  every  description, 
and  to  collect  all  debts,  dues  and  claims  belonging  to  it ;  and 
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authorizes  him,  upon  an  order  of  a  court  of  competent  jurisdic- 
tion, to  sell  or  compound  bad  or  doubtful  debts ;  to  sell  the  real 
or  personal  property  of  the  bank,  and  if  necessary,  in  order  to 
pay  its  debts,  to  enforce  the  individual  liability  of  its  stockholders, 
and  it  directs  him  to  pay  over  all  moneys  thus  received  to  the 
Treasurer  of  tbe  United  States,  subject  to  the  order  of  the  Comp- 
troller of  the  Currency.  It  also  requires  the  Comptroller,  upon 
appointing  a  receiver,  to  cause  notice  to  be  published,  calling 
upon  all  persons  having  claims  against  the  bank  to  present  the 
same  with  legal  proof  thereof.  It  then  declares  as  follows,  in 
section  5236 : 

"From  time  to  time,  after  full  provision  has  been  first  made  for  refunding  to 
the  United  States  any  deficiency  in  redeeming  the  notes  of  such  association 
the  Comptroller  shall  make  a  ratable  dividend  of  the  money  so  paid  over  to 
him  by  such  receiver,  on  all  such  claims  as  may  have  been  proved  to  his 
satisfaction  or  adjudicated  in  a  court  of  competent  jurisdiction,  and  as  the  pro- 
ceeds of  the  assets  of  such  association  are  paid  over  to  him,  shall  make  fur- 
ther dividends  on  all  claims  previously  proved  or  adjudicated;  and  the  re- 
mainder of  the  proceeds,  if  any,  shall  be  paid  over  to  the  shareholders  of  such 
association,  or  their  legal  representatives,  in  proportion  to  the  stock  by  them 
respectively  held." 

This  section  provides  for  the  distribution  of  the  entire  assets  of 
the  bank,  giving  no  preference  to  any  claim  except  for  moneys 
to  reimburse  the  United  States  for  advances  in  redeeming  the 
•  notes.  When  this  reimbursement  is  fully  provided  for,  the  bal- 
ance of  the  assets,  as  the  proceeds  are  received,  is  subject  to  a 
ratable  dividend  on  all  claims  proved  to  the  satisfaction  of  the  re- 
ceiver, or  adjudicated  by  a  court  of  competent  jurisdiction.  Any 
sum  remaining  after  the  payment  of  all  these  claims  is  to  be 
handed  over  to  the  stockholders  in  proportion  to  their  respective 
scares.  These  provisions  could  not  be  carried  out  if  the  United 
States  were  entitled  to  priority  in  the  payment  of  a  demand  not 
arising  from  advances  to  redeem  the  circulating  notes.  The  bal- 
ance, after  reimbursement  of  the  advances,  could  not  be  distributed 
as  directed,  by  a  ratable  dividend  to  all  holders  of  claims,  that  is, 
to  all  creditors. 

These  provisions  must  be  deemed  therefore  to  withdraw  Na- 
tional banks,  which  have  failed,  from  the  class  of  insolvent  persons 
out  of  whose  estates  demands  of  the  United  States  are  to  be  paid 
Vol.  Ill— 10. 
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in  preference  to  the  claims  of  other  creditors.  The  law  of  1797, 
re-enacted  in  the  Revised  Statutes,  giving  priority  to  the  demands 
of  the  United  States  against  insolvents,  cannot  be  applied  to  de- 
mands against  those  institutions.  The  provisions  of  that  law  and 
of  the  National  Banking  Law  being,  as  applied  to  demands  against 
National  banks,  inconsistent  and  repugnant,  the  former  law  must 
yield  to  the  latter,  and  is  to  the  exte>nfof  the  repugnancy,  super- 
seded by  it.  The  doctrine  as  to  repugnant  provisions  of  different 
laws  is  well  settled  and  has  often  been  stated  in  decisions  of  this 
court.  A  law  embracing  an  entire  subject,  dealing  with  it  in  all 
its  phases,  may  thus  withdraw  the  subject  from  the  operation  of 
a  general  law  as  eiiectually  as  though,  as  to  such  subject,  the  gen- 
eral law  were  in  terms  repealed.  The  question  is  one  respecting 
the  intention  of  the  Legislature.  And  although  as  a  general  rule 
the  United  States  are  not  bound  by  the  provisions  of  a  law  in 
which  they  are  not  expressly  mentioned,  yet  if  a  particular  statute 
is  clearly  designed  to  prescribe  the  only  rules  which  should  govern 
the  subject  to  wliich  it  relates,  it  will  repeal  any  former  one  as  to 
that  subject.  Davies  v.  Fairbawn,  3  How.  636 ;  United  States 
v.  njner,  11  Wall.  88. 

In  addition  to  these  conflicting  provisions  in  the  Banking  Law^ 
necessarily  superseding  those  of  tl}e  law  of  1797,  as  to  the  priority 
of  the  United  States  in  the  payment  of  their  demands  out  of  the 
estates  of  insolvents,  there  is  the  significant  declaration  of  the 
Banking  Law  that  for  any  deficiency  in  the  proceeds  of  the  bonds 
deposited  as  security  for  the  circulating  notes  of  the  bank,  the 
United  States  shall  have  a  paramount  lien  upon  all  its  assets, 
which  shall  be  made  good  in  preference  to  all  other  claims,  except 
for  costs  and  expenses  in  administering  the  same.  This  declara- 
tion was  unnecessary  and  quite  superfluous  if  for  such  deficiency 
the  United  States  already  possessed,  under  the  act  of  1797,  the 
right  to  be  paid  out  of  the  assets  of  the  bank  in  preference,  to  the 
claims  of  otlier  creditors.  The  declaration  considered  in  connec- 
tion with  the  ratable  distribution  of  the  assets,  prescribed  after 
such  deficiency  is  provided  for,  is  equivalent  to  a  declaration  that 
no  other  priority  in  the  distribution  of  the  proceeds  of  the  assets 
is  to  be  plaimed. 

Tills  view  of  the  Banking  Law  is  not  affected  by  the  subsequent 
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enactment  in  1867  of  the  Bankrupt  Act,  giving  priority  to  the  de- 
mands of  the  United  States  against  the  estates  of  bankrupts. 
That  enactment  was  deahng  with  the  estates  of  persons  adjudged 
to  be  insolvent  under  that  law,  and  covers  only  the  distribution 
of  their  estates.     It  has  no  further  reach. 

It  remains  only  to  consider  whether  the  United  States  have  the 
right  to  claim  the  payment  of  this  demand  ont  of  the  surplus 
moneys  remaining  in  the  treasury  of  the  proceeds  of  the  bonds 
deposited  as  security  for  the  circulating  notes  of  the  bank.  The 
surplus  is  sufficient  to  pay  the  demand  of  the  United  States  in 
full.  Can  the  United  States  set  off  their  demand  against  these 
proceeds  ?  We  have  no  hesitation  in  answering  this  question  in 
the  negative.  The  bonds  were  received  in  trust  as  a  pledge  for  the 
payment  of  the  circulating  notes.  The  statute  so  declares  in  ex- 
press terms.  R.  S.,  §§  5162  and  5167.  They  were  to  be  returned 
to  the  bank  when  the  notes  were  paid,  if  not  sold  to  reimburse 
the  United  States  for  moneys  advanced  to  redeem_  the  notes. 
The  bank  could  have  claimed  their  return  at  any  time  upon  a  sur- 
render of  the  notes.  The  surplus  constituted  the  assets  of  the 
bank,  and  part  of  the  fund  appropriated  by  the  statute  for  its 
creditors.  It  was  charged  with  this  liability,  and  was  held  subject 
to  it  after  the  purposes  of  the  original  trust  were  accomplished, 
although  remaining  in  the  treasury.  It  was  then  subject  to  a  new 
trust.  A  trustee  cannot  set  off  against  the  funds  held  by  him  in 
that  character  his  individual  demand  against  the  grantor  of  the 
trust.  Courts  of  equity  and  courts  of  law  will  not  allow  such  an 
application  of  the  funds  so  long  as  they  are  affected  by  any  trust. 
It  would  open  the  door  to  all  sorts  of  chicanery  and  fraud.  The 
fund  must  be  relieved  from  its  trust  character  before  it  can  be 
treated  in  any  other  character. 

This  doctrine  is  well  illustrated  ,in  the  case  of  Sawyer  v.  JHoag, 
17  Wall.  622.  There  a  stockholder  indebted  to  an  insolvent  cor- 
poration for  unpaid  shares,  undertook  to  set  ofE  against  the  claim 
upon  him  a  debt  due  to  him  by  the  corporation.  But  it  was  held 
that  this  could  not  be  done.  Said  the  court,  speaking  by  Mr.  Jus- 
tice Miller  :  "  The  debt  which  the  appellant  owed  for  his  stock 
Was  a  trust  fund  devoted  to  the  payment  of  all  the  creditoi-s  of 
the  company.     As  soon  as  the  company  became  insolvent,  and 
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this  fact  became  known  to  the  appellant,  the  right  of  set-off  for 
an  ordinary  debt  to  its  full  amount  ceased.  It  became  a  fund  be- 
longing equally  in  equity  to  all  the  creditors,  and  could  not  be 
appropriated  by  the  debtot  to  the  exclusive  payment  of  his  own 
claim."  ' 

Here  the  surplus  being  a  fund  for  all  the  creditors,  was  subject 
to  be  distributed  to  them  immediately  upon  the  reimbursement  of 
the  advances  of  the  United  States,  and  the  right  of  the  creditors 
to  it  was  not  affected  by  the  fact  that  it  was  at  the  time  in  the 
actual  possession  of  the  treasury  department. 

Nor  is  the  relation  of  the  United  States  to  this  fund  changed 
by  the  forfeiture  of  the  bonds,  which  the  Comptroller  of  the  Cur- 
rency was  authorized  upon  the  failure  of  the  bank  to  declare. 
The  forfeiture  was  not  a  confiscation  of  the  bonds  to  the  govern- 
ment. It  amounted  only  to  an  appropriation  of  them,  against 
any  other  claim,  to  the  specific  purposes  for  which  they  had  been 
deposited,  authorizing  their  cancellation  at  market  value  when 
not  above  par,  or  their  sale  so  far  as  necessary  to  redeem  the  cir- 
culation or  reimburse  the  United  States  for  moneys  advanced  for 
that  pur])ose.  "When  that  purpose  was  accomplished,  the  bank 
had  the  right  to  any  surplus  of  their  proceeds,  equally  as  though 
that  right  had  been  in  express  terms  declared. 

It  follows  from  the  views  expressed  that  the  decree  of  the 
court  below  must  be  reversed  and  the  cause  be  remanded,  with 
directions  to  sustain  the  demurrer  and  dismiss  the  bill ;  and  it  is 
80  ordered. 
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(107  n.  S.  655.) 
Criminal  law  —  indictment  for  false  entries  —  sufficiency. 

In  an  indictment  of  an  officer  of  a  National  bank,  under  section  .5209,  E.  S. ,  for 
making  false  entries  in  a  book,  report  or  statement  of  such  association,  with, 
an  intent  to  injure  and  defraud  the  association,  or  deceive  an  agent  appointed 
to  examine  the  affairs  of  such  association,  it  is  not  necessary  to  aver  that  the 
false  entry  was  made  "  in  an  account  of,  and  in  due  course  of  the  business  of 
the  bank." 
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Where  the  entries  alleged  to  be  false  are  unintelligible  without  explanation, 
the  pleader  may  explain  them  by  innuendo. 

When  the  falsity  of  the  entry  does  not  consist  in  the  fact  that  there  was  no 
interest  due  from  the  person  named,  but  in  the  fact  that  money  which  the 
entries  declared  had  been  received  from  him  on  account  of  interest  due  had 
not  been  received  from  him  on  that  or  any  other  account,  it  is  unnecessary 
to  aver  that  no  such  interest  was  due. 

Any  false  entry  in  any  account-book  of  a  bank  is  calculated  to  deceive,  although 
it  might  be  readily  detected  by  examination  of  other  books  of  account. 

The  statute  which  punishes  false  entries  to  deceive  agents  appointed  under  sec- 
tion .5240,  R.  S. ,  to  examine  the  affairs  of  National  banks,  refers  to  such  en- 
tries whether  before  or  after  the  appointment  of  the  agent. 

A  charge  that  false  entries  were  made  with  intent  "to  injure  and  defraud  the 
said  association,  and  certain  persons  to  the  grand  jury  unknown,"  following 
the  language  of  the  statute,  is  sufficient. 

The  willful  misapplication  of  the  moneys  and  funds  of  the  bank  which  is  made 
an  offense  by  section  5209,  means  something  different  from  the  acts  of  official 
maladministration  referred  to  in  section  5239,  and  it  must  be  a  willful  mis- 
application for  the  use  or  benefit  of  the  party  charged,  or  of  some  person 
or  company,  other  than  the  association,  with  intent  to  injure  and  defraud  the 
association,  or  some  other  body  corporate,  or  some  natural  person,  and  it 
must  be  charged  in  the  indictment  that  such  misapplication  was  so  made;  and 
where  the  counts  in  an  indictment  charge  the  fraudulent  purchase  by  the 
defendant,  as  president  of  a  banking  association,  of  certain  shares  of  stock 
"in  trust  for  the  use  of  said  association,  and  which  shares  of  stock  were  not 
purchase;^  as  aforesaid  in  order  to  prevent  loss  upon  any  debts  theretofore 
contracted  with  said  association  in  good  faith,"  they  do  not  charge  a  criminal 
misapplication  of  funds,  but  a  mere  maladministration  of  the  affairs  of  the 
bank. 

The  manner  in  which  the  misapplication  was  made,  and  that  it  was  an  unlaw- 
ful one,  must  be  shown  by  the  averments. 

OK  a  certificate  of  division  in  opinion  between  the  Judges  of  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Missouri. 

Section  5209  of  the  Revised  Statutes  of  the  United  States  is  as 
follows : 

' '  Every  president,  director,  cashier,  teller,  clerk  or  agent  of  any  "  National 
banking  "association,  who  embezzles,  abstracts,  or  willfully  misapplies  any 
of  the  moneys,  funds,  or  credits  of  the  association,  or  who,  without  authority 
from  the  directors,  issues  or  puts  in  circulation  any  of  the  notes  of  the  associa- 
tion, or  who,  without  such  authority,  issues  or  puts  forth  any  certificate  of  de- 
posit, draws  any  order  or  bill  of  exchange,  makes  any  acceptance,  or  assigns 
any  note,  bond,  draft,  bill  of  exchange,  mortgage,  judgment  or  decree,  or  who 
makes  any  false  entry  in  any  book,  report  or  statement  of  the  association,  with 
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intent,  in  either  case,  to  injure  or  defraud  the  association  or  any  other  company, 
body  politic  or  corporate,  or  any  individual  person,  or  to  deceive  any  officer  ol 
the  association,  or  any  agent  appointed  to  examine  the  afiairs  of  the  association; 
and  every  person  who  with  like  intent,  aids  or  abets  any  officer,  clerk  or  agent 
in  any  violation  of  this  section  —  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  imprisoned  not  less  than  five  years  nor  more  than  ten. " 

An  indictment  based  on  this  section  was,  on  January  20,  18Y9, 
found  against  defendant,  Janaes  H*. Britton,  in  the  District  Court 
of  the  United  States  for  the  Eastern  District  of  Missouri.  It  con- 
tained one  hundred  and  nineteen  counts.  The  first  count  charged 
as  follows : 

' '  That  James  H.  Britton,  late  of  said  district,  on  the  thirtieth  day  of  June, 
A.  D.  1876,  at  said  district,  being  then  and  there  president  of  a  certain  National 
banking  association  then  and  there  known  and  designated  as  the  '  National 
Bank  of  the  State  of  Missouri,  in  St.  Louis,'  which  said  association  had  been 
theretofore  created  and  organized  under  and  by  virtue  of  an  act  of  Congress 
entitled  '  An  act  to  provide  a  National  currency  secured  by  a  pledge  of  United 
States  bonds,  and  to  provide  for  the  circulation  and  redemption  thereof,'  ap- 
proved June  3,  A.  D.  1864,  and  which  said  association  was  then  and  there  act- 
ing and  carrying  on  a  banking  business  in  the  city  of  St.  Louis,  in  said  district, 
under  the  said  act  of  Congress  and  the  acts  amendatory  thereof,  did  make  in  a 
certain  book  then  and  there  belonging  to  and  in  use  by  the  said  association  in 
transacting  its  said  banking  business,  and  then  and  there  designated  and  known 
as  '  Profit  and  Loss,  No.  6,'  a  certain  entry  to  the  credit  of  a  certain  account 
known  as  profit  and  loss,  which  said  entry  was  then  and  there  in  the  words  and 
figures  following;  that  is  to  say: 

"  '  RicharcL  L.  Dickson: 
-"  '  182  days'  int.,  8  per  cent.,  133,673.49,  to  July  1,  '76,  -      5,365  88' 

. —  and  which  said  entry,  so  far  as  aforesaid  mad3  in  said  book,  then  and  there 
purported  to  show,  and  did  in  substance  and  eSect,  indicate  and  declare,  that 
■the  sum  of  $5,365.88  was  then  and  there  received  by  said  association  on  ac- 
count of  interest  then  aad  there  due  and  payable  to  said  association  by  one 
Bichard  L.  Dickson. 

"  And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  further  present  that 
the  said  entry  so  made  as  aforesaid  was  then  and  there  false  in  this:  that  the 
said  sum  of  $5,365.88  was  not  then  and  there  received  by  said  association  on  ac- 
count of  interest  then  and  there  due  and  payable  to  said  association  from  the 
said  Richard  L.  Dickson,  as  he,  the  said  James  H.  Britton,  then  and  there  well 
knew;  and  that  the  said  entry,  so  made  as  aforesaid,  was  then  and  there  false 
in  this:  that  the  said  sum  of  $5,365.88  was  not  then  and  there  received  by  said 
•association  upon  any  account  from  any  source,  as  he,  the  said  James  H.  Britton, 
then  and  there  well  knew ;  and  that  the  said  false  entry  was  then  and  there  made 
as  aforesaid  with  the  intent  then  and  there  on  the  part  of  him,  the  said  James 
H.  Britton,  to  deceive  any  agent  who  might  be  thereafter  appointed  by  the 
-Comptroller  of  the  Currency  to  examine  the  affairs  of  said  association,  contrary 
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to  tlie  form  of  the  statute  of  tlie  United  States  in  such,  case  made  and  provided, 
and  against  their  peace  and  dignity. " 

Tlie  thirty-four  counts  next  following,  numbered  from  two  to 
thirty-five  inclusive,  charged,  in  the  same  language,  the  making  of 
similar  false  entries  in  the  same  book  with  the  same  intent. 

The  thirty-sixth  count  was  in  all  respects  similar  to  the  preced- 
ing thirty-five  counts,  except  that  it  omitted  the  averment  that 
the  false  entry  was  made  with  the  intent  "  to  deceive  any  agent 
who  might  be  thereafter  appointed  by  the  Comptroller  of  the  Cur- 
rency to  examine  the  affairs  of  said  association,"  and  in  lieu  thereof 
alleged  it  to  be  with  intent  "  to  injure  and  defraud  the  said  associa- 
tion and  certain  persons  to  said  jurors  unknown." 

The  thirty -seventh  count  charged  as  follows : 

"  That  the  said  James  H.  Britton,  late  of  said  district,  on  the  second  day  of 
April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy-seven, 
at  said  district,  being  then  and  there  president  of  a  certain  National  hank- 
ing association  then  and  there  known  and  designated  as  the  '  National  Bank 
of  the  State  of  Missouri,  in  St.  Louis,'  which  said  association  had  been  there- 
tofore created  and  organized  under  and  by  virtue  of  an  act  of  Congress  entitled 
'  An  act  to  provide  a  National  currency  secured  by  a  pledge  of  United  States 
bonds,  and  to  provide  for  the  circulation  and  redemption  thereof,'  approved 
June  third,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
four,  and  which  said  association  was  then  and  there  acting  and  carrying  on  a 
banking  business  in  the  city  of  St.  Louis,  in  said  district,  under  the  said  act 
of  Congress  and  the  acts  amendatory  thereof,  did  pay  to  a  certain  person,  to 
the  jurors  aforesaid  unknown,  a  large  sum  of  money,  to-wit,  twenty-four 
hundred  dollars,  out  of  the  moneys  and  funds  then  and  there  belonging  to 
•  and  the  property  of  said  association,  in  the  purchase  by  him,  the  said  James 
H.  Britton,  from  said  unknown  person,  of  a  large  number,  to-wit,  forty  cer- 
tain shares  of  the  capital  stock  of  said  association,  which  said  shares  of  stock 
were  then  and  there  represented  upon  the  books  of  said  association  to  be  the 
property  of  one  Francis  Fisher. 

"And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  further  present  that 
the  said  James  H.  Britton,  president  as  aforesaid,  did  then  and  there,  by  means 
of  the  payment  aforesaid,  in  manner  and  form  aforesaid,  willfully  misapply 
the  said  sum  of  twenty- four  hundred  dollars  of  the  moneys  and  funds  as  afore- 
said of  said  association,  with  intent  then  and  there,  on  the  part  of  him,  the 
said  James  H.  Britton,  to  injure  and  defraud  the  said  association  and  certain 
persons,  to  the  jurors  aforesaid  unknown,  contrary  to  the  form  of  the  statute 
of  the  United  States  in  such  case  made  and  provided,  and  against  their  peace 
and  dignity." 

The  next  following  nineteen  counts,  numbered  from  thirty-eight 
to  fifty -six,  inclusive,  are  similar  to  count  thirty-seven,  and  need 
not  be  set  out. 
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The  next  succeeding  couats,  numbered  from  fifty -seven  to 
seventy-six,  inclusive,  but  excepting  the  seventy-fourth,  are  similar 
to  count  thirty-seven,  except  that  they  omit  the  averment  that  the 
misapplication  was  made  with  intent  "  to  injure  and  defraud  the 
said  association  and  certain  persons  to  the  jurors  aforesaid  un- 
known." These  counts  aver  no  intent  whatever.  The  seventy- 
fourth  count  is  similar  to  the  thirty^eventh. 

The  next  twenty  counts,  numbered  from  seventy-seven  to  ninety- 
six,  inclusive,  are  in  all  respects  similar  to  count  thirty-seven,  ex- 
cept that  they  contain  the  following  additional  averment,  forming 
the  conclusion  of  the  first  clause  of  the  account,  namely ,  "  and 
which  said  shares  of  stock,  so  purchased  as  aforesaid,  were  then  and 
there  held  by  him,  the  said  James  H..  Britton,  in  trust  for  the  use 
of  said  association,  and  which  said  shares  of  stock  were  not  pur- 
chased as  aforesaid  in  order  to  prevent  loss  upon  any  debt  thereto- 
fore contracted  with  said  association  in  good  faith." 

The  next  twenty  counts,  numbered  from  ninety-seven  to  one 
hundred  and  sixteen,  are  all  similar  to  count  ninety-six,  except  that 
they  omit  the  averment  that  the  misapplication  of  the  funds  of 
the  association  was  with  the  intent "  to  injure  and  defraud  the  said 
association  and  certain  persons  to  the  jurors  aforesaid  unknown." 
These  counts  charge  no  intent. 

The  count  numbered  one  hundred  and  seventeen  was  similar  to 
count  thirty-six,  and  count  numbered  one  hundred  and  eighteen 
was  similar  to  count  one. 

As  no  division  of  opinion  respecting  count  numbered  one  hun- 
dred and  nineteen  is  certified,  it  is  unnecessary  to  notice  that  count. 

The  defendant  demurred  to  the  indictment.  By  order  of  the 
District  Court  the  indictment  was,  on  May  16,  18Y9,  remitted  and 
transferred  to' the  next  regular  term  of  the  United  States  Circuit 
Court  for  the  Eastern  District  of  Missouri,  at  which  term  the  cause 
was  heard  upon  the  demurrer.  Upon  such  hearing  the  following 
questions  arose,  upon  which  the  judges  of  the  Circuit  Court 
were  divided  and  opposed  in  opinion,  namely  : 

(1)  Whether  it  was  necessary,  in  the  counts  of  said  indictment  charging  a 
fraudulent  purchase  by  the  def eudent  of  certain  shares  of  the  capital  stock  of 
said  association,  to  state  for  whose  use  the  purchase  was  made,  and  whether, 
where  it  is  charged  in  the  indictment  that  the  purchase  of  stock  was  made  for 
the  use  of  the  bank,  such  averment  vitiates  the  indictment. 
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(2)  Wtether  it  was  necessary  in  the  said  counts  to  allege  that  the  purchase 
of  stock  was  not  made  in  order  to  prevent  loss  on  some  previously-contracted 
debt. 

(3)  Whether  it  was  necessary  in  the  said  counts  to  set  forth  the  means  by 
which  the  defendant,  as  president  of  said  bank,  possessed  himself  of  the  mon- 
eys of  the  bank,  which  he  employed  in  purchasing  said  stock. 

(4)  Whether  it  was  necessary  to  charge  in  the  said  counts  that  the  defend- 
ant, as  president  of  the  bank,  was  in  possession  of  funds  of  the  bank,  in  addi- 
tion to  charging  misapplication  of  said  funds. 

(5)  Whether  the  counts  of  said  indictment  charging  the  fraudulent  purchase 
by  the  defendant,  as  president  of  said  banking  association,  of  certain  shares 
of  stock  "in  trust,  for  the  use  of  said  association,  and  which  said  shares  of 
stock  were  not  purchased  as  aforesaid  in  order  to  prevent  loss  upon  any  debts 
theretofore  contracted  with  said  association  in  good  faith,"  alleged  with  suffi- 
cient certainty  an  offense  under  said  section  5209  of  the  Revised  Statutes  of 
the  United  States. 

(6)  Whether  count  numbered  one  hundred  and  sixteen  of  the  said  indict- 
ment  charges   with  suflBcient  certainty  an  offense  under  said  section  5209  of 

"  the  Revised  Statutes  of  the  United  States. 

(7)  Whether  it  is  necessary  in  an  indictment  under  section  5209  of  the  Re- 
vised Statutes,  charging  willful  misapplication  of  the  funds  of  a  banking  asso- 
ciation, to  allege  that  such  misapplication  was  with  intent  to  defraud. 

(8)  Whether  the  purchase  of  stock  in  violation  of  section  5201  of  the  Revised 
Statutes  of  the  United  States,  if  made  vsdth  intent  to  defraud,  and  by  one  or 
more  of  the  officers  of  the  bank  named  in  said  section  5209  of  the  Revised 
Statutes,  is  a  crime  punishable  under  the  latter  section. 

(9)  Whether  those  counts  which  cover  alleged  false  entries  sufficiently  state 
an  offense  under  section  5209. 

These  questions,  together  with  the  pleadings  upon  which  they 
arose,  were,  on  motion  of  counsel  for  the  United  States,  certified 
by  the  judges  of  the  Circuit  Court  to  this  court  for  its  opinion 
thereon. 

Assistant  Attorney -General  Maury,  for  the  United  States. 

J.  B.  Henderson,  Geo.  H.  Shields,  and  Chester  H.  Krum, 
for  Britton. 

"Woods,  J.  In  passing  upon  the  questions  certified  to  us  oy  the 
Circuit  Court,  it  will  be  convenient  to  follow  the  order  in  which 
they  have  been  argued  by  counsel,  rather  than  that  in  which  tlie 
questions  are  presented  by  the  certificate  of  division. 

The  section  of  the  Eevised  Statutes  upon  which  tlie  indict- 
ment is  based,  creates  and  describes  certain  offenses,  and  expressly 
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denominates  them  misdemeanors.  In  the  ease  of  U.  S.  v.  Mills,  7 
Pet.  138,  it  was  said  by  this  court  that  "  the  general  rule  is  that 
in  indictments  for  misdemeanors  created  by  statute,  it  is  suffi- 
cient to  charge  the  offense  in  the  words  of  the  statute.  There  is 
not  that  technical  nicety  required  as  to  form  which  seems  to  have 
been  adopted  and  sanctioned  by  long  practice  in  cases  of  felony 
and  with  respect  to  some  crimes  where  particular  words  must  be 
used,  and  no  other  words,  however  synonymous  they  may  seem, 
can  be  substituted.  But  in  all  cases  the  offense  must  be  set 
forth  with  clearness,  and  all  necessary  certainty  to  apprise  the 
accused  of  the  crime  with  which  he  stands  charged." 

In  the  case  of  U.  S.  v.  Simmons,  96  U.  S.  362,  it  was  said  by  this 
court,  speaking  by  Mr.  Justice  Harlan,  that  "  when  an  offense  is 
plainly  statutory,  it  is,  '  as  a  general  rule,  sufficient  in  the  indict- 
ment to  charge  the  defendant  with  acts  coming  within  the  statutory 
description  in  the  substantial  words  of  the  statute,  without  any 
further  expansion  of  the  matter ; '  but  to  this"  rule  there  is  the 
qualification,  fundamental  in  the  law  of  criminal  procedure,  that 
the  accused  must  be  apprised  in  the  indictment  with  reasonable 
certainty  of  the  nature  of  the  accusation  against  him,  to  the  end 
that  he  may  prepare  his  defense  and  plead  the  judgment  as  a  bar 
to  any  subsequent  prosecution  against  him." 

Soin  the  case  of  V.  S.  v.  Carll,  105  U.  S.  611,  it  was  said  by 
Mr.  Justice  Geat,  speaking  for  the  court,  that  "  in  an  indictment 
upon  a  statute  it  is  not  sufficient  to  set  forth  the  offense  in  the 
words  of  the  statute,  unless  those  words  of  themselves  fully,  di- 
rectly, and  expressly,  without  any  uncertainty  or  ambiguity,  set 
forth  all  the  elements  necessary  to  constitute  the  offense  intended 
to  be  punished  ;  and  the  fact  that  the  statute  in  question,  read  in 
the  light  of  the  common  law  and  of  other  statutes  in  the  like 
matter,  enables  the  court  to  infer  the  intent  of  the  Legislature, 
does  not  dispense  with  the  necessity  of  alleging  in  the  indictment 
all  the  facts  necessary  to  bring  the  case  within  that  intent." 

In  the  case  of  V.  S.  v.  Pond,  2  Cart.  265,  the  rule  was  thus 
stated  by  Mr.  Justice  Ctjetis  :  "  It  must  be  remembered  that  this 
is  an  indictment  for  a  misdemeanor  created  by  the  statute,  and 
that  in  general  it  is  sufficient  to  describe  such  an  offense  in  the 
words  of  the  statute,     *     *     *     unless  they  embrace  cases  which 


SUPEEME  COUKT,  1883.  §3 


United  States  v.  Britton. 


it  was  not  the  intention  of  the  Legislature  to  include  within  the 
law.  If  they  do,  the  indictment  should  show  that  this  is  not  one 
of  the  cases  thus  excluded." 

Applying  the  rules  thus  laid  down  to  the  counts  of  the  indict- 
ment, we  are  to  consider  whether  they  sufficiently  state  an  of- 
fense under  section  5209  of  the  Eevised  Statutes. 

To  describe  the  offense  charged  in  the  first  thirty -six  counts  of 
the  indictment,  section  5209  requires  the  following  averments : 

(1)  Tliat  the  accused  was  tlie  president  or  other  oificer  of  a  National  bank- 
ing association,  which  was  carrying  on  a  banking  business. 

(3)  That  being  such  president  or  other  oflBcer,  he  made  in  a  book,  report  or 
statement  of  the  association,  describing  it,  a  false  entry,  describing  it. 

(3)  That  such  false  entry  was  made  with  intent  to  injure  or  defraud  the  as- 
sociation, or  to  deceive  any  agent,  describing  him,  appointed  to  examine  the 
affairs  of  the  association. 

(4)  Averments  of  time  and  place. 

An  examination  of  the  counts  under  consideration  shows  that 
they  contain  all  these  averments  pleaded  with  clearness  and  rea- 
sonable certainty.  They  must  therefore  be  held  sufficient,  unless 
some  of  the  objections  made  to  them  by  counsel  for  defendant 
are  well  taken. 

It  is  urged  that  these  counts  are  defective  because  they  do  not 
contain  an  averment  that  the  false  entry  was  made  "in  an 
account  of,  and  in  the  due  course  of,  business  of  the  bank." 
Neither  of  these  averments  is  required  by  the  statute.  It  is  al- 
leged that  the  false  entry  was  made  in  a  book  belonging  to  and  in 
Tise  by  the  association  in  transacting  its  banking  business,  and 
known  and  designated  as  "Profit  and  Loss,  No.  6."  To  hold 
this  insufficient  would  carry  refinement  in  criminal  pleading  to 
an  impracticable  extent.  The  counts  point  out  to  the  defendant 
and  the  court,  with  certainty  and  precision,  the  book  used  by  the 
association  in  which  the  false  entry  was  made,  and  this  is  all  that 
is  necessary  under  the  statute. 

It  is  next  objected  that  the  false  entries  as  set  out  in  the  counts 
do  not  of  themselves  have  any  significance,  and  are  unintelligible 
without  explanation.  This  is  mere  assumption.  Conceding  that 
the  entries  may  be  unintelligible  to  persons  not  skilled  as  account- 
ants, it  does  not  follow  that  they  are  so  to  the  agent  appointed  by 
the  Comptroller,  who,  it  is  alleged,  was  the  person  whom  the  en- 
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tries  were  intended  to  deceive.  But  if  the  entries  needed  expla- 
nation, it  was  perfectly  competent  for  the  pleader  to  explain  them 
by  innuendo.  Rex  v.  Gripe,  1  Ld.  Raym.  256;  Rex  v.  Aylett, 
1  T.  R.  63;  Rex  v.  Taylor,  1  Camp.  iOi ;  Reg.  v.  Virrier, 
12  Ad.  &  El.  317;  Mixv.  Woodward,  12  Conn.  262;  Van 
YechtenY.  Hopkins,  5  Johns.  211;  4  Am.  Dec.  339.  This  he 
has  done  by  averring  what  the  entries  purported  to  show,  and 
did  in  substance  indicate  and  declare.  Having  explained  the  en- 
tries, he  avers  them  to  be  false.  To  hold  this  insufficient  would 
bo  to  decide  that  the  making  of  false  entries  in  the  books  of  a 
banking  association,  in  the  usual  method  of  book-keeping,  and 
which  were  intelligible  to  all  accountants,  could  not  be  punished 
under  the  statute  because  not  intelligible  to  persons  generally,  or 
to  persons  not  skilled  in  book-keeping. 

It  is  next  objected  that  the  counts  under  consideration  are  argu- 
mentative and  repugnant,  because  they  do  not  allege  that  interest 
was  due  to  the  association  from  the  individuals  named  in  the 
alleged  false  entries.  This  objection  is  not  well  founded.  Whether 
interest  was  due  or  not  is  quite  immaterial.  The  charge  is  that  a 
false  entry  was  made  on  the  books  of  tho  association  which  pur- 
ported that  a  certain  sum  was,  on  a  day  named,  received  from  a 
person  named,  on  account  of  interest  then  and  there  due  from 
him  to  the  association ;  that  the  said  sum  was  not  then  and  there 
received  on  account  of  interest  due,  and  was  not  received  on  any 
account  from  any  sources  whatever.  The  falsity  of  the  entry  does 
not  consist  in  the  fact  that  there  was  no  interest  due  from  the  per- 
son named,  but  in  the  fact  that  money,  which  the  entries  declared 
had  been  received  from  him  on  account  of  interest  duo,  had  not 
been  received  from  him  on  that  or  any  other  account.  It  was 
therefore  entirely  unnecessary  to  aver  that  no  such  interest  was  due, 
and_  the  want  of  such  averment  does  not  render  'the  counts  argu- 
mentative or  repugnant. 

It  is  further  objected  to  these  counts  that  a  false  entry  to  the 
credit  of  profit  and  loss  alone,  could  not  deceive  a  bank  examiner, 
and  therefore  that  the  counts  are  repugnant.  This  is  also  mere 
assumption.  But  if  the  false  entry  is  calculated  to  deceive,  the 
making  of  it  in  the  books  of  the  association,  with  intent  to  deceive, 
is  all  that  is  necessary  to  bring  the  act  within  the  meaning  of  the 
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statute.  It  13  perfectly  apparent  that  any  false  entry  in  any  ac- 
count book  of  a  bank  used  in  transacting  its  banking  business  is 
calculated  to  deceive.  The  fact  that  its  falsity  may  be  exposed  by 
an  examination  of  other  books  of  account,  does  not  render  it  any 
the  less  a  false  entry  made  with  intent  to  deceive.  The  circum- 
stance that  the  attempt  to  deceive  by  making  a  false  entry  was  not 
an  adroit  and  skillful  one,  does  not  relieve  the  act  of  its  criminal 
character. 

It  is  further  contended  that  the  counts  under  consideration  are 
insuiScient,  because  it  is  not  alleged  that  at  the  time  the  false  en- 
tries were  made,  an  agent  had  been  appointed  to  examine  the  affairs 
of  the  association.  This  objection  is  based  on  the  theory  that  the 
statute  was  designed  to  punish  only  those  officers  of  a  banking 
association  who  made  false  entries  in  its  books  '^ith  intent  to  de- 
ceive examiners  appointed  before  the  false  entries  were  made. 
We  do  not  think  the  statute  will  bear  this  construction. 

The  appointment  of  agents  to  examine  the  affairs  of  National 
banking  associations  is  provided'  for  by  section  5240  of  the  Re- 
vised Statutes,  which  declares : 

"  The  Comptroller  of  the  Currency,  with  the  approval  of  the  Secretary  of 
the  Treasury,  shall,  aa  often  as  shall  be  deemed  necessary  or  proper,  appoint  a 
Buitable  person  or  persons  to  make  an  examination  of  the  affairs  of  every  bank- 
ing association,  who  shall  have  power  to  make  a  thorough  examination  into 
all  the  affairs  of  the  association." 

It  appears  from  this  section  that  the  appointment  of  these  agents 
is  not  permanent,  but  occasional  and  temporary,  and  that  the  ap- 
pointments are  made  as  often  as  shall  be  deemed  necessary  and 
proper.  It  is  therefore  apparent  that  the  statute  which  punishes 
false  entries,  made  with  intent  to  deceive  such  agents,  refers  to 
any  entries  made  with  that  intent,  whether  before  or  after  the 
appointment  of  the  agent. 

There  is  nothing  impossible  in  the  averment  that  false  entries 
have  been  made  with  intent  to  deceive  an  agent  to  be  appointed 
after  they  are  made.  The  agents  are  often  purposely  appointed 
without  notice  to  fhe  association.  The  fact  that  the  Comptroller 
of  the  Currency  has  information  that  the  officers  of  an  association 
are  making  false  entries  in  its  books  may  be  the  occasion  for  appoint- 
ing an  agent  to  examine  its  affairs.     To  hold  that  the  officers  of 
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the  association  woiild  only  be  punishable  for  false  entries  made 
after  an  agent  had  been  appointed,  would  rob  the  law  of  a  large 
part  of  its  salutary  eflEect.  Its  purpose  is  clear  to  punish  all  false 
entries  in  the  books  of  the  bank,  no  matter  when  made,  if  made  with 
intent  to  defraud  the  association  or  deceive  the  examiner.  We 
think  that  in  respect  to  the  point  under  consideration  the  indict- 
ment is  sufficient. 

"We  are  of  opinion  that  none  of  the  objections  raised  to  the 
first  thirty-five  counts  are  well  taken.  They  are  refined  and  un- 
substantial, and  not  sustained  by  the  rules  of  criminal  pleading  in 
cases  of  misdemeanor,  or  by  the  fair  construction  of  the  statute 
on  which  the  indictment  is  based.  These  counts  embody  the 
language  of  the  statute ;  they  charge  every  element  of  the  offense 
created  by  the  statute  with  sufficient  certainty,  and  give  the  de- 
fendant clear  notice  of  the  charge  he  is  called  on  to  defend.  They 
are  therefore  sufficient.  TJ.  S.  v.  CooJc,  17  "Wall.  168,  and  cases 
already  cited. 

The  thirty-sixth  count  differs  from  the  first  thirty-five  in 
charging  the  intent  with  which  the  offense  was  committed.  The 
intent  is  charged  to  be  "  to  injure  and  defraud  the  said  associa- 
tion, and  certain  persons  to  the  grand  jurors  imknown."  This 
follows  the  language  of  the  statute. 

Clearly  it  is  possible  to  injure  and  defraud  the  association  or  its 
stockholders  or  other  persons  by  false  entries  in  its  account  of 
profit  and  loss.  The  charge  is  not  repugnant  or  impossible.  We 
are  of  opinion  therefore  that  the  first  thirty-six  counts  of  the 
indictment,  being  those  which  charge  false  entries  in  the  books 
of  the  association,  sufficiently  state  an  offense  under  section  5209. 
It  follows  that  count  one  hundred  and  seventeen,  which  is  in  all 
respects  similar  to  count  one,  and  count  one  hundred  and  eighteen, 
which  is  in  all  respects  similar  to  count  sixty-six,  are  good  and 
sufficient. 

We  shall  next  consider  count  numbered  seventy-seven  and  the 
similar  counts.  That  portion  of  the  section  pn  which  they  are 
based  makes  it  an  offense  for  the  president  or  other  officer  of  a 
banking  association  to  embezzle,  abstract  or  willfully  misapply 
the  moneys  of  the  association  with  intent  to  injure  or  defraud 
the  association,  or  any  company  or  person. 


SUPEEME  COURT,  1883.  87 

United  States  v.  Britton. 

The  seventy-seventh  count  of  the  indictment  charged  that  the 
defendant  being  president  of  the  association,  paid  to  a  certain  per- 
son unknown  the  sum  of  $2,400  of  the  moneys  of  the  association 
in  the  purchase  of  forty  shares  of  its  capital  stock,  which  stock, 
so  purchased,  was  held  by  the  defendant  in  trust  for  the  use  of 
the  association,  and  the  same  was  not  purchased  to  prevent  loss  on 
any  debt  theretofore  contracted  with  the  association  in  good  f aithj 
and  that  so  the  defendant  did  willfully  misapply  the  moneys  of 
the  association  with  intent  to  injure  and  defraud  the  association 
and  certain  persons  to  the  grand  jurors  unknown.  The  question 
is  propounded  to  us  whether  this  count  sufficiently  describes  an 
offense  under  section  5209  of  the  Revised  Statutes.  The  piir- 
chase  of  its  own  stock  by  the  association,  except  to  secure  a  debt 
due  it,  is  forbidden  by  law.  Is  a  purchase  for  the  use  of  a  bank- 
ing association  of  its  own  stock  by  its  president,  when  not  neces- 
sary to  secure  a  debt  due  the  association,  a  willful  misapplication 
of  its  funds,  punishable  by  section  5209  ?  We  think  the  willful 
misapplication,  made  an  offense  by  this  statute,  means  a  misappli- 
cation for  the  use,  benefit  or  gain  of  the  party  charged,  or  of 
some  company  or  person  other  than  the  association.  Therefore, 
to  constitute  the  offense  of  willful  misapplication,  there  must  be 
a  conversion  to  his  own  use  or  the  use  of  some  one  else  of  the 
moneys  and  funds  of  the  association  by  the  party  charged.  Tliis 
essential  element  of  the  offense  is  not  averred  in  the  counts  under 
consideration,  but  is  negatived  by  the  averment  that  the  shares 
purchased  by  the  defendant  were  held  by  him  in  trust  for  the  use 
of  the  association,  and  there  is  no  averment  of  a  conversion  by 
the  defendant  to  his  own  use  or  the  use  of  any  other  person  of 
the  funds  used  in  the  purchase  of  the  shares.  The  counts  there- 
fore charge  maladministration  of  the  affairs  of  the  bank,  rather 
than  criminal  misapplication  of  its  funds. 

If  we  hold  these  counts  to  be  good,  then  every  official  act  of 
any  officer,  clerk  or  agent  of  'a  banking  association,  by  which 
its  funds  are  applied  in  a  way  not  authorized  by  law,  would  be 
punishable  under  section  5209. 

For  instance,  section  5200  of  the  Eevised  Statutes  declares  that 
"  the  total  habilities  to  any  association  of  any  person  *  *  * 
for  money  borrowed     *     *    *     shall  at  no  time  exceed  one-tenth 
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part  of  the  capital  stock  of  the  association  actually  i:)aid  in."  Sec- 
tion 5201  provides  that  no  association  shall  make  any  loan  or  dis- 
count on  the  security  of  the  shares  of  its  own  capital  stock,  un- 
less such  security  shall  be  necessary  to  prevent  loss  on  a  previously 
contracted  debt.  If  the  counts  under  consideration  are  sustained, 
then  every  president,  director,  cashier,  teller,  clerk  or  agent  of  a 
banking  association,  who  Ijas  any  part  in  lending  the  money  of 
the  association  contrary  to  the  provisions  of  these  sections,  is 
guilty  of  a  criminal  misapplication  of  its  funds.  So,  by  section 
5137  of  the  Revised  Statutes,  the  purposes  for  which  a  banking 
association  may  purchase  and  hold  real  estate  are  limited,  and 
specifically  pointed  oat.  If  the  directors  of  a  banking  association 
should  authorize  the  purchase  of  a  piece  of  real  estate  for  its  use, 
but  not  for  purposes  authorized  by  the  statute,  even  though  with 
intent  to  injure  some  corporate  body  or  natural  person,  it  could 
hardly  be  claimed  that  the  directors  who  made  the  order,  and  the 
other  officers  or  agents  of  the  association  who,  with  a  like  intent, 
had  any  hand  in  making  the  purchase  or  in  paying  out  the  money 
of  the  bank  therefor,  would  be  liable  to  indictment  and  imprison- 
ment under  section  5209. 

The  act  charged  by  the  counts  under  consideration  are  pre- 
cisely of  the  same  character  as  those  just  mentioned.  They  are 
acts  of  maladministration  of  the  affairs  of  the  association  by  its 
officers.  The  penalty  for  such  acts  is  prescribed  by  section  5239, 
which  declares : 

"If  the  directors  o£  any  National  banking  association  shall  knowingly  vio- 
late, or  knowingly  permit  any  of  the  officers,  agents  or  servants  of  the  associa- 
tion to  violate  any  of  the  provisions  of  this  title  ("  National  Banks"),  all  the 
rio;hts,  privileges  and  franchises  of  the  association  shall  be  hereby  forfeited. 
*  *  *  And  in  case  of  such  violation,  every  director  who  participated  in  or 
assented  to  the  same  shall  be  held  liable  in  his  personal  and  individual  capacity 
for  all  damages  which  the  association,  its  shareholders,  or  any  other  person 
shall  have  sustained  in  consequence  of  such  violation." 

We  are  therefore  of  opinion  that  the  willful  misapplication  of 
the  moneys  and  funds  of  the  banking  association,  which  is  made 
an  offense  by  section  5209,  means  something  different  from  the 
acts  of  official  maladministration  referred  to  in  section  5239,  and 
it  must  be  a  willful  misapplication  for  the  use  or  benefit  of  the 
party  charged,  or  of  some  person  or  company  other  than  the  as- 
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eociation,  with  intent  to  injure  and  defraud  the  association  or 
some  other  body  corporate,  or  some  natural  person. 

As  the  counts  under  consideration,  namely,  count  seventy-seven, 
and  the  similar  counts  down  to  and  including  count  ninety-six,  do 
not  show  that  the  willful  misapplication  therein  alleged  was  made 
by  the  defendant  for  his  own  use,  beneiit  or  advantage,  but  for 
the  use  of  the  association,  we  are  of  tlie  opinion  that  they  do  not 
allege  an  offense  under  section  5209,  and  are  therefore  insufficient 
and  bad.  The  counts  are  in  our  opinion,  bad  also  fOr  repugnancy- 
They  aver  that  the  defendant  purchased  the  shares  of  the  associa- 
tion and  held  them  in  trust  for  the  association.  This  charge, 
without  further  averments,  is  clearly  repuguant.  It  is  true  that  it  is 
possible  for  an  officer  of  a  banking  association,  with  intent  to  de- 
fraud it,  to  misappropriate  its  funds  in  the  purchase  for  its  use  of 
its  own  stock.  But  the  count  which  avers  such  an  act  should 
also  make  other  averments  to  show  that  the  application  was  not 
merely  a  use  of  the  money  for  the  benefit  of  the  association  for- 
bidden by  law,  but  a  criminal  misapplication,  by  which  it  was 
possible  that  the  association  could  be  defrauded. 

For  the  reasons  assigned,  the  counts  next  following,  mimbered 
from  ninety-seven  to  one  hundred  and  sixteen,  inclusive,  which 
are  similar  to  count  seventy -seven,  except  that  they  severally  fail 
to  aver  that  the  act  therein  charged  was  done  with  intent  to  in- 
jui-e  and  defraud,  must  be  held  to  be  insufficient.  The  counts 
last  mentioned,  as  well  as  the  counts  numbered  from  fifty-six  to 
seventy-six,  inclusive,  are  bad  for  the  further  reason  that  they 
fail  to  aver  any  intent  to  injure  and  defraud  mentioned  in  section 
5209.  The  intent  to  injure  and  defraud  is  an  essential  ingredient 
to  every  offense  specified  in  the  section,  and  the  failure  to  aver  the 
intent  is  a  fatal  defect  in  the  counts  in  which  it  occurs. 

We  shall  next  consider  count  numbered  thirty-seven,  and  the 
counts  which  are  similar  to  it.  These  counts  simply  charge  that  the 
defendant  being  president  of  the  association,  willfully  misapplied 
its  moneys  and  funds  by  buying  therewith  certain  shares  of  its 
stock,  with  intent  to  injure  and  defraud  the  associatitjn  and  certain 
persons  to  the  grand  jurors  unknown. 

The  words  "  willfully  misapplied  "  are,  so  far  as  we  know,  new 
in  statutes  creating  offenses,  and  they  are  not  used  in  describing 
Vol.  Ill— 13 
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any  offense  at  common  law.  They  have  no  settled  technical 
meaning  like  the  word  "  embezzle,"  as  used  in  the  statutes,  of 
the  words  "  steal,  take  and  carry  away,"  as  used  at  common  law. 
They  do  not  therefore  of  themselves  fully  and  clearly  set  forth 
every  element  of  the  offense  charged.  It  would  not  be  sufficient 
simply  to  aver  that  the  defendant  "willfully  misapplied"  the 
funds  of  the  association.  This  is  well  settled  by  the  authorities 
we  have  already  cited.  There  must  be  averments  to  show  how 
the  application  was  made  and  tliat  it  was  an  unlawful  one.  These 
averments  the  pleader  has  in  these  counts  attempted  to  make  by 
charging  that  the  defendant  paid  out  the  funds  of  the  association 
in  the  purchase  of  its  own  stock.  But  this  is  not  necessarily  an 
unlawful  use  of  the  funds  of  the  association.  It  is  not  every 
purchase  of  its  own  shares  by  an  association  that  is  forbidden. 
The  very  section  (5201)  and  sentence  of  the  statute  which  de- 
clares that  no  banking  association  shall  bo  a  purchaser  of  its  own 
shares,  contains  the  exception  "unless  such  purchase  shall  be 
necessary  to  prevent  loss  upon  a  debt  previously  contracted  in 
good  faith."  This  exception  should  have  been  negatived  in  these 
counts.  The  rule  of  pleading  as  laid  down  by  Mr.  Chitty,  is  that 
"when  a  statute  contains  provisos  and  exceptions  in  distinct 
clauses  it  is  not  necessary  to  state  in  the  indictment  that  the  de- 
fendant does  not  come  within  the  exceptions  or  to  negative  the 
provisos  it  contains.  On  the  contrary,  if  the  exceptions  them- 
selves are  stated  in  the  enacting  clause  it  will  be  necessary  to 
negative  them  in  order  that  the  description  of  the  crime  may  in 
all  respects  qorrespond  with  the  statute."  1  Chit.  Crim.  Law, 
*283,  *284:. 

Thus  where  a  statute  declared  that  if  one  on  the  Sabbath  day 
"  shall  exercise  any  secular  labor,  business  or  employment,  except 
such  only  as  works  of  necessity  and  charity,  he  shall  be  punished," 
etc.,  a  negative  of  the  exception  was  held  indispensable.  /State 
V.  Barker,  18  Vt.  195.  See  also  Com.  v.  Maxwell,  2  Pick. 
139 ;  1  East,  167 ;  Spieres  v.  Parker,  1  T.  E.  141 ;  Gill  v. 
Scrivens,  1  id.  27 ;  1  Bish.  Crim.  Proc,  §  636. 

The  failure  of  the  counts  under  consideration  to  aver  that  the 
purchase  of  the  shares  of  the  association  was  not  necesstoy  to 
prevent  loss  upon  a  debt  previously  contracted  in  good  faith  is  a 
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fatal  defect.  These  counts  merely  charge  that  the  defendant 
willfully  misapplied  the  fimds  of  the  association,  and  then  aver  a 
use  of  the  funds,  which,  from  all  that  appears  to  the  contrary, 
was  a  perfectly  lawful  application  of  them.  The  result  is  that  no 
offense  is  described  in  the  counts  numbered  from  thirty-seven  to 
fifty-six,  inclusive,  and  that  they  are  therefore  insufficient  and 
bad.  It  also  follows  that  counts  numbered  from  fifty-seven  to 
seventy-six,  inclusive,  which  are  similar  to  the  series  just  men- 
tioned, except  that  they  contain  no  charge  of  intent  to  injure 
and  defraud,  are  also  bad. 

What  we  have  said  disposes  of  all  the  questions  propounded 
to  us  which  it  is  necessary  that  we  should  answer.  We  answer 
the  first,  second,  seventh  and  ninth  questions  in  the  affirmative, 
and  the  fifth,  sixth  and  eighth  questions  in  the  negative.  From 
these  answers  it  appears  that  all  the  counts  from  the  thirty-seventh 
to  the  one  hundred  and  eighteenth  inclusive,  are  insufficient  and 
bad.  We  therefore  decline- to  answer  the  third  and  fourth  ques- 
tions, which  relate  to  the  same  counts.  TJ.  S.  v.  Buzzo,  18  Wall. 
125. 


United  States  v.  Cuetis. 

(107  U.  S.  671.) 
Criminal  law  —  indictment  — false  affidavit  —  oath  —  notary. 

Before  the  passage  of  the  act  of  February  36,  1881,  notaries  public  in  the 
several  States  had  no  authority  to  administer  to  officers  of  National  banking 
associations  the  oath  required  by  section  5311,  Revised  Statutes,  and  an  indict- 
ment against  an  officer  of  a  National  bank  under  section  5393  for  a  will- 
fully false  declaration  or  statement  in  a  report  made  under  section  5311,  so 
verified,  would  not  lie. 

ON   a   certificate  of  division  in  opinion  between  the  judges 
of  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

Asst.  Atty.-Oen.  Maury,  for  United  States. 

Chester  E.  Krum,  for  Curtis. 
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Haelan,  J.  This  case  comes  before  us  on  a  certificate  of  di- 
vision as  to  certain  questions  of  law  arising  in  a  criminal  prosecu- 
tion against  Edward  P.  Curtis,  based  upon  sections  5211  and  5392 
of  the  Eevised  Statutes  of  the  United  States.  The  first  of  those 
sections  provides  that  every  National  banking  association  "shall 
make  to  the  Comptroller  of  the  Currency  not  less  than  five  reports 
during  each  year,  according  to  the  foMn  which  may  be  prescribed 
by  him,  verified  by  the  oath  or  aflirmjition  of  the  president,  or 
cashier  of  such  association,  and  attested  by  the  signatures  of  at 
least  three  of  the  directors.  Each  such  report  shall  exhibit  in 
detail,  and  under  appropriate  heads,  the  resources  and  liabilities 
of  the  association  at  the  close  of  business  on  any  past  day  by  him 
specified ;  and  shall  be  transmitted  to  the  Comptroller.-  within 
five  days  after  the  receipt  of  a  request  or  requisition  therefor 
from  him,  and  in  the  same  form  in  which  it  is  made  to  the 
Comptroller  shall  be  published  in  a  newspaper  where  such  asso- 
ciation is  established,"  etc. 

Section  5392  provides  that  "  every  person  who,  having  taken 
an  oath  before  a  competent  tribunal,  ofiicer,  or  person,  in  any  case 
in  which  a  law  of  the  United  States  authorizes  an  oath  to  be  ad- 
ministered, that  he  will  testify,  declare,  depose,  or  certify  truly, 
or  that  any  written  testimony,  declaration,  deposition,  or  certifi- 
cate by  him  subscribed  is  true,  willfully  and  contrary  to  such 
oath  states  or  subscribes  any  material  matter  which  he  does  not 
believe  to  be  true,  is  guilty  of  perjury,  and  shall  be  punished  by 
a  fine  of  not  more  than  $2,000,  and  by  imprisonment  at  hard  labor 
not  more  than  five  years  ;  and  shall,  moreover,  thereafter  be  in- 
capable of  giving  testimony  in  any  coni't  of  the  United  States 
until  such  time  as  the  judgment  against  him  is  reversed." 

The  willfully  false  declarations  or  statements  which  the  de- 
fendant is  charged  to  have  made  are  contained  in  several  written 
reports  transmitted  to  the  Comptroller  of  Currency  by  the  Na- 
tional Bank  of  the  State  of  Missouri,  in  St.  Louis,  in  pursuance 
of  section  5211,  and  to  the  truth  of  which  declarations  or  state- 
ments, Curtis,  as  cashier  of  that  bank,  made  oath  before  a  notary 
public  within  and  for  the  county  of  St.  Louis,  in  that  State. 
These  declarations  or  statements  relate  to  the  condition  of  the 
bank  as  to  loans,  discounts,  checks,  cash  items,  overdrafts,  indi- 
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vidnal  deposits  subject  to  checks,  surplus  fund,  currency  on  de- 
posit, and  money  drte  from  that  association  to  other  National 
banks.  The  indictment  contains  five  counts,  which,  as  respects 
any  matter  now  to  be  determined,  do  not  substantially  differ,  ex- 
cept as  to  the  several  dates  when  the  alleged  oaths  were  taken. 
Those  dates  were  July  18  and  October  10,  1876,  and  January  15, 
January  26,  and  April  5,  1877. 

The  controlling  question  is  as  to  the  authority  of  the  notary  to 
administer  the  oaths,  upon  the  falsity  of  which  the  indictment  is 
laid. 

It  is  fundamental  in  the  law  of  criminal  procedure  that  an 
oath  before  one  who  has  no  legal  authority  to  administer  oaths  of 
a  public  nature,  or  before  one  who,  although  authorized  to  ad- 
minister some  kind  of  oaths,  but  not  the  one  which  is  brought  in 
question,  cannot  amount  to  perjury  at  common  law,  or  subject 
the  party  taking  it  to  presecution  for  the  statutory  offense  of 
willfully  false  swearing.  1  Hawk.  F.  C,  book  1,  chap.  69,  321, 
§  4,  p.  430  (Bth  Ed.  by  Cur  wood) ;  Roscoe  Grim  Ev.  {7th  Am. 
Ed.)  817;  2  Whart.  Crim.  Law,  §  1256  ;  2  Archb.  Grim.  Pr.  & 
PI.  (8th  Ed.)  1722.  If  therefore  Gurtis,  at  the  time  the  several 
oaths  alleged  to  be  false  were  taken,  was  not  authorized  by  the 
laws  of  the  United  States  to  take  them  before  a  notary  public,  he 
cannot  be  proceeded  against  under  section  5392.  The  statute,  in 
conformity  with  an  established  rule  of  criminal  law,  expressly 
declares  that  the  oath  must  be  taken  before  some  "  competent 
tribunal,  ofiieer,  or  person."  This  does  not  necessarily  mean 
that  the  tribunal  by  which  the  oath  is  administered  shall  have 
been  created  by  the  government  which  required  it  to  be  taken, 
nor  that  the  ofhcer  who  administers  it  shall  be  an  officer  of  that 
government.  But  the  statute  does  mean  that  the  oath  must  be 
permitted  or  required,  by  at  least  the  laws  of  the  United  States, 
and  be  administered  by  some  tribunal,  officer,  or  person  author- 
ized by  such  laws  to  administer  oaths  in  respect  of  the  particular 
matters  to  which  it  relates.  So  that  the  underlying  question  is 
whether  the  notary  public,  whose  commission  is  from  the  State, 
was,  at  the  respective  dates  of  the  oaths  taken  by  Curtis,  author- 
ized by  the  laws  of  the  United  States  to  administer  such  oaths. 

This  question  we  are  constrained  to  answer  in  the  negative. 
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We  are  not  aware  of  aay  act  of  Congress  which  gave  such  au- 
thority to  notaries  public  in  the  different  States  at  the  several 
•dates  given  in  the  indictment.  The  assistant  attorney-general 
insists  that  such  authority  may  be  found  in  section  1778  of  the 
Revised  Statutes,  which  declares : 

"  In  all  oases  in  wbiob,  under  the  laws  of  tlie  United  States,  oaths  or  ac- 
knowledgments may  now  be  taken  or  made*  before  any  justice  of  the  peace 
of  any  State  or  Territory,  or  in  the  District  of  Columbia,  they  may  also  be 
taken  or  made  by  or  before  any  notary  public  duly  appointed  in  any  State, 
district,  or  territory,  or  any  of  the  commissioners  of  the  Circuit  Courts,  and, 
when  certified  under  the  hand  and  official  seal  of  such  notary  or  commissioner, 
shall  "have  the  same  force  and  effect  as  if  taken  or  made  by  or  before  such 
justice  of  the  peace." 

The  authority  of  the  notary  to  administer  these  oaths  to  Curtis 
cannot  be  derived  from  that  section  unless,  at  the  dates  in  question 
they  could,  under  the  laws  of  the  United  States,  have  been  taken 
before  justices  of  the  peace  in  Missouri.  But  the  latter  officers 
had  no  such  authority  by  any  Federal  statute  to  which  our  atten- 
tion has  been  called,  or  which  we  are  able  to  find.  Section  1778, 
so  far  as  notaries  public  are  concerned,  embodies  the  substance  of 
similar  provisions  in  the  acts  of  September  16,  1850  (9  Stat.  458), 
July  29,  1854  (10  Stat.  315,  §  1),  and  June  22,  1874  (18 
Stat.  186,  §  20).  But  nothing  in  these  acts,  even  if  they  re- 
mained in  force  after  the  adoption  of  the  Revised  Statutes,  sup- 
ports the  authority  exercised  by  the  notary  public  who  adminis- 
tered these  oaths  to  defendant. 

Counsel  for  the  United  States  further  insists  that  a  proper  con- 
struction of  section  1778  will  authorize  a  notary  public  in  any  State 
to  administer  oaths  to  officers  of  National  banking  associations  when 
making  reports  to  the  Comptroller  of  the  Currency,  if  justices  of 
the  peace  may  lawfully  do  so  in  this  district.  But  in  our  judg- 
ment no  such  interpretation  of  that  provision  is  admissible. 
What  Congress  intended  by  that  section  was  to  give  notaries  pub- 
lic in  their  respective  States  the  same  authority  in  the  adminis- 
tration of  oaths  as  are  given  under  the  laws  of  the  United  States 
to  justices  of  the  peace  in  the  same  States,  and  to  notaries  public 
in  this  district  the  same  authority  in  administering  oaths  which, 
under  the  laws  of  the  United  States,  might  be  exercised  by  jus- 
tices of  the  peace  in  this  district.     We  have  seen  however  that 
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justices  of  the  peace  in  the  several  States  had  not  been  given 
such  authority  by  any  provision  in  the  Revised  Statutes,  or  by 
any  act  of  Congress  prior  to  their  adoption.  ISTor  can  any  support 
for  the  indictment  be  derived  from  the  act  of  August  15,  1876 
(19  Stat.  206),  which  declares  "  that  notaries  public  of  the  several 
States,  Territories,  and  the  District  of  Colatnbia  be,  and  they  are 
hereby  authorized  to  take  depositions,  and  do  all  other  acts  in  re- 
lation to  taking  testimony  to  be  used  in  the  courts  of  the  United 
States,  take  acknowledgments  and  affidavits  in  the  same  manner 
and  with  the  same  effect  as  commissioners  of  the  United  States 
Circuit  Courts  may  now  lawfully  take  or  do." 

The  power  of  commissioners  of  the  Circuit  Courts  did  not,  at 
the  passage  of  that  act,  extend  to  the  taking  of  oaths  to  reports 
by  officers  of  National  banks.  They  could  take  affidavits  when 
required  or  allowed  in  any  civil  cause  in  a  Circuit  or  District 
Court;  S.  S.,  §  945;  act  of  February  20,  1812  (2  Stat.  679, 
§1);  act  of  March  1,  1817  (3  Stat.  350);  or  administer  oaths 
where,  in  the  same  State,  under  the  laws  of  the  United  States, 
oaths  in  like  cases  could  be  administered  by  justices  of  the  peace; 
JR.  S.  §  1778  ;  or  they  could  take  evidence,  affidavits  and  proof 
of  debts  in  proceedings  in  bankruptcy;  R.  S.,  §§  5003,  5076; 
acts  of  March  2,  1867  (14  Stat.  527),  July  27,  1868  (15  Stat. 
228,  §  3),  and  June  25,  1874  (18  Stat.  186,  §  20).  But  the  au- 
thority of  commissioners  did  not  extend  to  such  oaths  as  were 
administered  to  Curtis. 

Our  attention  is  called  by  counsel  for  the  government  to  United 
States  V.  Bailey,  9  Pet.  238.  That  case,  it  is  claimed,  furnishes 
ample  ground  for  an  implication  that  the  notary  public  who  ad- 
ministered the  oath  in  this  case  was  fully  empowered  to  do  so. 
We  do  not  so  interpret  that  decision.  That  was  an  indictment 
for  false  swearing.  It  was  based  upon  an  act  of  Congress  which 
provided  that  if  any  person  shall  swear  or  affirm  falsely  touching 
the  expenditure  of  public  money,  or  in  support  of  any  claim 
against  the  United  States,  he  should,  upon  conviction,  suffer  as 
for  willful,  corrupt  perjury.  The  alleged  false  oath  was  admin- 
istered before  a  justice  of  the  peace  for  the  Commonwealth  of 
Kentucky.  It  was  admitted  that  there  was  no  ,  statute  of  the 
United  States  expressly  empowering  a  justice  of  the  peace  to  ad- 
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minister  tlie  oath  taken  by  Btiiley.  But  the  authority  of  that 
ofiBcer  was  sustained  upon  the  ground  that  the  Secretary  of  the 
Treasury  had  previously,  and  as  incident  to  his  duty  and  authority 
under  an  act  of  Congress,  estabhshed  a  regulation  permitting 
affidavits  in  support  of  claims  against  the  United  States  to  be 
made  before  justices  of  the  peace.  Except  for  that  regulation  the 
court,  it  is  manifest,  would  not  have^sustained  the  indictment  in 
Bailey's  Case. 

The  conclusion,  therefore,  is  not  to  be  avoided,  and  it  will  ac- 
cordingly be  certified  to  the  court  below,  that  the  alleged  false 
oaths  of  the  defendant  were  not  taken  before  an  officer,  compe- 
tent at  the  time  under  the  laws  of  the  United  States,  to  administer 
them.  The  absence  of  such  authority  in  notaries  public  seems  to 
have  been  recognized  by  Congress  when  it  passed  the  act  of  Feb- 
ruary 26,  1881  (21  Stat.  352),  declaring  "  that  the  oath  or  affirma- 
tion required  by  section  5211  of  the  Revised  Statutes,  verifying 
the  returns  made  by  National  banks  to  the  Comptroller  of  the 
Currency,  when  taken  before  a  notary  public  properly  authorized 
and  commissioned  by  the  State  in  which  such  notary  resides  and 
the  bank  is  located,  or  any  other  officer  having  an  official  seal, 
authorized  in  such  State  to  administer  oaths,  shall  be  a  sufficient 
verification,  as  contemplated  by  said  section  5211 :  provided,  that 
the  officer  administering  the  oath  is  not  an  officer  of  the  bank." 

What  has  been  said  renders  it  unnecessary  to  consider  any  other 
question  of  law  certified  by  the  judges  of  the  Circuit  Court. 
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(107  U.  S.  676.) 

ledge  of  hank's  own  shares  as  security  —  estoppel. 

Where  a  National  bank  made  a  loan  upon  the  pledge  of  its  own  shares  and 
afterward  sold  the  shares  to  obtain  payment  of  the  loan  which  exceeded  the 
amount  realized  from  the  shares,  held,  that  the  owner  of  the  shares  could 
not,  on  the  ground  that  the  statute  forbids  a  National  bank  to  take  its 
own  shares  as  security,  recover  from  the  bank  the  amount  realized  upon  the 
sale  of  the  shares.  ■ 
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IN  error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio.  The  plaintiffs  are  administrators 
of  the  estate  of  Daniel  McMillaa,  deceased,  and  the  defendant 
is  the  First  National  Bank  of  Xenia,  Ohio,  a  corporation  formed 
under  the  National  Bank  Act  of  the  United  States.  The  action 
is  brought  to  recover  the  sum  of  $4,200  with  interest;  the  com- 
plaint alleging  that  in  October,  1876,  the  bank  was  in  possession 
of  thirty  shares  of  its  capital  stock  belonging  to  the  deceased; 
that  it  then  unlawfully  converted  them  to  its  own  use  and  sold 
them,  receiving  therefor  the  sum  mentioned,  which  it  refuses  to 
account  for  or  deliver  to  the  plaintiffs,  although  a  demand  for 
it  has  been  made. 

The  bank,  in  answer  to  the  complaint,  avers  that  in  April,  1876, 
the  deceased  was  owing  to  it  a  debt  previously  contracted,  greater  in 
amount  than  the  value  of  the  sliares  of  capital  stock  ;  that  it  being 
necessary  to  secure  the  bank  from  loss,  he  delivered  to  it  certificates 
of  the  shares  with  other  property,  as  collateral  security  for  the  debt; 
that  in  October,  1876,  the  debt  being  unsatisfied  and  overdue, 
the  bank  sold  the  shares  at  their  full  market  value  and  applied 
the  proceeds  as  a  credit  upon  it ;  and  that  after  such  apphcation 
a  large  amount  remained  due  to  the  bank,  which  is  still  unpaid. 

The  evidence  produce^;!  at  the  trial  tended  to  show  that  the 
shares  of  stock  were  delivered  by  the  deceased  to  the  bank  as 
collateral  security  for  mono}'  loaned  to  him  at  the  time  and  con- 
tinued to  be  thus  held  until  they  were  sold. 

The  court  charged  the  jury  that  if  they  founa  from  the  evi- 
dence that  the  bank  stock  was  delivered  by  the  deceased  to  the  bank 
as  a  pledge  or  collateral  security  for  a  loan  of  money  made  by 
him  at  the  time,  the  plaintiffs  were  entitled  to  recover  the  amount 
of  the  proceeds,  with  interest  from  the  time  of  sale ;  as  the  de- 
fendant was  prohibited  by  the  Currency  Act  from  thus  receiving 
its  own  stock. 

To  this  charge  the  defendant  excepted.  The  plaintiffs  recovered 
a  verdict,  and  to  review  the  judgment  entered  thereon  the  case 
was  brought  to  this  court  on  writ  of  error. 

Field,  J.  Section    5201  of  the  Revised  Statutes  declares  that 

' '  No  association  sliall  make  any  loan  or  discount  on  the  security  of  the  shares  of 
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its  own  capital  stock,  nor  be  the  purchaser  or  holder  of  any  such;sliares,  unless 
such  security  or  purchase  shall  be  necessary  to  prevent  loss  upon  a  debt  pre- 
viously contracted  in  good  faith,  and  stocji  so  purchased  or  acquired  shall,  within 
six  months  from  the  time  of  the  purchase,  be  sold  or  disposed  of  at  public  or 
private  sale,  or  in  default  thereof  a  receiver  maybe  appointed  to  close  up 
the  business  of  the  association." 

While  this  section  in  terms  prohibits  a  banking  association 
from  making  a  loan  upon  the  security  of  shares  of  its  own  stock, 
it  imposes  no  penalty,  either  upon  the  hank  or  borrower,  if  a  loan 
upon  such  security  be  made.  If  therefore  the  prohibition  can  be 
urged  against  the  validity  of  the  transaction  by  any  one  except 
the  government,  it  can  only  be  done  before  the  contract  is  exe- 
cuted, while  the  security  is  still  subsisting  in  the  hands  of  the 
bank..  It  can  then,  if  at  all,  be  invoked  to  restrain  or  defeat  the 
enforcement  of  the  security.  When  the  contract  has  been 
executed,  the  security  sold,  and  the  proceeds  applied  to  the  pay- 
ment of  the  debt,  the  courts  will  not  interfere  with  the  matter. 
Both  bank  and  borrower  are  in  such  case  equally  the  subjects  of 
legal  censure,  and  they  will  be  left  by  the  courts  where  they  have 
placed  themselves. 

There  is  another  view  of  this  case.  The  deceased  aiTthorized 
the  bank  in  a  certain  contingency,  to  sell  his  shares.  Supposing 
it  was  unlawful  for  the  bank  to  take  those  shares  as  security  for  a 
loan,  it  was  not  unlawful  to  authorize  the  bank  to  sell  them  when 
the  contingency  occurred.  The  shares  being  sold  pursuant  to  the 
authority,  the  proceeds  would  be  in  the  bank  as  his  property. 
The  administrators,  indeed,  affirm  the  validity  of  that  sale  by 
suing  for  the  proceeds.  As  against  the  deceased  however  the 
money  loaned  was  an  offset  to  the  proceeds.  In  either  view  the 
administrators  cannot  recover. 

The  judgment  of  the  court  therefore  must  be  reversed  and  the 
cause  remanded  for  a  new  trial ;  and  it  is  so  ordered. 


SUPEEME  COURT,  1883. 


United  States  v.  Britton. 


United  States  v.  Beitton. 

(108  U.  S.  193.) 

Criminal  law  —  insolvent  officer  procuring  discount  of  Ms  own  note  —  allowing 
debtor  to  withdraw  his  funds  —  willful  misapplication  of  funds. 

Where  an  insolvent  officer  of  a  National  bank  submits  Ills  own  note,  with  an 
insolvent  indorser  as  security,  to  the  board  of  directors  for  discount,  and 
they,  knowing  the  facts,  order  it  to  be  discounted,  the  use  by  the  oificer  of 
the  proceeds  of  the  discount  for  his  own  purposes  will  not  be  a  willful  mis- 
application of  the  funds  of  the  bank  under  section  5809  U.  S.  Revised  Statutes. 

A  count  that  charges  that  defendant,  the  president  of  a  banking  association, 
failed  to  apply  certain  funds  standing  to  the  credit  of  a  debtor  of  such  as- 
sociation to  the  payment  of  his  indebtedness,  and  permitted  such  debtor  to 
withdraw  his  funds  from  the  association  and  transfer  them  to  another  bank, 
does  not  charge  a  criminal  misapplication  by  defendant  of  the  moneys  and 
funds  of  the  association. 

OlSr  a  certificate ,  of  division  in  opinion  between  the  judges  of 
the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Missouri. 

The  first  count  charged  that  the  defendant,  James  H.  Britton, 
on  March  24, 1877,  within  the  Eastern  District  of  Missouri,  being 
the  president  and  director  of  the  National  Bank  of  the  State  of 
Missouri,  the  same  being  a  National  banking  association  organ- 
ized under  the  act  of  Congress,  "  did  cause  and  procure  to  be  then 
and  there  received  and  discounted  by  said  association  a  certain 
promissory  note,  which  said  note  was  then  and  there  in  the  words 
and  figures  following : 
"  $30,835.  St.  Louis,  March  24,  1877. 

"  Four  months  after  date  I  promise  to  pay  to  the  order  of  Geo.  F.  Britton, 
negotiable  and  payable  at  the  National  Bank  of  the  State  of  Missouri,  in  St. 
Louis,  twenty  thousand  eight  hundred  and  thirty-five  dollars,  for  value  re- 
ceived, without  defalcation  or  discount,  with  interest,  after  maturity,  at  the 
rate  of  ten  per  cent  per  annum.  J.  H.  Bbitton." 

—  that  the  note  was  indorsed  as  follows  :  "  Geo.  E.  Britton  ; " 
that  the  defendant  converted  to  his  own  use  the  proceeds  of  the 
discount  of  said  note,  to-wit,  the  sum  of  $20,251.63;  that  said 
note,  when  so  discounted,  was  not  well  secured  ;  that  said  "  James 
H.  Britton,  and  the  said  payee  and  indorser  of  said  note,  to-wit, 
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one  George  F.  Britton,  were  then  and  there  insolvent,  as  he,  the 
said  James  H.  Britton,  as  president  and  director  as  aforesaid,  then 
and  there  well  knew  ;  "  and  that  said  James  H.  Britton,  by  pro- 
curing said  note  to  be  discounted,  and  by  applying  the  proceeds 
of  said  discount  to  liis  own  use,  willfully  misapplied  the  said  sum 
of  $20,251.63  of  the  money  and  funds  of  said  association,  with  in- 
tent then  and  there  to  defraud  said  association  and  certain  persons 
to  the  grand  jurors  unknown. 

The  second  count  charged  that  on  June  2,  1877,  within  the 
Eastern  District  of  Missouri,  one  George  F.  Britton  was  indebted 
to  said  association  in  the  sum  of  $79,480.23,  as  the  maker  of  five 
promissory  notes  then  unpaid  ;  that  said  indebtedness  of  George 
F.  Britton  was  known  to  James  H.  Britton,  president  and  director 
of  said  association ;  that  on  said  June  2,  1877,  said  notes 
were  not  well  secured  and  said  George  F.  Britton  was  insolvent, 
both  of  which  facta  said  James  H.  Britton  then  well  knew.  Never- 
theless, said  James  H.  Britton,  as  president  and  director  of  said 
association,  did  then  and  there  receive  and  discount  a  note  for 
$800,  dated  June  2,  1877,  due  and  payable  on  August  5,  1877, 
signed  by  the  said  George  F.  Britton  as  maker,  and  indorsed  by 
him,  the  said  James  H.  Britton,  he  being  then  insolvent,  as  he 
then  well  knew  ;  that  said  James  H.  Britton  did  then  and  there 
pay  out  of  the  moneys  and  funds  of  said  association,  as  the  pro- 
ceeds of  said  discount,  to  the  said  George  F.  Britton,  the  sum  of 
$780.45,  contrary  to  the  form  of  the  statute,  etc. 

The  third  count  charged  that  on  May  18,  1877,  within  the 
Eastern  District  of  Missouri,  said  James  H.  Britton  was  president 
and  a  director  of  said  banking  association ;  that  from  April  12, 
1873,  to  May  18, 1877,  one  Alfred  M.  Britton  had  been  continu- 
ously indebted  to  said  association  in  the  sum  of  $37,122.67,  as 
maker  of  a  certain  promissory  note  during  said  period,  owned  and 
held  by  said  association,  and  was  then  indebted  to  said  association 
for  interest  past  due  on  said  note  in  the  further  sura  of  $4,529.01; 
that  said  Alfred  M.  Britton  was  on  said  May  18,  1877,  insolvdit; 
that  on  the  day  and  year  last  named  there  was  in  the  moneys  and 
funds  of  said  association  to  the  credit  of  said  Alfred  M.  Britton 
the  sum  of  $36. 860.45  ;  that  said  James  H.  Britton,  well  knowing 
the  said  indebtedness  of  Alfred  M.  Britton  to  said  association  and 
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his  said  insolvency,  failed  and  neglected  to  cause  to  be  applied  to 
the  said  indebtedness  of  said  Alfred  M.  Britton  the  said  sum  of 
$36,860.45,  so  as  aforesaid  in  the  moneys  and  funds  of  said  associa- 
tion to  the  credit  of  said  Alfred  M.  Britton,  and  did  then  and  there 
willfully  permit  said  Alfred  M.  Britton,  while  so  indebted,  to  trans- 
fer and  assign  said  sum  of  $36,860.45  to  the  credit  of  the  City 
National  Bank  of  Fort  Worth',  Texas.  "  And  so  the  said  James 
H.  Britton  did  willfully  misapply  the  said  sum  of  $36,860.45  of 
the  moneys  of  said  association,  with  intent  to  injure  and  defraud 
said  association  and  certain  persons  to  the  grand  jurors  unknown, 
contrary,"  etc. 

Upon  demurrer  to  the  indictment  the  judges  of  the  Circuit 
Court  were  divided  in  opinion  upon  the  question  whether  the 
several  counts  charged  with  sufficient  certainty  an  ojQEense  under 
section  5209  of  the  Kevised  Statutes.  The  case  comes  to  this 
court  upon  this  certificate  of  division. 

Assistant  Attorney- General  Maury,  for  the  United  States. 

./.  B.  Henderson,  George  H.  Shields  and  Chester  EL.  Krum, 
for  defendants. 

Woods,  J.  It  is  not  alleged  in  the  first  count  that  the  J.  H. 
Britton,  maker  of  the  note  discounted,  was  the  James  H.  Britton 
who  was  president  and  a  director  of  the  association,  and  the  defend- 
ant in  the  indictment,  and  consequently  there  is  no  averment  that 
the  maker  of  the  note  was  insolvent.  Passing  by  this  defect,  and 
assuming  that  the  maker  of  the  note  is  the  defendant  in  this  case, 
the  gravamen  of  the  charge  is  that  defendant,  being  president  and 
a  director  of  the  association,  and  being  insolvent,  procured  to  be 
■discounted  his  own  note,  the  same  not  being  well  secured  ;  the 
payee  and  indorser  thereof  being  also  insolvent,  which  he,  the  de- 
fendant, well  knew.  The  incriminating  facts  are  that  the  note  was 
not  well  secured,  and  that  both  the  maker  and  indorser  were,  to 
the  knowledge  of  the  defendant,  insolvent  when  the  note  was  dis- 
counted. The  question  is  therefore  presented  whether  the  pro- 
curing of  the  discount  of  such  a  note  by  an  officer  of  the  asso- 
ciation is  a  willful  misapplication  of  its  moneys  within  the  mean. 
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ing  of  the  law.     We  are  clearly  of  opinion  that  it  is  not.     It  is 
not  even  necessarily  a  fraud  on  the  association. 

One  branch  of  the  business  of  a  banking  association  is  the  dis- 
counting and  negotiating  of  promissory  notes,  and  this  is  to  be 
done  by  its  board  of  directors  or  duly-authorized  officers  or 
agents.  §  5136,  E.  S.  There  is  no  provision  of  the  statute 
which  forbids  the  discounting  of  a  note  not  well  secured,  or  both 
the  maker  and  indorser  of  whicii  are  insolvent.  It  is  within  the 
discretion  of  the  directors,  or  the  officers  or  agents  lawfully  ap- 
pointed by  them,  to  discount  such  a  note  if  they  see  fit,  and  it 
might,  under  certain  circumstances,  tend  t6  the  advantage  of  the 
association.  This  count  does  not  charge  that  the  note  of  the  de- 
fendant was  discounted  at  his  instance,  without  the  authority  of 
the  board  of  directors.  On  the  contrary,  the  charge  is  that  he 
caused  and  procured  it  to  be  discounted.  This  implies  that  it 
was  done  by  the  directors,  or  other  duly-authorized  officers  or 
agents.  It  is  not  alleged  that  the  discount  was  procured  by  any 
fraudulent  means.  From  all  that  appears,  the  board  of  directors, 
or  the  officer  or  agent  by  whom  the  note  was  discounted,  may, 
upon  knowledge  of  all  the  facts,  in  the  utmost  good  faith  and  for 
the  advantage  of  the  association,  have  decided  to  discount  the 
note.  The  discount  may  have  turned  out  to  be  a  benefit  to  the 
association,  for  there  is  no  averment  that  the  note  was  not  paid  at 
maturity,  or  that  the  association  suffered  any  loss  by  reason  of  its 
discount. 

But  whether  the  discounting  of  the  note  was  an  advantage  to 
the  association  or  not,  and  whether  the  note  was  paid  or  not,  are 
immaterial.  If  an  officer  of  a  banking  association,  being  insol- 
vent, submits  his  own  note,  with  an  insolvent  indorser  as  security, 
to  .the  board  of  directors  for  discount,  and  they,  knowing  the 
facts,  order  it  to  be  discounted,  it  would  approach  the  verge  of 
absurdity  to  say  that  the  use  by  the  officer  of  the  proceeds  of  the 
discount  for  his  own  purposes,  would  be  a  wUlful  misapplication 
of  the  funds  of  the  bank,  and  subject  him  to  a  criminal  prosecu- 
tion. The  count  under  consideration  charges  nothing  more  than 
this  against  the  defendant.  We  are  of  opinion  therefore  that  it 
does  not  charge  an  offense  under  section  5209  of  the  Revised 
Statutes.  ' 
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What  we  have  said  in  reference  to  the  first  count  of  this  indict-  • 
ment  also  apphes  in  all  respects  to  the  second.     We  are  therefore 
of  opinion  that  it  also  does  not  charge  an  offense  under  section 
5209. 

In  respect  to  the  third  count  we  observe  that  the  statute  (sec- 
tion 5130,  clause  7)  places  the  conduct  of  the  business  of  banking 
associations  with  its  board  of  directors,  or  its  duly-authorized 
officers  or  agents.  Section  5145  provides  that  the  affairs  of  each 
banking  association  shall  be  managed  by  not  less  than  five  di- 
rectors, to  be  chosen  by  the  shareholders.  It  is  alleged  in  this 
count  that  the  defendant  was  the  president  and  one  of  the  direct- 
ors of  the  association.  But  he  was  only  one  of  at  least  five  di- 
rectors. The  only  duties  imposed  on  him  as  president  were  to 
certify  payments  on  the  capital  stock  of  the  association  (section 
5140),  to  cause  to  be  kept  in  the  ofiBce  where  the  business  of  the 
association  was  transacted  a  list  of  the  shareholders  (section  5210), 
and  to  verify  by  his  oath  the  general  reports  made  by  the  associa- 
tion to  the  Comptroller  of  the  Currency  (section  5211),  and  the 
reports  of  dividends  declared  (section  5212).  It  is  nowhere 
averred  in  this  count  that  the  defendant  was  the  duly-authorized 
officer  or  agent  of  the  association,  whose  duty  it  was  to  look 
after  the  accounts  of  depositors,  to  apply  the  sums  standing  to 
their  credit  to  the  payment  of  their  obligations  to  the  association, 
or  to  prevent  the  withdrawal  or  transfer  of  their  deposits  while 
they  continued  indebted  to  the  association,  or  that  he  was  even 
charged  with  a  general  superintendence  of  the  affairs  of  the  asso- 
ciation. Until  it  is  shown  that  some  officer  or  agent  of  the  bank 
was  duly  authorized  to  take  charge  of  this  branch  of  the  business 
of  the  association,  the  presumption  is  that  it  was  the  duty  of  the 
board  of  directors  ;  and,  if  such  was  the  fact,  the  defendant  was 
powerless  to  prevent  the  transfer  of  the  deposits  of  Alfred  M. 
Britton  to  the  credit  of  the  City  National  Bank  of  Fort  Worth. 
M  all  events,  it  is  not  charged  that  it  was  his  duty  to  pre- 
vent such  transfer,  and  this  constitutes  a  fatal  defect  in  the  in. 
dictment. 

But  even  if  the  defendant  had  been  charged  with  the  duty  of 
looking  after  the  deposits  of  debtors  of  the  association  and  of 
applying  their  deposits  to  the  payment  of  their  debts,  we  do  not 
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think  that  the  fact  that  he  permitted  Alfred  M.  Britton  while  in- 
debted to  the  association  to  withdraw  and  assign  to  the  City  Na- 
tional Bank  of  Fort  Worth  his  deposit,  would  constitute  a  criminal 
misapplication  by  the  defendant  of  the  funds  of  the  association. 

The  count  charges  neither  application  nor  misapplication  by  the 
defendant  of  the  funds  of  the  association.  It  merely  charges  that 
he  failed  to  apply  certain  funds  standing  to  the  credit  of  Alfred 
M.  Britton  to  the  payment  of  Britton's  debt.  It  charges  that  he 
permitted  Alfred  M.  Britton  to  do  a  perfectly  lawful  act,  namely, 
to  withdraw  his  own  funds  from  the  association  and  transfer  them 
to  another  bank.  This  might  be  an  act  of  maladministration  on 
the  part  of  the  defendant.  It  might  show  neglect  of  official 
duty,  indifference  to  the  interests  of  the  association,  or  breach  of 
trust,  and  subject  the  defendant  to  the  severest  censure  and  to  re- 
moval from  office ;  but  to  call  it  a  criminal  misapplication  by  him 
of  the  moneys  and  funds  of  the  association,  would  be  to  stretch 
the  words  of  this  highly-penal  statute  beyond  all  reasonable 
limits. 

In  our  judgment  the  count  under  consideration,  as  well  as  the 
first  and  second,  is  bad. 

We  therefore  answer  tl:\e  first,  third  and  fourth  questions  sub- 
mitted to  us  by  the  judges  of  the  Circuit  Court  in  the  negative. 


United  States  v.  BEirroN. 

(108  U.  S.  199.) 
Conspiracy  —  procuring  declaration  of  dividend  — common-law  o^enses. 

In  an  indictment  for  conspiracy  under  U,  S.  Revised  Statutes,  section  5440,  the 
charge  of  conspiracy  cannot  be  aided  by  averments  of  acts  doue  by  one  or 
more  of  the  conspirators  in  furtherance  of  the  conspiracy. 

A  conspiracy  entered  into  between  the  directors  of  a  banking  association  to 
misapply  the  moneys  of  the  association  by  procuring  the  declaration  by  the 
association  of  a  dividend  greater  than  the  net  profits,  in  violation  of  section 
.5304of  the  Revised  Statutes.ia  not  a  criminal  offense  against  the  United  States. 

ON  a  certificate  of  division  in  opinion  between  the  judges  of 
the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Missouri. 
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Section  5440  of  the  Revised  Statutes  declares : 

"  If  two  or  more  persons  conspire  *  *  *  to  commit  any  offense  against 
the  United  States,  *  *  »  and  one  or  more  of  such  parties  do  any  act  to 
effect  the  object  of  tlie  conspiracy,  all  the  parties  to  such  conspiracy  shall  be 
liable  to  a  penalty  of  not  less  than  $1,000,  and  to  imprisonment  not  more  than 
two  years," 

Section  5209  of  the  Revised  Statutes  provides  as  follows : 

"Every  president,  director,  cashier,  teller,  clerk,  or  agent  of  any"  banking 
"association  who  embezzles,  abstracts  or  willfully  misapplies  any  of  the 
moneys,  funds  or  credits  of  the  association,  *  *  *  or  who  makes  any  false 
entry  in  any  book,  report  or  statement  of  the  association,  with  intent  in  either 
case  to  injure  or  defraud  the  association,  or  any  company,  body  politic  or  cor- 
porate, or  any  individual  person,  or  to  deceive  any  oiBcer  of  the  association, 
or  any  agent  appointed  to  examine  the  affairs  of  such  association,  ^  *  i' 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  imprisoned  not  less 
than  five  years  nor  more  than  ten.'' 

The  defendants  were  indicted  nnder  section  5440  of  the  Re- 
vised Statutes.  The  indictment  contained  two  counts.  The  first 
count  charged,  in  substance,  as  follows :  That  Britton  was  the 
president  and  a  director  of  the  National  Bank  of  the  State  of  Mis- 
souri, in  St.  Louis,  a  National  banking  association  organized  under 
the  act  of  Congress,  and  that  Bates  was  vice-president  and 
a  director  of  tlie  same  association ;  that  Britton  and  Bates,  while 
president  and  vice-president  respectively,  and  directors  of  said  as 
sociation,  did  conspire  with  each  other  to  willfully  misapply  a 
large  sum  of  money  belonging  to  and  the  property  of  said  associa- 
tion, to-wit:  the  sum  of  $87,500,  by  means  of  procuring  to  be 
made  on  June  30,  1876,  by  the  said  association,  a  dividend  of 
three  and  one-half  per  centum  on  the  capital  stock  of  the  associa- 
tion, which  said  dividend  was  to  be  greater,  in  the  sum  of  $87,500, 
than  the  net  profits  of  said  association  on  hand  after  deducting 
from  said  net  profits  the  amount  of  the  losses  and  bad  debts  of 
the  association  existing  on  said  30th  day  of  June. 

The  acts  done  to  effect  the  object  of  the  conspiracy  were,  in 
substance,  alleged  as  follows:  That  Britton  falsely  represented  to 
one  "Walsh,  who  on  June  30,  1876,  was  also  a  director  of  the  as- 
sociation, that  the  net  profits  of  the  association  were  on  that  day 
sufiicient  in  amount  to  warrant  and  permit  the  declaration  of  said 
dividend,  and  did  thereby  induce  the  said  Walsh  to  assent  to  the 
declaration  of  said  dividend,  and  to  join  on  said  June  30th,  as 
Vol.  Ill— 14. 
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such  director,  with  Britton  and  Bates,  directors  as  aforesaid,  in 
the  declaration  of  said  dividend,  they,  the  said  Britton,  Bates  and 
Walsh,  constituting  a  majority  in  number  of  the  directors  of  said 
association ;  that  to  effect  the  object  of  said  conspiracy,  Britton 
did  further,  upon  the  said  June  30th,  canse  and  procure  to  be 
made  by  one  Edward  P.  Curtis,  in  the  record  of  the  proceeditigs 
of  the  board  of  directors  of  said  assoidation,  the  following  entry  : 
''  St.  Louis,  June,  30, 1876.  Present,  Messrs.  Britton  and  Walsh ; 
Mr.  Bates  assenting  on  the  29th.  Ordered,  that  a  division  of  three 
and  one-half  per  cent  be  declared  payable  on  the  tenth  proximo, 
and  that  the  transfer  books  be  closed  till  that  date.  Attest,  Ed- 
ward P.  Curtis,  cashier ;  "  that  afterward,  on  July  8,  1876,  in 
.  further  pursuance  of  and  to  effect  the  object  of  said  conspiracy,, 
the  said  Britton  and  Bates  did  each  receive  from  said  association, 
and  convert  to  his  own  use,  a  large  sum  of  money  —  the  said  Brit- 
ton the  sum  of  $5,397,  and  the  said  Bates  the  sura  of  $4,112. 

The  second  count  was  similar  to  the  first,  except  that  after 
averring  that  said  dividend  so  to  be  declared  on  said  June  30, 
1876,  was  known  to  be  false  and  fraudulent,  it  was  added  that 
there  was  on  said  June  30,  1876,  due  and  owing  to  said  associa- 
tion certain  debts,  specifying  them,  amounting  in  the  aggregate  to 
the  sum  of  $797,214.29  ;  that  upon  such  debts  there  was  owing 
to  the  association,  then  past  due  and  unpaid,  interest  for  a  period 
of  six  months ;  that  said  debts  were  "  not  well  secured  and  in 
process  of  collection,"  and  their  aggregate  amount  was  largely  in 
excess  of  the  net  profits  and  purported  net  profits  of  said  asso- 
ciation then  on  hand,  as  said  Britton  and  Bates  then  well  knew  ; 
and  that  said  debts  were  bad  debts  within  the  meaning  of  section 
5204  of  the  Revised  Statutes,  as  said  Britton  and  Bates  then  well 
knew. 

The  defendants  demurred  to  the  indictment.  Upon  the  hear- 
ing of  the  demurrer,  the  judges  of  the  Circuit  Court  were 
divided  in  opinion  upon  the  following  questions : 

(1.)  Whether  under  section  5209  of  the  Revised  Statutes  of  the  United 
States,  it  was  necessary  to  aver  that  the  alleged  conspiracy  was  entered  into 
with  intent  to  injure  and  defraud  ;  and  whether  the  several  counts  in  this  in- 
dictment not  containing  the  said  allegations  are  good  and  sufficient  in  law. 

(2.)  Whether  it  was  necessary  in  this  indictment,  in  addition  to  the  allega- 
tions charging  the  conspiracy  to  willfully  misapply  certain  funds  and  property 
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of  the  association,  by  means  of  procuring  to  be  made  by  the  board  of  directors 
a  dividend,  aa  alleged  in  the  indictment,  to  further  allege  that  said  dividend 
was  in  pursuance  of  said  conspiracy  declared  and  made  ;  and,  if  so,  whether 
the  same  is  suflBciently  charged  therein,  and  whether  it  is  also  necessary  to  al- 
lege that  said  dividend  was  fraudulent  when  declared,  and  also  when  paid. 

(3.)  Whether,  under  section  5309  of  the  Revised  Statutes  of  the  United 
States,  it  was  necessary  in  this  indictment  to  charge  that  the  funds  alleged  to 
have  been  misapplied  had  been  previously  intrusted  to  the  possession  of  the 
defendants. 

(4.)  Whether  the  indictment  in  this  case  alleges  with  sufficient  certainty  that 
the  bank  had  no  net  profits  out  of  which  to  declare  and  pay  the  divideud  al- 
leged to  have  been  fraudulent. 

(5.)  Whether  the  said  defendants,  as  directors  of  the  said  banking  associa- 
tion, are  liable  to  the  penalties  provided  by  the  said  section  5309,  upon  proof 
that  they,  as  such  directors,  willfully  voted  for  the  declaration  of  a  dividend, 
knowing  that  there  were  no  net  profits  out  of  which  to  pay  the  same  ;  and,  if 
liable,  must  the  indictment  charge  that  such  divideud  was  ordered  or  voted 
for  with  intent  thereby  to  defraud  the  association  or  other  persons. 

Assistant  Attorney- General  Maxiry,  for  the  United  States. 

S.  T.  Olover,  J.  B.  Shepley,  and  Chester  H.  Kr^im,  for  Britton 
and  Bates. 

Woods,  J.  The  offense  charged  in  the  counts  of  this  indict- 
ment is  a  conspiracy.  This  offense  does  not  consist  of  both  the 
I  conspiracy  and  the  acts  done  to  effect  the  object  of  the  conspiracy, 
but  of  the  conspiracy  alone,.  The  provision  of  the  statute  that 
there  must  be  an  act  done  to  effect  the  object  of  the  conspiracy, 
merely  affords  a  Locus  pcenitentioe,  so  that  before  the  act  done 
either  one  or  all  of  the  parties  may  abandon  their  design,  and 
thus  avoid  the  penalty  prescribed  by  the  statute.  It  follows  as  a 
rule  of  criminal  pleading  that  in  an  indictment  for  conspiracy  under 
section  5440,  the  conspiracy  must  be  sufficiently  charged,  and  that 
it  cannot  be  aided  by  the  averments  of  acts  done  by  one  or  more 
of  the  conspirators  in  furtherance  of  the  object  of  the  conspiracy. 
Reg.  V.  King,  7  Q.  B.  782 ;  Com.  v.  Shedd,  7  Gush.  514. 

The  charge  against  the  defendants  is  a  conspiracy  to  willfully 
misapply  the  funds  of  the  association.  It  is  alleged  in  the  counts 
of  this  indictment  that  they,  being  directors,  with  intent  to  de- 
fraud the  association,  did  conspire  to  willfully  misapply  its  moneys 
and  funds  by  procuring  to  be  declared  by  the  association  a  divi- 
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dend  of  it8  net  protits,  when  there  were  no  aet  profits  snificient 
in  amount  to  pay  it. 

Such  a  dividend  is  forbidden  by  section  5204  of  the  Revised 
Statutes,  which  declares  as  follows  : 

"No  association,  or  any  member  thereof,  shall,  during  the  time  it  shall  con- 
tinue its.  banking  operations,  withdraw  or  permit  to  be  withdrawn,  either  in  the 
form  of  dividends  or  otherwise,  any  portion  of  its  capital.  If  losses  have  at 
any  time  been  sustained  equal  to  or  exceeding  its  undivided  profits  then  on  hand 
no  dividend  shall  be  made,  and  no  dividend  shall  ever  be  made  by  any  asso- 
ciation while  it  continues  its  banking  operations,  to  an  amount  greater  than 
its  net  profits  then  on  hand,  deducting  therefrom  its  losses  and  bad  debts.  All 
debts  due  to  any  association  on  which  interest  is  past  due  and  unpaid  for  a 
period  of  six  months,  unless  the  same  are  well  secured  and  in  process  of  col- 
lection, shall  be  considered  bad  debts  within  the  meaning  of  this  section." 

We  are  therefore  to  inquire  whether  the  conspiracy  entered 
into  by  him  and  between  the  defendants  to  misapply  the  moneys 
of  the  association  by  procuring  the  declaration  by  the  association 
of  a  dividend  greater  than  the  net  protits  of  the  association  is  a 
criminal  offense  against  the  United  States.  There  are  no  com. 
mon-law  oflfenses  against  the  United  States  ( TJ.  S.  v.  Hudson,  7 
Cranch,  32;  U.  S.  v.  Coolidge,  1  Wheat.  415),  and  section  5204 
does  not  of  itself  create  any  offense  against  the  United  States. 
But  it  is  contended  on  behalf  of  the  United  States  that  the  pro- 
curing of  a  dividend  to  be  declared  by  the  association  when  there 
are  no  net  profits  to  pay  it  is  a  willful  misapplication  of  the 
moneys  and  funds  of  the  association,  which  is  made  an  offense 
by  section  5209  of  the  Revised  Statutes,  and  that  a  conspiracy  to 
commit  this  offense  is  made  punishable  by  section  5440.  We 
think  this  construction  of  the  statute  is  unwarranted,  and  that  the 
indictment  is  based  on  a  misconception  of  its  provisions. 

The  indictment  having  charged  a  conspiracy  between  the  de- 
fendants to  misapply  the  moneys  of  the  association,  proceeds  to 
aver  by  what  means  the  misapplication  was  to  be  eflected,  namely, 
by  procuring  to  be  declared  by  the  association  a  dividend  when 
there  were  no  net  profits  to  pay  it.  If  procuring  the  declaring 
of  such  a  dividend  by  the  association  is  not  a  willful  misapplica- 
tion of  its  funds  by  these  defendants,  then  the  indictment  charges 
no  offense.  The  declaring  of  a  dividend  by  the  association  when 
there  were  no  net  profits  to  pay  it  is,  in  our  judgment,  not  a 
criminal  misapplication  of  its  funds.     It  is  an  act  done  by  an 
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officer  of  the  association  in  his  official  and  not  in  his  individual 
capacity.  It  is  therefore  an  act  of  maladministration  and  nothing 
more,  which,  while  it  may  subject  the  association  to  a  forfeiture 
of  its  charter,  and  the  directors  to  a  personal  liability  for  damages 
suffered  in  consequence  thereof  by  the  association  or  its  share- 
holders, does  not  render  them  liable  to  a  criminal  prosecution. 
The  act  belongs  to  the  same  class  as  the  purchase  by  a  banking 
association  of  its  own  shares  when  not  necessary  to  prevent  a 
loss  oil  a  debt  due  it,  which,  in  case  No.  406,  just  decided,*  we 
held  not  to  be  a  criminal  misapplication  of  the  funds  of  the  asso- 
ciation. If  therefore  the  indictment  had  charged  that  the  de- 
fendants had  misapplied  the  funds  of  the  association  by  them- 
selves declaring  a  dividend,  when  there  were  no  uet  profits  to 
pay  it,  it  would  not  have  charged  a  criminal  act,  much  less  when 
it  merely  charges  that  they  conspired  to  procure  the  association 
to  declare  a  dividend  under  like  circumstances.  So  that  it  appears 
on  the  face  of  the  indictment  that  the  conspiracy  charged  was  not 
a  conspiracy  to  commit  an  offense  against  the  United  States. 

We  therefore  answer  the  first  branch  of  the  fifth  question  pro- 
pounded to  us  by  the  judges  of  the  Circuit  Court  in  the  negative. 

Our  opinion  is  that  under  this  indictment  the  defendants  are 
not  "  liable  to  the  penalties  provided  by  section  5209,  upon  proof 
that  they,  as  such  directors,  willfully  voted  for  the  declaration  of 
a  dividend,  knowing  there  were  no  net  profits  out  of  which  to 
pay  the  same,"  because  this  is  not  the  offense  with  which  they 
are  charged  in  the  indictment.  And  as  they  are  charged  with  a 
conspiracy  to  do  an  act  which  is  not  an  offense,  we  are  of  opinion 
that  no  penalties  could  be  infiicted  on  them  under  the  indict- 
ment. 

As  the  answer  we  have  given  to  this  question  is  fatal  to  the 
indictment,  it  is  not  necessary  for  us  to  answer  the  other  ques- 
tions sent  to  us  by  the  judges  of  the  Circuit  Court. 

As  to  what  are  "  net  profits,"  seelAm.St.   Eep.  343,  note  ;  119  TJ.  S.  296;  16  Ch.  Div. 
*  United  States  v.  Brittou,  ante,  76. 
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MooEBS  V.  Citizens'  National  Bank  of  Piqua,  Ohio.* 

V 

(111  V.  S.  136,) 

Collateral  security  — fraudulent  certificate  of  stock  in  National  bank  —  action 

against  bank. 

A.  lent  money  to  B.  for  his  own  use  on  B's.  false  representation  that  he  owned 
and  had  transferred  to  A.  a  certificate  of  stock  to  an  equal  amount  in  a  Na- 
tional bank  of  which  B.  was  cashier,  and  received  from  him  such  a  certificate, 
written  by  him  in  one  of  the  printed  forms  which  the  president  had  signed  and 
left  with  him  to  be  used  if  needed  in  the  president's  absence,  certifying  that 
A.  was  the  owner  of  that  amount  of  stock,  "  transferable  only  on  the  books 
of  the  bank  on  the  surrender  of  this  certificate,"  according  to  its  by  laws.  B. 
did  not  deliver  any  certificate  to  the  bank,  or  make  any  transfer  to  A.  upon 
its  books.  He  never  repaid  the  loan  and  was  insolvent.  The  bank  did  not 
ratify  or  receive  any  benefit  from  the  transaction.  Held,  that  A.  could  not 
maintain  an  action  against  the  bank  to  recover  the  value  of  the  certificate. 
Held,  also,  that  the  action  could  not  be  maintained  by  mere  evidence  of  one 
or  two  other  similar  instances  of  issues  of  stock  by  B.  without  the  surrender 
of  any  certificate,  and  that  shares  once  owned  by  B.  and  pledged  by  him  to 
other  persons  before  the  issue  of  the  certificate  to  A.,  were  afterward  trans- 
ferred to  the  president,  with  the  approval  of  the  directors,  to  secure  a  debt 
due  from  B.  to  the  bank. 


I 


N  error  to  the  Gireint  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

^.  W.  Kittredge  and  J.   W.  Warrington,  for  plaintiff  in  error. 
Wm.  M.  Ramsey  and  E.  M.  Johnston,  for  defendant  in   error. 

Gray,  J.  This  is  an  action  against  a  National  bank  to  recover 
..the  value  of  a  certiiicate  of  stock  therein,  which  the  bank  had  re- 
fused to  recognize  as  valid.  The  amended  petition  and  other 
pleadings  are  stated  in  the  report  of  the  case  at  a  former  stage, 
at  which  this  court,  for  an  erroneous  ruling  of  the  Circuit  Court 
on  a  question  of  the  statute  of  limitations,  reversed  a  judgment 
for  the  defendant,  and  ordered  a  new  trial.  104  U.  S.  625.  A 
recital  of  the  pleadings  is  unnecessary  to  the  understanding  of  the 
case  as  now  presented.     The  undisputed  facts,  as  appearing  by 

-  Affirming  15  Fed.  Hep'r,  141. 
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the  admissions  in  the  petition,  by  the  evidence  introduced  by  the 
plaintiff  before  the  jury  at  the  new  trial,  and  by  the  defendant's 
admission  at  that  trial,  were  as  follows  : 

The  defendant  was  organized  in  1864,  under  the  act  of  Con- 
gress of  June  3, 1864  (chap.  106),  the  tweKth  section  of  which  pro- 
vides that  the  capital  stock  shall  be  "  transferable  on  the  books  of 
the  association  in  such  manner  as  may  be  prescribed  by  the  by- 
laws or  articles  of  association."  13  St.  99,  102.  The  defendant's 
by-laws  relating  to  transfers  of  stock  were  as  follows : 

"  Sec.  15.  The  stock  of  this  bank  shall  be  assignable  only  on  the  books  of 
the  bank,  subject  to  the  restrictions  and  provisions  of  the  act,  and  a  transfei- 
book  shall  be  kept,  in  which  all  assignments  and  transfers  of  stock  shall  be 
made.  No  transfer  of  the  stock  of  this  association  shall  be  made,  without  the 
consent  of  the  board  of  directors,  by  any  stockholder  who  shall  be  liable  to  the 
association,  either  as  principal  debtor  or  otherwise  ;  and  certificates  of  stock 
shall  contain  upon  them  notice  of  this  provision.  Transfers  of  stock  shall  not 
be  suspended  preparatory  to  a  declaration  of  dividends  ;  and,  except  in  cases 
of  agreement  to  the  contrary,  expressed  in  the  assignment,  dividends  shall  be 
paid  to  the  stockholder  in  whose  name  the  stock  shall  stand  on  the  day  on 
which  the  dividends  are  declared. 

"  Sec.  16.  Certificates  of  stock  signed  by  the  president  and  cashier  may  be 
issued  to  stockholders,  and  the  certificate  shall  state  upon  the  face  thereof 
that  the  stock  is  transferable  only  upon  the  books  of  the  bank  ;  and  when  stock 
is  transferred,  the  certificates  thereof  shall  be  returned  to  the  bank  and  can- 
celed, and  new  certificates  issued." 

The  defendant's  capital  stock  was  one  thoi^sand  shares  of  $100 
each,  the  whole  of  which  was  in  fact,  and  was  alleged  in  the  petition 
to  have  been  taken  and  paid  for,  and  certificates  therefor  issued  to 
the  stockholders,  at  the  time  of  its  organization  in  1864.  The  presi- 
dent and  cashier  of  the  bank  were  charged  witli  the  keeping  of  its 
transfer-books  and  the  issuing  of  certiiicates  of  stock,  and  the 
books  of  the  bank  were  always  open  to  the  inspection  of  the  direct- 
ors. On  July  15,  1867^  G.  Volney  Dorsey  was  president  and 
Robert  B.  Moores  was  cashier  of  the  bank,  and  said  Moores,  who 
had  previously  owned  two  hundred  and  seventy-five  shares  of  the 
stock,  appeared  on  the  books  of  the  bank  to  be  still  the  owner 
thereof.  He  and  John  B.  0.  Moores,  tlie  plaintiff's  husband,  were 
sons  of  William  B.  Moores.  On  that  day,  the  plaintiff  agreed  to 
lend  $9,100  of  her  own  money  to  Robert  and  William  for  use  in 
their  private  business ;  they  agreed  to  give  her,  as  security  for  its 
.repayment,  a  certificate  of  ninety-one  shares,  which  Robert  repre- 
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sented  to  her  that  he  owned,  and  also  the  contract  of  guaranty, 
hereinafter  set  forth ;  and  Robert  sent  to  the  plaintiff's  husband,, 
as  her  agent,  the  following  letter  and  certificate : 

"Citizens'  National  Bank  of  Piqda,) 
"PiqXiA.O.,  Julyl5,1867.  J 
"John:  Herewith  I  hand  you  the  stock  transferred  to  Carrie.  I  don't 
know  what  day  I  will  be  down,  and  you  can  keep  the  contract  '.here,  and  I 
will  sign  it  the  first  time  I  am  down.  I  will  have  to  take  a  receipt  for  the 
stock  from  father,  to  file  with  my  papers,  to  show  where  the  stock  is  gone  to. 
All  well ;  may  be  down  any  day. 

"  Trs,  R.  B.  Moores." 

"The  Citizens'  National  Bank  of  Piqua, 
"  No.  56.  State  of  Ohio.  *  91  Shares. 

"This  is  to  certify  that  Mrs.  Carrie  A.  Moores  is  entitled  to  ninety-one 
shares  of  one  hundred  dollars  each  of  the  capital  stock  of  the  Citizens'  Na- 
tional Bank  of  Piqua,  transferable  only  on  the  books  of  the  bank,  in  person 
or  by  attorney,  on  the  surrender  of  this  certificate. 

"  Piqua,  O.,  July  15,  1867.  [Seal.] 

"Rob'tB.  Moorbs,  Oashier.  G.  Volney  Dorset,  President." 

This  certificate  was  in  the  usual  form  of  printed  certificates 
used  by  the  bank,  and  bore  the  genuine  seal  of  the  corporation, 
and  the  genuine  signatures  of  the  president  and  cashier ;  and  the 
whole  certificate,  except  the  printed  part  and  the  president's  sig- 
nature, was  in  the  cashier's  handwriting,  filled  up  by  him  in  one 
of  two  or  three  blanks  signed  by  the  president  and  left  with  him 
to  be  used  if  needed  in  the  president's  absence. 

Upon  receiving  the  letter  and  certificate,  the  plaintiff  paid  the 
money  to  Robert  B.  Moores;  and  on  July  18th  he  and  William 
signed  and  sent  to  her  the  following  contract : 

"For  value  received,  namely,  the  sum  of  ninety-one  hundred  dollars,  Kob. 
ert  B.  Moores  has  assigned  and  transferred  to  Caroline  A.  Moores  ninety-one 
shares  of  stock  of  the  Citizens'  National  Bank,  of  Piqua,  Ohio. 

"  Now  it  is  agreed  that  the  said  Caroline  A.  Moores  shall,  upon  demand  by 
Robert  B..  Moores,  or  his  assigns,  reassign  to  said  R.  B.  Moores  the  said  stock 
for  the  same  amount.  And  it  is  also  agreed  that  whenever  the  said  Caroline 
A.  Moores  shall  require  it,  the  said  Robert  B.  Moores  shall  purchase  said 
stock  at  the  amount  aforesaid,  and  pay  the  same  to  her  in  cash.  And  in  the 
meantime  it  is  agreed,  and  the  said  Robert  B.  Moores  and  William  B.  Moores 
do  hereby  guaranty  and  assure  to  said  Caroline  A.  Moores  an  annual  dividend 
upon  said  stock  of  not  less  than  ten  per  cent,  upon  the  par  value  of  said  stock, 
namely,  ninety-one  hundred  dollars,  which  guaranty  shall  be  performed  and 
fulfilled  at  the  end  of  each  year  herefrom,  or  at  tlie  time  of  each  dividend  de- 
clared, if  such  dividend  shall  be  declared  oftener  than  once  a  year,  and  all 
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deficiencies  in  said  dividends  shall  be  made  good  at  the  time  of  such  repur- 
chase or  transfer  to  R.  B.  Moores. 

"  In  witness  whereof,  the  said  Caroline  A.  Moores  and  J.  B.  C.  Moores,  her 
husband,  and  Robert  B.  Moores  and  William  B.  Moores,  hereunto  set  their 
hands  on  this  15th  iay  of  July,  1867. 

"  Caroline  A.  Moores. 

"J.  B.  C.  Moores. 

"RoBT.  B.  Moores. 

"  W.  B.  Moores." 

Robert  B.  Moores  surrendered  no  certificate  to  the  bank,  and 
made  no  transfer  to  the  plaintiS  on  its  books.  The  plaintiff  had 
no  other  knowledge  of  the  rule  requiring  the  surrender  of  an  old 
certificate  of  stock  before  the  issue  of  a  new  one,  or  of  any  fraud 
on  the  part  of  Robert,  than  was  obtained  by  her  reading  and  pos- 
session of  the  certificate.  The  value  of  the  stock  of  the  bank  at 
that  time  was  ninety  per  cent  of  its  par  value.  Robei-t  B.  Moores 
was  insolvent,  and  the  money  sent  to  him  by  the  plaintiff  was 
never  repaid. 

The  plaintiff  put  in  evidence  two  letters  to  her  husband  from 
Dorsey,  the  president  of  the  bank, — one  dated  June  25,  1872, 
stating  that  the  writer  had  just  learned  that  he  held  a  certificate 
of  stock  purporting  to  be  issued  by  the  bank,  and  asking  for  its 
number,  date  and  amount ;  and  the  other  dated  July  5, 1872,  the 
body  of  which  was  as  follows : 

"  There  is  no  such  certificate  as  mentioned  in  yours  of  June  37th  on  our 
books.  No.  56  is  marked  on  the  stub  in  our  certificate  book  '  destroyed '  in 
R.  B.  Moores'  handwriting.  Your  wife's  name  was  never  entered  among  our 
stockholders,  and  the  certificate  is  a  fraud.  We  never  heard  of  this  certificate 
until  you  mentioned  it  to  Dr.  Parker,  who  first  informed  me  of  it." 

Robert  B.  Moores  and  Dorsey,  being  called  as  witnesses  for  the 
defendant,  testified  that  it  had  no  interest  in  the  transaction  of 
July  15,  1867.  Moores  testified  that  at  that  date  he  had  pledged 
to  Jason  Evans  and  other  persons  all  the  stock  he  had  previously 
owned,  and  did  not  own  any  stock;  and  that  he  issued  the  certifi- 
cate to  the  plaintiff  without  any  authority  from  the  bank,  or  any 
knowledge  of  the  other  officers.  Dorsey  testified  that  he  had 
no  knowledge  of  the  issue  of  the  certificate  until  June  25,  1872, 
and  that  the  bank  never  paid  any  dividends  upon  it ;  and  he  pro- 
duced the  certificate  book  of  the  bank,  which  showed  the  stub 
of  a  certificate,  in  its  regular  order,  corresponding  in  number 
Vol.  Ill— 16. 
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with  that  produced  by  the  plaintiff,  and  having   the  word  "  de- 
stroyed "  upon  it  in  the  handwriting  of  Robert  B.  Moores. 

The  plaintiff  offered  in  evidence,  and  the  court  declined  to 
admit  the  record  of  a  meeting  of  the  board  of  directors  of  the 
bank,  on  August  9,  1869,  containing  the  following  entry : 

■'  On  motion,  the  following  resolution  was  adopted  and  ordered  to  be  placed 
upon  the  minutes:  Whereas,  Robert  B.  Moores,  who  was  the  owner  of  275 
shares  of  the  capital  stocls  of  this  bank, — evidenced  by  certificate  No.  forty- 
seven  (47)  for  fifty  shares,  dated 'May  2,  1807;  certificate  No  forty-eight  (48) 
for  fifty  shares,  dated  May  3,  1867;  certificate  No.  forty-nine  (49)  for  sixty-five 
shares,  dated  May  2, 1867 ;  certificate  No.  fifty-three  (53)  for  seventy  shares,  dated 
June  11,  1867;  and  certificate  No.  fifty-four  (54)  for  forty  shares,  dated  June 
11,  1867,  —  became  indebted  to  this  bank  in  the  sum  of  thirty-seven  thousand 
two  hundred  and  forty-seven  29-100  dollars,  (|37,347.39),  and  did,  on  the  six- 
teenth day  of  January,  1868,  transfer  one  hundred  and  eighty-five  shares  of 
said  stock,  and  on  the  fifteenth  day  of  May,  1869,  did  transfer  ten  shares  of 
said  stock,  on  the  books  of  this  bank,  to  G.  Volney  Dorsey,  in  consideration 
that  said  Q.  Volney  Dorsey  pay  to  this  bank  the  sum  of  nineteen  thousand 
five  hundred  dollars  of  said  indebtedness;  and  whereas,  Jason  Evans,  who  be- 
came the  holder  of  seventy  shares  of  said  stock,  issued  as  aforesaid,  and  trans- 
ferred to  him  by  the  said  R.  B.  Moores  on  the  books  of  this  bank,  September 
4,  1867,  as  per  certificate  No.  59,  did,  on  the  twentieth  day  of  February,  1869, 
transfer  to  G.  Volney  Dorsey,  on  the  books  of  this  bank,  by  his  power  of  at- 
torney, all  his  right,  title,  and  interest  in  the  same;  therefore  said  transfers, 
as  hereinbefore  stated,  are  approved  and  aflirmed  by  the  directors  of  this 
bank." 

The  plaintiff  also  offered  evidence  that  there  were  one  or  two 
other  instances  in  which  stock  was  issued  by  the  cashier  without 
any  certificate  being  surrendered.  But  as  she  offered  no  evidence, 
other  than  the  directors'  record  of  August  9,  1869,  that  the  other 
officers  of  the  bank  had  any  knowledge  at  the  time  of  such  transac- 
tions, or  subsequently  recognized  them,  the  court  excluded  the  evi- 
dence. The  plaintiff  offered  to  prove  that  there  w'as  an  arrange- 
ment between  Robert  and  her  husband,  by  which  interest,  equal 
to  ten  per  cent  on  $9,100,  on  a  debt  due  from  the  latter  to  his 
father,  was  to  be  treated  as  dividends  upon  this  stock.  But  the 
court  excluded  the  evidence  as  immaterial. 

The  court  instructed  the  jury  that  the  plaint;iff,  having  knowl- 
edge of  the  fact  that  Robert  B.  Moores,  upon  whom  she  relied 
to  have  the  stock  transferred  to  her,  was  acting  for  himself  as 
well  as  in  his  capacity  of  cashier,  in  reference  to  the  matter  of  is- 
suing this  certificate,  she  was  not  an  innocent  holder  of  the  stock, 
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and  as  the  certificate  was  issued  without  authority,  in  fraud  of  the 
rights  of  the  bank,  they  should  return  a  verdict  for  the  defend- 
ant. A  verdict  was  returned  accordingly,  and  judgment  rendered 
thereon,  and  the  plaintiff  excepted  to  the  exclusion  of  evidence 
and  to  this  instruction,  and  sued  out  this  writ  of  error. 

The  petition  alleges  that  the  false  and  fraudulent  representa- 
tions made  by  Robert  B.  Moores,  and  relied  on  by  the  plaintiff, 
that  he  had  assigned  and  transferred  the  stock  iu  question  to  her 
on  the  books  of  the  bank,  were  made  by  him  both  as  cashier  and 
as  stockholder ;  that  the  bank  afterward  fraudulently  permitted 
and  procured  him  to  transfer  all  the  stock  owned  by  him,  or  stand- 
ing in  his  name  to  its  president,  for  its  benefit ;  that  the  bank 
through  its  cashier,  fraudulently  concealed  from  her  the  facts  that 
no  transfer  had  been  made  to  her  on  its  books  at  the  time  of  the 
issue  and  delivery  of  the  certificate  to  her ;  that  the  certificate 
was  not  authorized  or  recognized  as  valid  by  the  bank ;  and  that 
the  stock  standing  in  his  name  had  been  transferred  on  its  books 
to  its  president ;  and  concludes  by  alleging  that  by  reason  of  such 
fraudulent  conduct  and  acts  of  the  bank  the  certificate  was  in- 
valid and  worthless  in  her  hands.  But  the  evidence  offered  at 
the  trial  does  not  support  the  allegations  of  fraudulent  conduct 
■on  the  part  of  the  bank. 

The  petition  alleges  "  that  the  plaintiff  relied  upon  the  represen- 
tations of  said  Robert  B.  Moores,  as  cashier  and  officer  of  the  de- 
fendant, that  the  said  certificate  was  duly  issued,  and  that  the 
stock  had  been  duly  transferred  by  said  Robert  B.  Moores  to  the 
plaintiff  on  the  books  of  said  bank  ;  and  said  plaintiff  relied  upon 
said  certificate  of  stock  which  she  received  as  genuine  and  valid 
for  what  it  purported  to  be."  And  at  the  trial  the  plaintiff  re- 
lied upon  the  representations  made  to  her  by  Robert  B.  Moores, 
orally  and  in  the  letter  inclosing  the  certificate,  and  in  his  con- 
tract of  guaranty,  as  well  as  upon  those  arising  out  of  the  cer- 
tificate itself.  The  two  may  be  conveniently  considered  separately. 

His  representations  outside  of  the  certificate  may  be  first  dis- 
posed of.  The  plaintiff  dealt  with  Robert  B.  Moores,  and  not 
with  the  bank.  Her  agreement  was  with  him  personally,  and 
she  lent  her  money  to  him  for  his  private  use.  His  representa- 
tions to  her  that  he  owned  stock  in  the  bank,  and  that  such  stock 
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had  been  transferred  to  her,  were  representations  made  b}'  him 
personally,  and  not  as  cashier  ;  and  there  is  no  evidence  that  the 
plaintiff  understood  or  had  any  reason  to  understand,  that  those 
representations  were  made  by  him  in  behalf  of  the  bank.  The 
duty  of  transferring  his  stock  to  the  plaintiff  before  taking;  out  a 
new  certificate  in  her  name  was  a  duty  that  he,  and  not  the  bank, 
owed  to  the  plaintiff.  The  making  of  such  a  transfer  was  an  act 
to  be  done  by  him  in  his  own  behalf  as  between  him  and  the 
plaintiff,  and  in  the  plaintiff's  behalf  as  between  her  and  the  bank. 
There  is  nothing  therefore  in  his  extrinsic  representations  for 
which  the  bank  is  responsible. 

The  certificate  which  he  delivered  to  the  plaintiff  was  not  in 
his  name,  but  in  hers,  stating  that  she  was  entitled  to  so  much 
stock,  and  showed  upon  its  face  that  no  certificate  could  be  law- 
fully issued  without  the  surrender  of  a  former  certificate,  and  a 
transfer  thereof  upon  the  books  of  the  bank.  The  by-laws  passed 
under  the  authority  expressly  conferred  by  the  act  of  Congress, 
under  which  the  bank  was  organized,  contained  a  corresponding 
provision,  designed  for  the  security  of  the  bank,  as  well  as  of  per- 
sons taking  legal  transfers  of  stock  without  notice  of  any  prior 
equitable  title  therein.  Union  Bank  v.  Laird,  2  Wheat.  390  ; 
Black  V.  Zacha/rie,  3  How.  483,  513.  The  very  form  of  the 
certificate  was  such  as  to  put  her  upon  her  gnard.  She  was  not 
applying  to  the  bank  to  take  stock,  as  an  original  subscriber  or 
otherwise;  but  she  was  bargaining  with  Robert  B.  Moores  for 
stock  which  she  supposed  him  to  hold  as  his  own.  She  knew  that 
she  had  not  held  or  surrendered  any  certificate,  and  she  never 
asked  to  see  his  certificate  or  a  transfer  thereof  to  her;  and  he  io 
fact  made  no  surrender  to  the  bank  or  transfer  on  its  books.  She 
relied  on  his  personal  representation,  as  the  party  with  whom  she 
was  dealing,  that  he  had  such  stock;  and  she  trusted  him  as  her 
agent  to  see  the  proper  transfer  thereof  made  on  the  books  of 
the  bank.  Having  distinct  notice  that  the  surrender  and  trans- 
fer of  a  former  certificate  were  pre-requisites  to  the  lawful  issue 
of  a  new  one,  and  having  accepted  a  certificate  that  she  owned 
stock,  without  taking  any  steps  to  assure  herself  that  the  legal 
pre-requisites  to  the  validity  of  her  certificate,  which  were  to  be 
fulfilled  by  the  former  owner  and  hot  by  the  bank,  had  been  com- 


SUPKEME  COUET,  1884.  117 

Moores  v.  Citizens'  National  Bank  of  Piqua,  Ohio. 

plied  with,  she  does  not,  as  against  the  bank,  stand  in  the  posi- 
tion of  one  who  receives  a  certificate  of  stoclc  from  the  proper 
officers  without  notice  of  any  facts  impairing  its  vaHdity. 

Of  the  great  number  of  cases  referred  to  in  the  thorough  and 
elaborate  arguments  at  the  bar,  we  shall  notice  only  some  of  the 
most  important.  None  of  those  cited  by  the  learned  counsel  for 
the  plaintiff  aflSrm  a  broader  proposition  than  this  :  A  certificate 
of  stock  in  a  corporation,  under  the  corporate  seal,  and  signed  by 
the  ofiicers  antliorized  to  issue  certificates,  estops  the  corporation 
to  deny  its  validity,  as  against  one  who  takes  it  for  value  and 
with  no  knowledge  or  notice  of  any  fact  tending  to  show  that  it 
has  been  irregularly  issued. 

When  a  corporation,  upon  the  delivery  to  it  of  a  certificate  of 
stock  with  a  forged  power  of  attorney  purporting  to  be  executed 
by  the  rightful  owner,  issues  a  new  certificate  to  the  present 
holder,  who  sells  it  in  the  market  to  one  who  pays  value  for  it, 
with  no  knowledge  or  notice  of  the  forgery,  the  corporation  is 
doubtless  not  relieved  from  its  obligation  to  the  original  owner, 
but  must  still  recognize  him  as  a  stockholder,  because  he  cannot  be 
deprived  of  his  property  without  any  consent  or  negligence  of  his. 
Midland  liy.  v.  Taylor,  8  II.  L.  Cas.  Y51 ;  Bank  v.  Lanier,  11 
Wall.  369  ;  1  Nat.  Bank  Cas.  70 ;  Telegraph  Co.  v.  Davenport,  97 
U.  S.  369  ;  Pratt  v.  Taunton  Copper  Co.,  123  Mass.  110 ;  Pratt 
V.  Boston  c&  A.  li.,  126  id.  443.  And  the  corporation  is  obliged  if 
not  to  recognize  the  last  purchaser  as  a  stockholder  also,  at  least  to 
respond  to  him  in  damages  for  the  value  of  the  stock,  because  he 
has  taken  it  for  value  without  notice  of  any  defect,  and  on  the 
faith  of  the  new  certificate  issued  by  the  corporation.  In  re 
Bahia  <&  S.  F.  By.,  L.  E.,  3  Q.  B.  584.  Whether  before  the 
last  sale  has  taken  place,  the  corporation  is  liable  to  the  holder  of 
the  new  certificate,  is  a  question  upon  which  there  appears  to  have 
been  a  difference  of  opinion  in  England.  According  to  the  de- 
cision of  Lord  NoETHiNGTON  in  Ashhy  v.  Black-well,  2  Eden,  299; 
s.  c,  Ambler,  503,  it  would  seem  that  the  corporation  would  be  lia- 
ble. According  to  the  decisions  of  Sir  Joseph  Jekyll  in  Bild- 
yardY.  South  Sea  Co.,  2  P.  Wms.  76,  and  of  the  Court  of  Appeal 
in  Simm  v.  Anglo- American  Tel.  Co.,  5  Q.  B.  Div.  1S8,  it  would 
seem  that  it  would  not,  because  the  holder  of  the  new  certificate 
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takes  it,  not  ou  the  faith  of  that  or  any  other  certificate  of  the 
corporation  but  on  the  faith  of  the  forged  power  of  attorney. 
However  that  may  be,  it  is  clear  that  the  corporation  is  not  liable 
to  any  one  taking  with  notice  of  the  forgery  in  the  transfer,  or  of 
any  other  fact  tending  to  show  that  the  new  certificate  has  been 
irregularly  issued,  unless  the  corporation  has  ratified  or  received 
some  benefit  from  the  transaction.      * 

In  Mart  v.  Frontino  Mining  Co.,  L.,  E..,  5  Exch.  Ill,  the 
plaintiff,  a  honafide  purchaser  of  the  shares,  had  paid  assessments 
thereon  to  the  company  upon  the  faith  of  the  certificate  issued  by 
it  to  him  after  his  purchase.  In  Barwiek  v.  English  Joint-stock 
Bank,  L.  E.,  2  Exch.  259,  and  in  Mackay  v.  Com.  Bank,  L.  E., 
5  P.  0.  394,  the  bank  had  derived  a  benefit  from  the  fraud  of  its 
agent,  and  was  held  liable  upon  that  ground.  The  decision  in 
Swift  V.  Winieriotham,  L.  K.,  8  Q.  B.  244,  that  a  bank  was  liable 
upon  its  official  manager's  representation  to  one  of  its  customers 
that  the  credit  of  a  certain  person  was  good,  was  reversed  in  the 
Exchequer  Chamber.  Swift  v.  Jewshury,  L.  E.,  9  Q.  B.  301.  The 
decision  in  the  Exchequer  Chamber  in  The  Queen  v.  Shropshire 
By.,  L.  E.,  8  Q.  B.  420,  that  a  railway  company,  owning  shares 
of  its  own  stock,  the  legal  title  of  which  was  registered  in  the 
name  of  one  of  its  directors  as  trustee  for  the  corporation,  should 
transfer  them  to  a  person  who,  believing  the  director  to  be  the 
absolute  owner  of  the  shares,  had  lent  him  money  on  the  deposit 
of  the  certificate  as  security,  was  contrary  to  the  judgment  of  the 
Court  of  Queen's  Bench,  and  was  reversed  in  the  House  of  Lords. 
L.  E.,  7  H.  L.  496. 

The  American  cases  ou  which  the  plaintiff  principally  relies  are 
decisions  in  the  courts  of  Connecticut,  jS"ew  York,  Pennsylvania 
and  Maryland,  the  soundness  of  some  of  which  we  are  not  pre- 
pared to  affirm,  but  all  of  which  are  distinguishable  from  the  case 
at  bar. 

The  leading  cases  in  Connecticut  and  New  York  arose  out  of 
what  have  been  known  as  the  Schuyler  frauds.  Eobert  Schuyler, 
the  president  and  general  transfer  agent  of  the  New  York  and  New 
Haven  Eailroad  Company,  issued,  beyond  the  capital  limited  by 
its  charter,  but  in  the  form  prescribed  by  its  by-laws,  purporting 
to  be  transferable  on  its  books  on  surrender  of  the  certificates,  a 
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large  amount  of  certificates  of  stock;  annexed  to  which  were  printed 
forms  of  assignment  and  power  of  attorney. 

•  In  Bridgeport  Bank  v.  New  York  <&  JSf.  H.  B.  R.,  30  Conn. 
231,  a  bank  which  had  received  as  collateral  security  for  money 
lent  to  a  firm  of  which  Schuyler  was  a  member,  certificates  of 
stock  so  issued  by  him,  was  held  entitled  to  maintain  an  action 
against  the  corporation  for  the  ^^alue  of  these  certificates,  upon  the 
single  ground  that  it  was  admitted  that  when  the  plaintiff  took 
these  certificates  the  firm  held  more  than  an  equal  amount  of 
genuine  certificates. 

In  New  Yorh  &  N.  11.  E.  E.  v.  Schuyler,  34  N.  Y.  30,  it  ap- 
peared that  Schuyler  had  issued,  in  one  and  the  same  form,  large 
numbers  of  genuine  as  well  as  of  false  certificates,  and  had  raised 
on  both  indiscriminately,  largo  amounts  of  money,  which  had  been 
applied  for  the  benefit  of  the  corporation ;  that  all  his  transactions 
appeared  on  its  books ;  and  that  the  directors  had  for  years  been 
guilty  of  neghgence,  in  not  making  any  examination  of  the  books, 
or  of  the  conduct  of  the  transfer  ofiice ;  and  none  of  the  pur- 
chasers of  the  false  certificates,  for  the  value  of  which  the  corpora- 
tion was  held  to  be  liable,  had  any  notice,  or  means  of  knowing, 
that  they  were  not  such  as  Schuyler  was  authorized  to  issue. 

In  Titus  V.  Great  Western  Turnpike,  61  N.  Y.  237,  the  cer- 
tificates upon  which  the  corporation  was  held  liable,  stated  the 
stock  to  be  owned  by  the  person  who,  as  ofiicer  of  the  corporation, 
issued  them,  not  by  the  person  to  whom  they  were  issued,  and 
the  latter  had  no  notice  of  any  fraud  or  irregularity  in  the  issue. 

In  the  other  New  York  cases  cited  for  the  plaintiff,  the  certifi- 
cates had  been  purchased  in  good  faith  in  the  market.  Bruff  v. 
Mali,  36  N.  Y.  200  ;  McNeil  v.  Tenth  Nat.  Bank,  46  id.  325  ; 
7  Am.  Kep.  341 ;  Moore  v.  Metropolitan  Bank,  55  N.  Y.  41 ; 
14  Am.  Eep.  173  ;  Holhrook  v.  New  Jersey  Zinc  Co.,  57  N.  Y. 
616.     See  Merchants^  Bank  v.  Livingston,  14o  id.  223. 

In  Kentucky  Bank  v.  Schuylkill  Bank,  1  Pars.  180,  the  certifi- 
cates upon  which  the  corporation  was  held  to  be  liable  were  in  the 
hands  of  innocent  purchasers,  without  notice.  The  opinion  in 
People's  Bank  v.  Kurtz,  99  Penn.  St.  344,  349  ;  44  Am.  Kep. 
112,  goes  no  further.  On  the  other  hand,  in  WrigMs  Appeal, 
99  Penn.  St.  425,  where  the  president  of  a  bank,  having  no  au- 
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thority  to  borrow  money  in  its  behalf,  induced  liis  aunt,  a  stock- 
holder therein,  to  surrender  to  him  her  certificates  of  shares  with 
blank  powers  of  attorney,  by  means  of  false  and  fraudulent  repre- 
sentations that  they  were  needed  to  aid  the  bank  ;  gave  her  his 
own  note  therefor,  sold  the  stock-,  and  applied  the  proceeds  to  his 
own  use  ;  and  afterward,  by  a  fraudulent  combination  with  the 
other  oflBcers  of  the  bank,  issued  st»ck  in  excess  of  the  lawful 
limit,  and  gave  her  new  certificates  for  those  that  he  had  obtained 
from  her  —  it  was  held  that  he  washer  agent  in  the  original  trans- 
action, and  that  as  she  gave  no  value  to  the  bank  for  the  new 
certificates,  the  loss  must  fall  upon  her,  and  not  upon  the  bank. 

In  Tome  v.  Farhershurg  B.,  39  Md.  36 ;  17  Am.  Kep.  540, 
there  was  no  by-law  requiring  a  surrender  and  transfer  of  old 
certificates  before  the  issue  of  new  ones,  and  no  limit  of  the 
amount  of  stock  to  be  issued,  and  it  was  not  contended  that  there 
had  been  any  overissue,  or  that  the  plaintiff  had  any  notice  of 
fraud  or  want  of  authority  in  the  officers  of  the  corporation. 

In  Western  Maryland  R.  v.  Franklin  Bamlc,  60  Md.  36,  the ' 
certificates  were  not  issued  to  the  plaintiff,   but  bought  in  the 
market,  without  any  notice  of  their  having  been  fraudulently  or 
illegally  issued. 

In  Hackensack  Water  Go.  v.  De  Kay,  to  which  the  plaintiff 
has  referred  us,  the  Court  of  Errors  of  New  Jersey  said  :  "In- 
deed, as  is  apparent  from  all  the  Cases  cited,  the  doctrine  which 
validates  securities  within  the  apparent  powers  of  the  corporation 
but  improperly,  and  therefore  illegally,  issued,  applies  only  in 
favor  of  bona  fide  holders  for  value.  A  person  who  takes  such 
a  security  with  knowledge  that  the  conditions  on  which  alone  the 
security  was  authorized  were  not  fulfilled,  is  not  protected,  and  in 
his  hands  the  security  is  invalid,  though  the  imperfection  is  in  some 
matter  relating  to  the  internal  affairs  of  the  corporation,  which 
would  be  unavailable  against  a  iona  fide  holder  of  the  same 
security."     9  Stew.  (K.  J.)  548,  565. 

The  general  doctrine  was  stated  with  like  limitations  by  this 
court  in  the  case  of  Merchant^  Bank  v.  State  Bank :  "  Where 
a  party  deals  with  a  corporation  in  good  faith,  the  transaction  is 
not  ultra  vires,  and  he  is  unaware  of  any  defect  of  authority  or 
other  irregularity  on  the  part  of  those  acting  for  the  corporation, 
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aud  there  is  uothing  to  excite  suspicion  of  such  defect  or  irregu- 
larity, the  corporation  is  bound  by  the  contract,  although  such 
defect  or  irregularity  in  fact  exists."     10  Wall.  604,  644. 

This  review  of  the  cases  shows  that  there  is  no  precedent  for 
holding  that  the  plaintiff,  having  dealt  with  the  cashier  individu- 
ally, and  lent  money  to  him  for  his  private  use,  and  received  from 
him  a  certificate  in  her  own  name,  which  stated  that  shares  were 
transferable  only  on  the  books  of  the  bank  and  on  surrender  of 
former  certificates,  and  no  certificate  having  been  surrendered  by 
him  or  by  her,  and  there  being  no  evidence  of  the  bank  having 
ratified  or  received  any  benefit  from  the  transaction,  can  recover 
from  the  bank  the  value  of  the  certificate  delivered  to  her  by  its 
cashier. ' 

The  exceptions  to  the  exclusion  of  evidence  cannot  be  si^tained. 
The  evidence  that  in  one  or  two  other  instances  stock  was  issued 
by  the  cashier  without  the  surrender  of  old  certificates,  and  that 
the  directors  of  the  bank  approved  certain  transfers  to  lis  presi- 
dent of  shares  once  belonging  to  the  cashier,  was  quite  insufficient 
to  prove  that  the  bank  ratified  or  received  any  benefit  from  the 
issue  of  the  certificate  to  the  plaintiff,  or  was  guilty  of  any  fraud 
toward  her.  The  action  of  the  directors  was  adapted  to  the  single 
purpose  of  securing  payment  of  a  debt  due  from  the  cashier  to  the 
bank.  The  evidence  introduced  and  offered  being  insufficient  to 
support  a  verdict  for  the  plaintiff,  the  Circuit  Court  rightly  directed 
the  jury  to  return  a  verdict  for  the  defendant.  Randall  v.  Balti- 
more &  0.  R.,  109  U.  S.  478. 

Judgment  affirmed. 

Beadley,  J.,  dissented. 

Matthews,  J.,  having  been  of  counsel,  did  not  sit  in  this  case 
or  take  any  part  in  its  decision. 
Vol.  Ill— 16. 


122  UNITED  STATES 


Anderson  v.  Philadelphia  Warehouse  Co. 


Anderson  v.  Philadelphia  Warehouse  Co. 

(Ill  U.  S.  479.) 
Stockholders  —  liability  of  pledgee 

In  the  absence  of  actual  fraud  or  bad  faith,  the  mere  pledgee  of  stock  of  a 
National  bank  is  not  chargeable  as  a  stockholder,  in  the  event  of  its  failure, 
where  he  is  not  registered  as  owner. 


I 


N  error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 


Preston  K.  Erdman  and  Edward  Harvey,  for  plaintiff  in 
error. 

R.  0.  McMurtree  and  Geo.  Junkin,  for  defendant  in  error. 

Waite,  C.  J.  This  suit  was  brought  by  the  receiver  of  the 
First  National  Bank  of  Allen  town,  an  insolvent  National  bank,  to 
recover  an  assessment  made  by  the  Comptroller  of  the  Currency 
on  the  shareholders  to  pay  debts,  and  the  only  question  presented 
for  determination  is  whether,  upon  the  facts,  the  Philadelphia 
Warehouse  Company  was  in  law  a  shareholder  of  the  bank  at  the 
time  of  its  failure,  and  as  such  liable  to  creditors.  The  facts,  as 
shown  by  the  undisputed  testimony  or  found  by  the  jury,  are 
these : 

From  the  ITth  of  April,  1864,  until  December  27,  1871,  Wil- 
liam Kern  was  the  registered  holder  of  four  hundred  and  ninety 
shares  of  the  stock  of  the  bank.  Kern  was  one  of  the  partners 
in  the  banking  and  business  firm  of  W.  H.  Blumer  &  Co.,  com- 
posed of  himself,  William  H.  Blumer,  and  Jesse  Line.  Blumer 
■was  the  president  of  the  bank,  and  the  other  two  partners  in  the 
firm  directors.  A  son  of  the  president  was  cashier  and  also  a 
director.  In  the  latter  part  of  the  year  1871  Blumer  &  Co., 
through  William  H.  Blumer,  arranged  with  the  Philadelphia 
Warehouse  Company,  in  Philadelphia,  for  a  loan  or  banker's  credit, 
to  be  secured  by  a  deposit  of  collaterals.  The  account  was 
opened  and  the  first  drafts  paid  upon  a  deposit  of  gas  stocks  as 
security.     On   the   27th  of  December,    1871,  Kern  transferred 
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four  hundred  and  fifty  of  the  shares  of  the  stock  standing  in  his 
name  on  the  books  of  the  bank,  and  had  a  new  certificate  issued 
in  the  name  of  T.  Charlton  Henry,  president.  This  certificate 
was  receipted  to  the  bank  by  Bliimer,  its  president,  and  by  him 
either  taken  or  sent  to  the  warehouse  company  as  further  security 
for  the  credit  extended  to  Blumer  &  Co.  The  certificate  came 
into  the  hands  of  Henry,  the  president  of  the  company,  on  the 
28th  of  December,  and  soon  after  another  draft  of  Blumer 
&  Co.  for  $10,000  was  paid.  On  or  before  the  2d  of  January  the 
fact  of  the  transfer  of  the  stock  to  the  name  of  Henry,  president, 
was  brought  to  the  attention  of  some  of  the  directors  and  mem- 
bers of  the  executive  committee  of  the  warehouse  company.  At 
once  it  was  deemed  inadvisable  to  have  the  stock  stand  in  the 
name  of  the  president,  and  the  certificate  was,  on  the  3d  of  Jan- 
uary, transferred,  under  the  seal  of  the  company  and  the  signa- 
tures of  its  president  and  secretary  to  Dennis  McCloskey,  an  ir- 
responsible person,  and  a  porter  in  its  employ.  The  certificate 
with  the  transfer  upon  it  was  sent  the  same  day  by  the  secretary 
of  the  company  to  Blumer  &  Co.,  with  a  request  that  the  stock 
might  be  transferred  and  a  new  certificate  issued  in  the  name  of 
McCloskey,  and  returned.  To  this  request  Blumer  replied  as  fol- 
lows: 

"  Wm.  H.  Bltjmbr,  President.  J.  A.  Blumer,  Cashier. 

"  The  First  National  Bank  of  Allentown. 

"  Allentown,  Pbnn'a,  January  4, 1872. 

"T.  Chablton  Hbnrt,  Esq.,  President :  To-day  I  received  one  remittance 
from  your  L.  S.  Maderia,  to-wit,  certificate  of  stock  for  four  hundred  and  fifty 
shares  of  the  capital  stock  of  the  First  National  Bank  of  Allentown,  with  a 
request  to  assign  the  same  and  make  a  new  certificate  to  Dennis  McCloskey. 
I  do  not  understand  the  nature  of  this  transaction,  and  would  respectfully  ask 
you  to  give  me  explanation  why  the  stock  is  to  be  transferred  to  a  third  party  ; 
and  if  it  would  be  better  to  place  other  securities  with  you,  such  as  gas  stock, 
in  cases  where  you  pledge  thsm  with  outsiders. 

"  If  my  remarks  seem  improper  pardon  me,  for  I  only  ask  questions  to  gain 
wisdom.  Very  respectfully, 

"  Wm.  H.  Bltjmbk, 
"  For  W.  H.  Blumer  &  Co." 

To  this  letter  the  company  sent  the  following  answer : 

"  JamiaryQ,  1873. 
"  Wm.  H.  Blumer,  Esq.,  Pr«s'«  — Dear  Sir  :  I  am  in  receipt  of  your  favor 
of  the  fourth  inst.,  and  in  reply  would  say  that  I  am  not  surprised  at  your  in- 
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quiry,  since  you  were  requested  to  have  the  certificate  made  out  in  my  name. 
We  have  no  need  to  borrow  any  money,  nor  do  we  expect  or  intend  to  put  this 
stock  out  of  our  hands,  but  the  failure  of  one  or  two  National  banks  lately 
led  our  directors  to  consider  tlie  clause  in  the  National  Bank  Act  which  renders 
all  stockholders  liable  in  case  of  failure,  to  pay  up  to  the  receiver  the  full 
amount  of  the  stock  in  their  name  ;  and  ou  this  account  we  determine  to  have 
the  certificates  of  National  bank  stock  put  in  the  name  of  Dennis  McCloskey, 
who  is  the  boy  in  our  oflBce,  taking  his  power  of  attorney  to  transfer  the 
same.     Hoping  this  explanation  will  prove  satisfactory, 

"  I  am  yours,  respectfully, 

T.  C.  Henry,  Preit. 

.  Upon  the  receipt  of  this  letter,  the  stock  was  transferred  in 
due  form  January  10th  to  McCloskey,  on  the  books  of  the  bank, 
and  a  new  certificate  issued  in  his  name.  This  certificate  was  re 
ceipted  for  McCloskey  by  "W".  H.  Blumer,  and  forwarded  to  the 
warehouse  company  as  an  inclosure  in  the  following  letter : 

"  Office  of  the  Allbntown  Gas  Company. 
"W.  H.  Bltjmer,  President.  J.  M.  Line,  Treasurer. 

"  AiiLBNTOWN,  Pa.,  January  10,  1873. 
"  T.  C.  Henky,  Esq. —  Dear  Sir:     Inclosed  I  baud  you  certificate  of  450 
shares  First  National  Bank  of  AUentowu.     It  is  never  out  of  the  way  if  you 
are  cautious,  but  in  this  case  I  presume  there  would  have  been  no  danger.     I 
would  not  sell  the  gas  stock  for  $50,000.  Truly, 

"W.  H.  Blumer." 

McCloskey  never  had  possession  of  the  certificate,  and  at  the 
request  of  the  warehouse  company  executed  in  blank,  as  of  the  date 
of  January  3d,  an  irrevocable  power  of  attorney  for  the  sale  and 
transfer  of  the  stock.  He  died  in  1875.  After  Ids  death  the 
stock  was  transferred  on  the  books  of  the  bank,  at  the  request  of 
the  company,  to  Francis  Ferris,  another  employee  and  also  an 
irresponsible  person.  This  certificate  was  delivered  to  the  com- 
pany, and  Ferris  indorsed  thereon  an  irrevocable  power  of  at- 
torney for  its  transfer.  The  stock  stood  in  his  name  at  the  time 
of  the  failure  of  the  bank  in  1878,  the  company  holding  the 
certificate.  Dividends  were  paid  regularly  on  this  stock  to  Kern 
or  Blumer  &  Co.  from  the  time  of  the  original  transfer  up  to  and 
including  December,  1876.  The  warehouse  company  never  re- 
ceived any  dividends  and  never  acted  as  a  shareholder.  Blumer 
.&  Co.  failed  in  1877,  largely  indebted  to  the  warehouse  company, 
which  still  held  as  security  the  stock  standing  in  the  name  of 
Ferris.     The  failure  of  Blumer  &  Co.  crippled  the  bank  so  that 
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it  never  afterward  paid  a  dividend,  and  on  the  15th  of  April,  1878, 
it  was  put  into  insolvency  by  the  Comptroller  of  the  Currency  and 
a  receiver  appointed.  On  the  10th  of  May  following  the  Comp- 
troller assessed  the  shareholders  twenty  per  cent  of  the  par  value 
of  their  shares  to  pay  the  debts,  and  this  suit  was  brought  to  col- 
lect that  assessment  on  the  four  hundred  and  fifty  shares  in  ques- 
tion. The  jui'y  under  instructions  applicable  to  the  foregoing 
state  of  facts,  rendered  a  verdict  for  the  defendant,  and  to  reverse 
a  judgment  on  that  verdict  this  writ  of  error  was  taken. 

It  is  well  settled  that  one  who  allows  himself  to  appear  on  the 
books  of  a  National  bank  as  an  owner  of  its  stock  is  liable  to  cred- 
itors as  a  shareholder,  whether  he  be  the  absolute  owner  or  a  pledgee 
only,  and  that  if  a  registered  owner,  acting  in  bad  faith,  transfers  his 
stock  in  a  failing  bank,  to  an  irresponsible  pei'son,  for  the  purpose  of 
escaping  liability,  or  if  his  transfer  is  colorable  only,  the  transaction 
is  void  as  to  creditors.  Nat.  BanlcY.  Case,  99  U.  S.  628;  2  Nat. 
Bank  Cas.  25  ;  Bowden  v.  Johnson,  107  IT.  S.  251,  ante.  It  is  also 
undoubtedly  true  that  the  beneficial  owner  of  stock  registered  in 
the  name  of  an  irresponsible  person,  may,  under  some  circum- 
stances, be  liable  to  creditors  as  the  real  shareholder,  but  it  has 
never,  to  our  knowledge,  been  held  that  a  mere  pledgee  of  stock 
is  chargeable  where  he  is  not  registered  as  owner. 

There  is  in  this  case  no  evidence  of  actual  fraud  or  bad  faith. 
The  warehouse  company  never  was  the  owner  of  the  stock  in 
question,  and  never  held  itself  out  as  such.  The  transfer  of  Kern 
and  Blumer  &  Co.  was  only  by  way  of  pledge,  and  the  company 
was  bound  to  return  the  stock  whenever  the  debt  for  which  it  was 
held  should  be  paid.  From  the  verdict  of  the  jury,  under  the 
instructions  of  the  court,  it  must  also  be  accepted  as  a  fact  that 
the  company  never  consented  to  a  transfer  of  the  stock  to  its 
name  on  the  books,  or  to  that  of  itspresident, audit  is  undisputed 
that  for  seven  years  before  the  failure  of  the  bank,  and  at  least 
five  years  before  its  embarrassments  were  known  to  the  company 
or  the  public,  the  stock  had  been  standing,  with  the  assent  of 
Kern,  Blumer  &  Co.,  and  the  officers  of  the  bank,  in  the  name 
of  McCloskey  or  Ferris.  During  all  that  time,  neither  the  regis- 
tered holders  nor  the  warehouse  comjjany  claimed  dividends  or  in 
any  way  acted  as  shareholders.     On  the  contrary,  either  Kern  or 
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Blumer  &  Co.  took  the  dividends  as  they  were  paid,  and  to  all 
intents  and  purposes  controlled  the  stock.  There  was  no  conceal- 
ment on  the  part  of  the  warehouse  company,  and  no  effort  to  de- 
ceive. It  had  possession  of  the  certificates  which  represented  the 
stock,  with  full  power  to  control  them  for  all  the  purposes  of  its 
security,  but  there  was  never  a  time,  from  the  date  of  the  original 
transfer  by  Kern  on  the  books,  unttl  the  failure  of  the  bank,  that 
it  was  or  pretended  to  be  any  thing  else  than  a  mere  pledgee. 
Those  who  examined  the  list  of  shareholders  would  have  found 
the  name  of  McCloskey  or  of  Ferris  as  the  registered  holder  of 
four  hundred  and  fifty  shares.  There  was  nothing  on  the  books 
of  the  bank  to  connect  them,  or  either  of  them,  with  the  wai'e- 
house  company,  and  therefore  no  credit  could  have  been  given  on 
account  of  the  apparent  liaj)ility  of  the  company  as  a  shareholder. 
If  inquiries  had  been  made  and  all  the  facts  ascertained,  it  would 
have  been  found  that  either  Kern  or  Blumer  &  Co.  were  always 
the  real  owners  of  the  stock,  and  that  it  had  been  placed  in  the 
.  name  of  the  persons  who  appeared  on  the  registry,  not  to  shield 
any  owner  from  liability,  but  to  protect  the  title  of  the  company 
as  pledgee.  Blumer  &  Co.  and  the  bank  were  fully  advised  who 
McCloskey  was,  and  of  his  probable  responsibility,  when  they 
allowed  the  transfer  to  be  made  to  him,  and  they  undoubtedly 
knew  who  Ferris  was  when  the  stock  was  put  in  his  name  after 
McCloskey' s  death.  The  avowed  purpose  of  both  transfers  was 
to  give  the  company  the  control  of  the  stock  for  the  purposes  of 
its  security,  without  making  it  liable  as  a  registered  shareholder. 
To  our  minds  there  was  neither  fraud  nor  illegality  in  this.  The 
■company  perfecj;ed  its  security  as  pledgee,  without  making  itself 
liable  as  an  apparent  owner.  Kern  or  Blumer  &  Co.  still  re- 
mained the  owners  of  the  stock,  though  registered  in  the  name  of 
others,  and  pledged  as  collateral  security  for  their  debt.  They 
consented  to  the  transfer,  not  to  escape  liability  as  shareholders, 
but  to  save  the  company  from  a  liability  it  was  unwilling  to  as- 
sume, and  at  the  same  time  to  perfect  the  security  it  required  for 
the  credit  to  be  given.  As  between  Blumer  &  Co.  and  the  ware- 
house company,  Blumer  &  Co.  or  Kern  were  owners  of  the  stock 
and  the  company  the  pledgee.  As  between  the  company  and  the 
bank  or  its  creditors,  the  company  was  a  pledgee  of  the  stock  and 
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liable  only  as  such.  The  creditors  were  put  in  no  worse  position 
by  the  transfers  that  were  made  than  they  would  have  been  if  the 
stock  had  remained  in  the  name  of  Kern  or  Blnmer  &  Co.,  who 
were  always  the  real  owners. 

To  our  minds  the  fact  that  the  stock  stood  registered  in  the  name 
of  Henry,  president,  from  December  27  to  January  10,  is,  under  the 
circumstances  of  this  case,  of  no  importance.  The  warehouse  com- 
pany promptly  declined  to  allow  itself  to  stand  as  a  registered  share- 
holder, because  it  was  unwilling  to  incur  the  liability  such  a 
registry  would  Impose.  It  asked  that  the  transfer  might  be 
made  to  McCloskey.  To  this  the  owners  of  the  stock  and  the 
bank  assented,  and  from  that  time  the  case  stood  precisely  as  it 
would  if  the  transfer  had  originally  been  made  to  McGloskey  in- 
stead of  Henry,  president,  or  if  Henry  had  re-transferred  to  Kern 
or  Blumer  &  Co.,  and  they  had,  at  the  request  of  the,  company, 
made  another  transfer  to  McCloskey.  The  security  of  the  ware- 
house company  was  perfected  without  imposing  on  the  company  a 
shareholder's  liability.  All  this  was  done  in  good  faith,  when  the 
bank  was  in  good  credit  and  paying  large  dividends,  and  years  be- 
fore its  failure  or  even  its  embarrassment.  So  far  as  the  company 
was  concerned,  the  transfer  was  not  made  to  escape  an  impending 
calamity,  but  to  avoid  incurring  a  liability  it  was  unwilling  to  as- 
sume, and  which  it  was  at  perfect  liberty  to  shun. 

It  follows  that  the  judgment  of  the  Circuit  Court  was  right,  and 
it  is  consequently  affirmed. 

MiLLEE,  3.,  dissenting.  I  do  not  concur  in  this  judgment.  I 
think  if  in  any  case  between  private  persons,  one  of  them  had 
placed  property  in  the  hands  of  minors,  servants,  or  other  irrespon- 
sible persons,  for  the  purpose  of  escaping  the  responsibility  attach- 
ing to  the  ownership  of  such  property,  while  securing  all  the 
advantages  of  such  ownership,  it  would  be  held  to  be  a  transaction 
which  could  not  be  supported  on  any  legal  or  equitable  principle. 
It  does  not  remove  this  case  from  the  control  of  that  principle,  that 
the  parties  to  be  injured  are  the  unknown  creditors  of  the  bank, 
who  are,  by  this  means,  deprived  of  the  right  which  they  have  to 
resart  to  a  responsible  shareholder  for  the  contribution  which  the 
law  gives  for  their  benefit.     If  not  an  actual  fraud,  it  is  a  fraud 
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upon  the  banking  law,  and  was  so  intended  to  be  by  both  the 
original  holders  of  the  bank  shares  and  the  officers  of  the  warehouse 
company,  by  which  the  latter  could  control  the  shares  without  the 
responsibility  which  the  law  attaches  to  the  owner.  It  is  an  easy 
device  to  make  the  right  which  the  law  gives  to  creditors  of  a  fail- 
ing bank  ineffectual,  and  to  evade  it  in  all  cases. 
Matthews,  J.,  agrees  with  me  in  this  dissent. 

Judgment  affirmed. 


United  States,  ex  rel.  White,  v.  Knox. 

(HI  U.  S.  784.) 

Insoliiency — payment    of  creditors   hy    Comptroller  —  adjudicated   claims  — 
amount,  how  determined. 

The  payment  of  a  creditor  of  an  insolvent  National  bank  by  the  Comptroller,! 
under  section  5336,  U.  S.  Revised  Statutes,  must  be  based  on  the  amount 
due  on  the  adjudicated  claim  at  the  date  of  the  failure,  and  not  on  the 
amount  due  when  the  claim  is  adjudicated. 


I 


N  error  to  the  Supreme  Court  of  the  District  of  Columbia. 

S.  V.  White,  for  plaintiff  in  error. 
Nath.  Wilson,  for  defendant  in  error. 


Waite,  C.  J.  This  was  a  suit  for  mandamus  to  compel  the 
Comptroller  of  the  Currency  to  pay  a  dividend  on  a  debt  of  the 
Miners'  National  Bank  of  Georgetown,  Colorado,  an  insolvent 
National  bank.  The  question  argued  in  this  court  arises  on  the 
following  facts :  The  Miners'  National  Bank  of  Georgetown 
was  put  into  insolvency  by  the  Comptroller  of  the  Currency,  and 
a  receiver  appointed  about  the  20th  of  December,  1875.  It 
owed  a  large  amount  of  debts,  and  among  the  rest  about  $60,00(> 
to  White,  the  relator,  which  the  Comptroller  refused  to  allow. 
White  thereupon  brought  suit  to  have  his  claim  adjudicated, 
and  on  the  23d  of  June,  1883,  he  recovered  a  judgnient 
against  the  bank  for  $104,523.72,  that  being  the  amount  of  his 
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claim,  with  interest  added  to  the  date  of  the  judgment.  Between 
the  time  of  the  failure  of  the  bank  and  the  judgment,  the  Comp- 
troller had  paid  to  the  other  creditors,  iinder  the  requirements  of 
section  5236  of  the  Eevised  Statutes,  ratable  dividends,  amount- 
ing in  the  aggregate  to  sixty-five  per  cent  on  the  amounts  due 
them,  respectively,  as  of  the  date  when  the  bank  failed.  As  soon 
as  the  claim  of  White  was  adjudicated,  the  Comptroller  calculated 
the  amount  due  him  according  to  the  judgment  as  of  the  date  of 
the  failure,  and  paid  him  sixty-five  per  cent  on  that  amount.  The 
sum  paid  in  this  way  was  $46,560.75,  which,  it  is  conceded,  was 
the  true  amount  due  him  on  the  basis  of  distribution  assumed  by 
the  Comptroller.  White  claimed  that  the  dividend  should  be  paid 
on  the  face  of  the  judgment,  which  would  have  given  him 
$67,940.41  The  difference  between  the  amount  claimed  and  that 
paid  is  $21,379.66.  The  present  suit  was  brought  to  compel  the 
payment  of  this  difference.  The  court  below  decided  in  favor  of 
the  Comptroller,  and  White  sued  out  this  writ  of  error  for  the 
review  of  a  judgment  to  that  effect. 

The  pleadings  are  somewhat  inartificially  drawn,  but  both 
parties  ask  that  all  matters  of  form  may  be  disregarded,  and  their 
rights  determined  upon  the  facts,  about  which  there  is  no  dis- 
agreement. 

Section  5236  of  the  Revised  Statutes,  under  which  the  question 
to  be  decided  arises,  is  as  follows  : 

"  From  time  to  time  *  *  *  the  Comptroller  sball  make  a  ratable  divi- 
dend of  the  money  *  »  *  paid  over  to  him  by  such  receiver,  on  all  such 
claims  as  may  have  been  proved  to  his  satisfaction  or  adj  udicated  in  a  court  of 
competent  jurisdiction,  and,  as  the  proceeds  of  the  assets  of  such  association 
are  paid  over  to  him,  shall  make  further  dividends  on  all  claims  previously 
proved  or  adjudicated." 

The  Comptroller  decided  that  the  payment  to  White  should  be 
on  the  basis  of  the  amount  due  him  on  his  adjudicated  claim  as 
of  the  date  of  the  failure  of  the  bank,  because  the  dividends  to 
the  other  creditors  had  been  calculated  in  that  way,  and  all  he 
was  entitled  to  was  a  share  in  the  pmceeds  of  the  assets  equal  to 
what  had  been  distributed  to  others  during  the  pendency  of  his 
litigation.  In  this  we  think  the  Comptroller  was  right.  Divi- 
dends are  to  be  paid  to  all  creditors  ratably  ;  that  is  to  say,  pro- 
portionally. To  be  proportionate  they  must  be  made  by  some 
Vol.  Ill— 17. 
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uniform  rule.  They  are  to  be  paid  on  all  claims  against  the  bank 
previously  proved  or  adjudicated.  All  creditors  are  to  be  treated 
alike.  The  claim  against  the  bank  therefore  must  necessarily  be 
made  the  basis  of  the  apportioimient.  If  the  Comptroller  is  satis- 
fied with  the  proof  which  is  furnished  to  him  he  can  allow  the 
claim,  and  when  the  allowance  is  made  the  creditor  becomes  en- 
titled at  once  to  participate  in  all  dividends  that  may  be  declared. 
If  the  Comptroller  declines  to  recognize  the  claim  as  valid,  it 
must  be  established  by  the  adjudication  of  some  competent  court 
before  it  can  share  in  the  distribution  of  assets.  When  adjudi- 
cated in  favor  of  the  creditor  it  is  established  as  a  claim  against 
the  bank,  and  must  be  treated  accordingly  by  the  Comptroller. 
The  business  of  the  bank  must  stop  when  insolvency  is  declared. 
K.  S.;  §  5228.  No  new  debt  can  be  made  after  that.  The 
only  claims  the  Comptroller  can  recognize  in  the  settlement  of  the 
affairs  of  the  bank  are  those  which  are  shown  by  proof  satisfac- 
tory to  him  or  by  the  adjudication  of  a  competent  court  to  have 
had  their  origin  in  something  done  before  the  insolvency.  It  is 
clearly  his  duty  therefore  in  paying  dividends,  to  take  the  value 
of  the  claim  at  that  time  as  the  basis  of  distribution.  If  inter- 
est is  added  on  one  c]a>im  after  that  date  before  the  percentage  of 
dividend  is  calculated,  it  should  be  upon  all,  otherwise  the  dis- 
tribution would  be  according  to  different  rules,  and  not  ratably, 
as  the  law  requires. 

It  is  insisted  however  on  the  part  of  the  relator,  that  he  is 
entitled  to  dividends  on  his  judgment,  as  that  is  the  amount 
adjudicated  to  him,  and  the  advantage  he  will  get  in  this  way  is 
no  more  than  just,  because  of  the  trouble  and  expense  he  was 
put  to  in  carrying  on  his  litigation,  and  the  delay  he  has  suffered 
in  getting  his  money.  The  question  here  is,  not  whether  he 
should  be  paid  interest  on  the  several  items  of  percentage 
which  make  up  the  aggregate  of  sixty-five  per  cent,  from  the 
time  of  the  payments  of  dividends  to  other  creditors  until  his 
claim  was  adjudicated,  but  whether  the  amount  of  his  judgment 
must  be  taken  as  the  sum  on  which  his  dividend  is  to  be  paid. 
As  has  already  been  seen,  the  dividends  are  to  be  paid  on  the 
adjudicated  claim,  not  on  the  amount  due  upon  the  claim  when 
adjudicated.      The  judgment  established   the  claim  as  a    claim 
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against  the  bank  at  the  time  of  the  insolvency,  and  the  amount 
due  when  the  judgment  was  rendered.  Thus  the  claim  was 
adjudicated,  and  the  amount  due  at  the  date  of  the  judgment 
ascertained ;  but  for  the  Compti'oller  to  pay  the  relator  on  the 
amount  due  him  at  that  time,  and  the  other  creditors  on  the 
amount  due  them  eight  years  before,  when  the  insolvency  oc- 
curred, would  certainly  not  be  making  ratable  dividends  from 
the  assets  on  all  claims  against  the  bank.  It  was  clearly  right 
therefore  to.  ascertain  from  the  judgment  how  much  was  due  on 
this  claim  at  the  date  of  the  insolvency,  and  make  the  distribu- 
tion accordingly.  The  trouble  and  expense  which  the  relator 
has  been  put  to  for  the  establishment  of  his  claim  are  but  in- 
cidents to  the  business  in  which  he  was  engaged.  It  was  the 
duty  of' the  Comptroller,  if  not  satisfied  of  the  correctness  of 
the  claim  when  presented,  to  disallow  it,  and  if  an  attempt  was 
made  to  obtain  its  adjudication,  to  make  such  defense  as  in  his 
judgment  was  proper.  No  provision  is  made  by  law  for  the 
payment  of  the  expenses  of  the  claimant  in  his  litigation  beyond 
the  taxable  costs,  and  necessarily  that  loss  must  fall  on  him,  as  it 
does  on  every  one  who  has  the  misfortune  to  be  driven  to  the 
courts  for  the  judicial  determination  of  his  rights. 

The  court  below   having  refused   the   mandamus^    its  judg- 
ment to  that  effect  is  affirmed. 

Judgment  affirmed. 


Eeynolds   v.  FiEST  Nat.  Bank  of  Ceawfobdsville,  Indiana. 

(113  U.  S.  405.) 

Trial — on  hill  and  answer  —  replication.  Jurisdiclion  to  quiet  title — hill  in 
equity  —  quit-claim  deed  —  equitahU  title.  Wational  hanks — power  to  pur- 
cJiase  real  estate  —  creditors  —  liens  — payment. 

After  the  setting  of  the  case  down  for  hearing  on  bill  and  answer,  after  a  cause 
has  been  so  set  down,  a  motion  to  dismiss  the  suit  for  want  of  timely  filing 
of  the  replication  is  too  late. 

A  Circuit  Court  of  the  United  States  has  jurisdiction  to  quiet  the  title  of  a  pur- 
chaser of  land,  as  against  a  deed  averred  by  the  bill  and  not  denied  by  the 
answer  to  be  void  on  its  face. 
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Where  K.  holds  an  estate  subject  to  mortgafje  and  other  liens  for  its  full  value 
in  the  hands  of  B. ,  and  is  adjudicated  a  bankrupt,  if  no  debts  have  been 
proved  against  his  estate,  and  he  is  discharged,  and  his  assignee  in  bank- 
ruptcy has  fully  settled  his  estate,  a  quit-claim  deed,  by  R.  to  B.,  vesta  a 
clear  equitable  title,  and  B.  may  maintain  a  bill  in  equity  against  R.  to  quiet 
the  title. 

A  National  bank  may  purchase  such  real  estate  as  shall  be  mortgaged  to  it  in 
good  faith  by  way  of  security  for  debts  previously  contracted  ;  and  if  in 
order  to  secure  the  same  debt,  it  purchases  other  real  estate  not  mortgaged 
to  it,  that  does  not  affect  the  title  to  the  land  it  was  authorized  to  purchase. 

Where  B.  agrees  with  R.  to  pay  R.'s  debts  which  are  liens  uponhis  estate  and 
satisfies  the  creditors,  and  takes  an  assignment  of  the  liens  to  himself,  R. 
cannot  complain. 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana. 
This  was  a  bill  in  equity  to  quiet  title  and  restrain  waste,  filed 
by  the  appellee,  First  National  Bank  of  Crawfordsville,  Indiana, 
against  the  appellant,  Harris  Reynolds.  The  bill  alleged  in  sub- 
stance that  on  August  18,  1875,  Reynolds  was  indebted  to  the 
bank  in  the  sum  of  $7,000,  which  was  evidenced  by  his  note  of 
that  date  and  amount,  with  Isaac  M.  Vance  and  James  H.  "Wat- 
son as  sureties;  and  that  on  the  day  just  mentioned,  in  order  to 
indemnify  the  sureties,  Reynolds  executed  a  mortgage  on  certain 
real  estate;  that  on  September  17,  1877,  Reynolds  executed  to 
the  bank  another  mortgage  on  the  same  lands  to  secure  an  addi- 
tional sum  of  $3,000  which  he  at  the  date  owed  the  bank ;  that 
on  August  30, 1878,  Reynolds  was  adjudged  a  bankrupt,  and  John 
W.  Baird  was  appointed  assignee  of  his  estate ;  that  on  April  18, 
1879,  the  assignee  reported  to  the  Bankruptcy  Court  that  no  assets 
of  the  bankrupt  had  come  to  his  hands  and  no  debts  been  proven 
against  his  estate,  whereupon  the  estate  was  settled,  and  both  the 
assignee  and  the  bankrupt  discharged  ;  that  before  the  discharge 
of  the  assignee,  to-wit,  on  April  11,  1879,  Reynolds  stated  to  the 
bank  that  no  claims  had  been  proven  against  his  estate,  and  that 
the  register  in  bankruptcy  had  given  him  a  writing  showing  that 
fact,  and  also  showing  that  the  title  to  the  real  estate  covered  by 
the  mortgage  to  the  bank  had  re-vested  in  him ;  that  relying  upon 
this  statement  the  bank  agreed  with  Reynolds,  Vance  and  Watson 
that  it  would  release  the  two  latter  from  their  liability  on  the  note 
for  $7,000,  in  consideration  of  which  Vance  and  "Watson  agreed 
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to  pay  the  bank  a  certain  sum  of  money  and  assign  to  it  tiie  moi-t- 
gage  executed  to  them  by  Eeyiiolds  for  their  indemnity,  and 
Reynolds  agreed  to  convey  the  mortgaged  property  to  the  bank, 
but  was  to  be  allowed  to  retain  possession  thereof  until  March  1, 
1880,  and  that  these  agreements  were  executed  ;  that  afterward 
the  bank  purchased  a  certificate  of  purchase  at  sheriff's  sale  of  a 
certain  part  of  the  mortgaged  premises  which  had  been  sold  upon 
a  judgment  senior  to  the  mortgage  to  the  bank,  and  at  the  expira- 
tion of  the  time  for  redemption  took  a  sheriff's  deed  for 
the  land  described  therein;  that  the  bank  was  compelled  to 
pay  $1,286.60  in  discharge  of  a  school-fund  mortgage  upon  the 
real  estate  mortgaged  to  it  ;  that  the  bank  purchased  from 
Ann  Smith  a  decree  against  said  land,  and  took  an  assignment 
thereof  to  itself ;  that  "  said  purchases  and  assignments  were 
made  upon  the  faith  of  the  agreement  and  deed  of  Reynolds, 
and  for  the  purpose  of  saving  expense  of  foreclosing  said  liens,  and 
that  the  amount  of  liens  so  held  *  *  *  was  fully  equal  to  the 
value  of  said  real  estate  at  the  time  of  said  agreement ;  "  that 
Reynolds,  for  the  purpose  of  annoying  complainant  and  casting  a 
cloud  upon  its  title  and  delaying  it  in  getting  possession,  claimed 
t-hat  after  the  execution  of  the  deed  to  the  bank,  Baird,  the  assignee, 
executed  to  him  a  quit-claim  deed  for  the  same  real  estate,  under 
which  he  claimed  to  be  the  owner ;  that  this  deed  was  wholly  in- 
operative, null  and  void,  because  the  interest  which  it  purported 
to  convey  never  had  passed  from  Reynolds,  and  because  it  was  made 
without  any  authority  from  the  Bankruptcy  Court,  and  because 
it  was  executed  by  a  party_out  of  possession,  and  as  to  whom  there 
was  an  adverse  possession.  It  was  averred,  in  an  amendment  to 
the  bill,  that  the  deed  from  Baird,  the  assignee,  to  Reynolds  was 
executed  after  the  latter  had  made  his  deed  to  the  bank ;  that 
Reynolds  had  caused  the  deed  of  the  assignee  to  himself  to  be  re- 
corded ;  and  that  under  it  he  was  asserting  a  title  paramount  to 
that  of  the  bank,  and  was  threatening  to  commit  waste,  and  was 
insolvent.  The  prayer  of  the  bill  was  for  a  decree  quieting  the 
title  of  the  bank  and  enjoining  waste  by  Reynolds. 

The  answer  of  Reynolds  was  filed  September  20, 1880.  It  admit- 
ted that  he  was  indebted  to  the  bank,  as  charged  in  the  bill,  in  the 
sum  of  $7,000,  for  which  Vance  and  "Watson  were  his  sureties, 
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and  that  he  had  executed  to  them  the  indemnifying  mortgage  men- 
tioned in  the  bill.  It  admitted  the  averments  in  respect  to,  his 
bankruptcy,  but  denied  that  he  had  made  to  the  bank  the  represen- 
tations that  the  assignee  in  bankruptcy  had  given  him  a  statement 
in  v^riting  sliovdng  that  no  debts  had  been  proven  against  his  estate 
in  bankruptcy,  and  that  the  title  to  his  real  estate  had  been  re- 
vested in  him.  The  answer  averreSthat  prior  to  the  execution  of 
the  deed  by  Eeynolds  to  the  bank,  the  latter  proposed  to  him  that 
it  would  pay  off  all  his  debts  which  were  liens  upon  his  real  estate, 
and  permit  him  to  retain  possession  thereof  until  March  1,  1880, 
on  condition  that  Reynolds  would  convey  to  the  bank,  by  quit- 
claim deed,  the  mortgaged  premises,  and  upon  the  further  condition 
that  Vance  and  Watson  would  convey  to  the  bank,  by  deed  of 
warranty,  two  hundred  acres  of  land  owned  by  them,  and  that  this 
proposition  was  accepted  ;  that  the  consideration  for  the  said  con- 
tract between  Kejnolds,  Watson,  Vance,  and  the  bank  pursuant 
to  which  he  executed  the  quit-claim  deed  to  the  bank,  was  this 
undertaking  and  agreement  of  the  bank;  that  Vance  and  Watson 
complied  on  their  part  with  the  agreement,  and  conveyed,  with 
covenants  of  warranty,  to  the  bank  two  hundred  acres  of  land 
owned  by  them ;  that  it  was  upon  the  faith  of  this  agreement, 
and  none  other,  that  the  quit-claim  deed  was  executed  by  Reynolds; 
that  when  this  agreement  was  entered  into,  the  estate  in  bankruptcy 
of  Reynolds  was  unsettled,  as  the  bank  knew,  and  that  the  pur- 
chase of  the  sheriff's  certificates,  and  other  purchases  made  and 
assignments  taken  by  the  bank,  were  in  violation  of  the  agree- 
ment under  which  Reynolds  made  the  deed  to  the  bank.  The 
answer  admitted  the  execution  and  delivery  of  the  deed  from 
Baird,  the  assignee,  to  Reynolds,  and  that  Reynolds  was  claiming 
whatever  title  the  deed  conferred  on  him,  and  denied  that  he  had 
threatened  to  commit  waste  on  the  premises. 

On  May  3,  1881,  the  cause  was  set  down  for  hearing  on  May 
lltli,  on  bill  and  answer  by  counsel  for  the  bank,  and  of  this  the 
defendant  had  immediate  notice.  On  the  day  fixed  for  the  hear- 
ing the  counsel  for  Reynolds  moved  the  court  to  dismiss  the  bill 
for  failure  of  the  complainant  to  except  to  the  answer  or  to  file 
replication  thereto.  The  motion  to  dismiss  the  bill  was  overruled. 
The  cause  was  then  heard  upon  bill  and  answer,  and  the  court 
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found  that  the  equity  of  the  case  was  with  the  complamant ;  that 
the.  material  averments  of  the  bill,  as  amended,  were  true,  ex- 
cept the  averment  as  to  waste  and  threatened  waste ;  that  -the 
various  instruments  set  forth  in  the  bill  had  been  executed  as 
charged;  that  Baird,  the  assignee  in  bankruptcy,  had  executed 
the  deed  to  Eeynolds  as  charged ;  that  this  deed  was  "  wholly  in- 
operative, null  and  void,"  and  that  the  assertion  of  title  thereunder 
cast  a  cloud  upon  complainant's  title;  and  that  the  complainant 
was  the  owner  of  and  entitled  to  the  possession  of  the  real  estate 
in  controversy.  A.  decree  was  entered  on  these  findings  quieting 
complainant's  title,  and  declaring  the  deed  from  Baird  to  Eey- 
nolds void.     From  this  decree  Reynolds  appealed. 

D.  W.  Voorhees,  for  appellant. 

J.  E.  McDonald  and  J.  M.  Butler,  for  appellee. 

Woods,  J.  The  first  complaint  of  the  appellant  is  that  the 
court  overruled  his  motion  to  dismiss  the  bill,  the  appellee  having 
failed  to  file  a  replication  to  the  answer  within  the  time  prescribed 
by  the  equity  rules.  The  motion  was  properly  denied.  The 
sixty-sixth  equity  rule  provides  that  "  whenever  the  answer  of 
the  defendant  shall  not  be  excepted  to,  or  shall  be  adjudged  or 
deemed  insufficient,  the  plaintiff  shall  file  the  general  replication 
thereto  on  or  before  the  next  succeeding  rule  day  thereof.  *  *  * 
If  the  plaintiff  shall  omit  or  refuse  to  file  such  replication  within 
the  prescribed  period,  the  defend'ant  shall  be  entitled  to  an  order 
as  of  course,  for  a  dismissal  of  the  suit,  and  the  suit  shall  there- 
upon stand  dismissed,  unless  the  court,  or  a  judge  thereof,  shall, 
upon  motion  for  ■cause  shown,  allow  a  replication  to  be  filed  nunc 
pro  tunc,  the  plaintifE  submitting,  to  speed  the  cause,  and  to  such 
other  terms  as  may  be  directed."  The  rule  thus  places  it  in  the 
defendant's  power  to  compel  the  complainant  to  put  the  case  at 
issue  or  to  go  out  of  court.  The  complainant  always  has  the 
option  of  setting  the  case  down  for  hearing  on  bill  and  answer, 
instead  of  filing  a  replication,  and  if  the  defendant  neglects  to 
enter  the  order  for  the  dismissal  of  the  suit  for  want  of  replica-: 
tion  until  after  the  cause  has  been  set  down  for  hearing  on  bill 
and  answer,  a  motion  by  the  defendant  to  dismiss  the  suit  for 
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want  of  replication  is  incongruous  and  untimely.  On  setting  the 
cause  down  for  hearing  on  bill  and  answer  the  case  is  put  at  issue, 
the  answer  becomes  evidence  (equity  rule  41,  cl.  2),  and  the  only 
evidence  the  defendant  needs,  for  it  must  be  taken  as  true  in  all 
respects.  Brinkerhoff  y.  Brown,  7  Johns.  Ch.  217;  Grosvenor  v. 
Cartwright,  2  Ch.  Cas.  21 ;  Barker  v.  Wyld,  1  Vem.  14.0 ;  FerJcins 
y.  Mckols,  11  Allen,  542;  Bale  v^McFvers,  2  Cow.  18.  There 
is  therefore  no  necessity  for  a  replication  or  for  the  taking  of 
testimony.  The  setting  the  case  down  for  hearing  on  bill  and  an- 
swer is  in  effect  a  submission  of  the  cause  to  the  court  by  the 
complainant  on  the  contention  that  he  is  entitled  to  the  decree 
prayed  for  in  his  bill  upon  the  admissions  and  notwithstanding  the 
denials  of  the  answer.  It  is  plain  therefore  that  after  the  cause 
had  been  so  set  down  the  motion  of  defendant  to  dismiss  the  suit 
for  want  of  the  timely  filing  of  the  rephcation  came  too  late,  and 
was  rightly  overruled. 

The  appellant  next  complains  of  the  decree  rendered  by  the 
Circuit  Court,  and  his  first  objection  is  that  the  court  had  no 
jurisdiction  to  quiet  the  title  of  the  appellee,  as  against  a  deed 
averred  by  the  bill,  and  not  denied  by  the  answer,  to  be  void  on 
its  face.  The  contention  is,  that  a  deed  void  on  its  face  is  not  a 
cloud  upon  the  title,  and  a  claim  of  title  under  it  is  no  ground  for 
the  interference  of  a  court  of  equity.  This  objection  is  not  tenable. 
It  may  be  conceded  that  the  Legislature  of  a  State  cannot  directly 
enlarge  the  Equitable  jurisdiction  of  the  Circuit  Courts  of  the 
United  States.  Nevertheless,  an  enlargement  of  equitable  rights 
may  be  administered  by  the  Circuit  Courts  as  well  as  by  the  courts 
of  the  States.  Case  of  Broderich's  Will,  21  Wall.  520.  And, 
although  a  State  law  cannot  give  jurisdiction  to  any  Federal 
court,  yet  it  may  give  a  substantial  right  of  such  a  character  that 
when  there  is  no  impediment  arising  from  the  residence  of  the 
parties,  the  right  may  be  enforced  in  the  proper  Federal  tribunal, 
whether  it  be  a  court  of  equity,  admiralty,  or  of  common  law. 
.Ex  parte  McNeil,  13  "Wall.  243.  While  therefore  the  courts  of 
equity  may  have  generally  adopted  the  rule  that  a  deed  void  upon 
its  face  does  not  cast  a  cloud  upon  the  title  which  a  court  of  equity 
would  undertake  to  remove,  we  may  yet  look  to  the  legislation  of 
the  State  in  which  the  court  sits  to  ascertain  what  constitutes  a 
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cloud  upon  the  title,  and  what  the  State  laws  declare  to  be  such, 
the  courts  of  the  United  States  sitting  in  equity  have  jurisdiction 
to  remore.  This  was  expressly  held  in  the  case  of  Glarlc  v. 
Smith,  13  Pet.  202,  where  it  was  said  by  this  court :  "  Kentucky 
has  the  undoubted  power  to  regulate  and  protect  individual  riglits 
to  her  soil,  and  to  declare  what  shall  form  a  cloud  on  titles ;  and 
Jiaving  so  declared,  the  courts*  of  the  United  States,  by  removing 
such  clouds,  are  only  applying  an  old  practice  to  a  new  equity 
created  by  the  Legislature."  ***** 

The  State  of  Indiana,  where  the  present  case  arose,  has  de- 
clared by  statute  what  kind  of  a  claim  against  real  estate  is  such 
a  cloud  upon  the  title  as  will  support  a  suit  to  remove  it.  Section 
1070  of  the  Revised  Statutes  of  Indiana,  of  the  year  1881,  pro- 
vides as  follows :  "  An  action  may  be  brought  by  any  person, 
either  in  or  out  of  possession,  or  by  any  one  having  an  interest  in 
remainder  or  reversion  against  another  who  claims  title  to  or  in- 
terest in  real  property  adverse  to  him,  although  the  defendant 
may  not  be  in  possession  thereof,  for  the  purpose  of  determining 
and  quieting  the  question  of  title."  This  act  confers  upon  any 
one  against  whom  another,  whether  in  or  out  of  possession,  claims 
an  adverse  title  or  interest  in  real  estate,  the  substantial  right  of 
having  the  disputed  title  settled  by  action  in  the  courts.  Under 
this  statute  it  has  been  decided  by  the  Supreme  Court  of  Indiana 
that  it  is  sufficient  to  aver  that  the  defendant  claims  some  interest 
or  title,  or  pretended  interest  or  title,  adverse  to  complainant, 
without  stating  what  the  title  is.  Marot  v.  Germania  Building 
Association,  54  Ind.  37;  Jeffersonviile,  etc.,  R.  Go.  v.  Oyler,  60 
id.  383.  The  bill  of  complainant  in  this  case  complies  with  this 
rule  by  averring  that  "  said  Eeynolds  is,  under  his  deed  "  from 
Baird,  the  assignee,  "  claiming  and  asserting  title  paramount  to  the 
title  of  this  complainant ;  "  and  the  answer  of  the  defendant  ad- 
mits, that  under  the  deed  executed  to  him  by  Baird,  he  is  claim- 
ing whatever  title  to  said  lands  the  same  confers  on  him.  The 
question  whether  under  such  a  statute  as  that  of  Indiana,  and 
under  the  facts  stated,  the  Circuit  Court  had  jurisdiction  to  render 
the  decree  complained  of,  has  been,  in  effect,  decided  in  the  affirm- 
ative by  this  court  in  the  case  of  Holland  y.  Ghallen,  110  U.  S. 
15.  In  that  ease  a  statute  of  Nebraska  was  under  review,  which 
Vol.  Ill— 18. 
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provided  that  "  an  action  may  be  brought  and  prosecuted  to  final 
decree  by  any  person,  whether  in  actual  possession  or  not,  claim- 
ing title  to  real  estate  against  any  person  who  claims  an  adverse 
interest  therein,  for  the  purpose  of  determining  such  interest  and 
quieting  the  title."  The  court,  speaking  by  Mr.  Justice  Field, 
declared,  in  substance,  that  this  statute  dispensed  with  the  general 
rule  of  courts  of  equity,  that  in  order  to  maintain  a  bill  to  quiet 
title,  it  was  necessary  that  the  party  should  be  in  possession,  and, 
in  most  cases,  that  his  title  should  be  established  at  law,  or  founded 
on  undisputed  evidence  or  long-continued  possession.  If  the 
equity  courts  of  the  United  States  in  Nebraska  could  dispense 
with  these  well-established  rules  of  equity,  and  administer  the 
rights  confeiTed  by  this  statute,  it  is  not  open  to  question  that 
in  this  case  the  Circuit  Court  could  disregard  a  similar  rule,  and 
entertain  jurisdiction  of  the  appellee's  case,  and  accord  to  him 
the  rights  conferred  by  the  statute  law,  even  though  the  deed 
under  which  the  appellant  claimed  was  void  on  its  face.  As  the 
same  statute  authorizes  the  court  to  take  cognizance  of  the  case, 
even  when  the  title  of  defendant  amounts  to  more  than  a  mere 
cloud,  and  applies  in  every  case  when  the  defendant  claims  an  ad- 
verse interest  in  or  title  to  the  property  in  controversy,  it  is  clear 
that  the  assignment  of  error  under  consideration  has  no  support. 

It  is  next  objected  to  the  decree  of  the  Circuit  Court  that  the 
appellee's  title  was  itself  doubtful,  and  the  bill  should  for  that 
reason  have  been  dismissed  ;  but  it  is  apparent  that  the  appellant 
was  entitled,  in  equity,  to  all  of  his  estate  in  bankruptcy  not  re- 
quired for  the  payment  of  his  debts.  This  estate,  as  appears 
bv  the  averments  of  the  bill  not  denied  by  the  answer,  was  sub- 
ject to  mortgage  and  other  liens  held  by  the  appellee  equal  in 
amount  to  its  full  value.  When  therefore  no  debts  having  been 
proven  against  his  estate,  the  appellant  was  discharged,  and  his 
assignee  in  bankruptcy  had  fully  settled  the  estate,  the  quit-claim 
deed  executed  by  the  former  to  the  appellee  vested  in  the  latter 
a  clear  equitable  title  to  the  premises  in  controversy,  and  this  was 
sufficient,  under  the  Indiana  statute,  to  justify  the  relief  prayed 
for  in  the  biU. 

The  appellant  next  insists  that  the  appellee,  being  a  National 
bank,  had  no  power,  under  the  act  establishing  National  banks, 
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to  take  a  conveyance  of  the  two-hundred-acre  tract  of  land,  from 
Vance  and  "Watson,  and  that  as  such  a  conveyance  formed  a  part 
of  the  agreement  by  which  the  appellee  acquired  title  to  the  land 
conveyed  to  it  by  the  appellant,  the  title  to  the  latter  tract  is 
void.  The  National  Banking  Law  (Rev.  Stat.,  §  5137)  provides  that 
a  iN^ational  banking  association  may  purchase  such  real  estate  as 
shall  be  mortgaged  to  it  in  good  faith  by  way  of  security  for  debts 
previously  contracted.  The  power  to  purchase  the  real  estate  in 
dispute  was  therefore  clearly  conferred  by  the  statute.  The  fact, 
that  in  order  to  secure  the  same  debt,  it  purchased  other  real 
estate  not  mortgaged  to  it,  cannot  affect  the  title  to  the  land 
which  it  was  authorized  to  purchase  ;  but  if  there  was  any  force 
in  this  objection  to  the  title,  it  could  not  be  raised  by  the  debtor, 
for  where  a  corporation  is  incompetent  by  its  charter  to  take  a 
title  to  real  estate,  a  conveyance  to  it  is  not  void,  but  only  void- 
able. The  sovereign  alone  can  object.  It  is  valid  until  assailed 
in  a  direct  proceeding  instituted  for  that  purpose.  National 
BanTcY.  Matthews,  98  U.  S.  628  ;  2  Nat.  Bank  Cas.  12;  National 
BanJc  v.  Whitney,  103  U.  S.  99,  ante;  Swope  v.  Leffingwell,  105 
id.  3. 

The  appellant  insists,  further,  that  the  appellee  did  not  per- 
form that  part  of  his  contract  by  which  he  agreed  to  pay  off  the 
debts  of  appellant  which  were  a  lien  upon  the  property  in  qiies- 
tion ;  that  the  purchase  of  the  sheriff's  certificate,  and  the  pur- 
chase and  transfer  to  himself  of  the  decree  in  favor  of  Ann 
Smith  were  not  payment  of  the  debts.  This  is  an  objection  to 
the  form  rather  than  the  substance  of  the  transaction.  The  debts, 
so  far  as  the  original  creditors  are  concerned,  were  satisfied,  and 
this,  together  with  their  assignment  to  the  appellee,  who  was 
under  a  contract  with  the  appellant  to  pay  them,  was,  in  sub- 
stance and  effect,  a  payment.  There  is  no  averment  that  the 
appellee  had  any  purpose  to  attempt  their  enforcement  against 
the  appellant,  and,  if  such  attempt  should  be  made,  it  could  not, 
in  the  face  of  the  contract,  succeed. 

We  think  that  the  decree  of  the  Circuit  Court  is  sustained  by 
the  admissions  of  the  answer,  and  that  there  is  no  error  in  the 
record.  Decree  affirmed. 

InKoeblingv.  First  Nat.  Bk.,30Fed.  Hep.  744,  it  was  briefly  held  by  Jackson  J  (W. 
Va.),  that  a  National  bank  which  has  lent  money  on  timber  land  may,  to  protect  itself, 
buy  the  land  on  foreclosure  and  cut  and  sell  the  timber-  Citing  First  Nat.  Bk.  v.  Nat. 
Ex.  Bk.,  93  V.  S.  123;  1  Nat.  Bank  Cas.  124. 
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FoKTiER  V,  New  Orleans  Nat.  Bank. 
New  Orleans  Nat.  Bank  v.  Fortier. 

(112  U.  S.  440.) 

Appeal  — jurisdiction  —  practice.    Marriage  —  wife's  separate  property  —  mort- 
gage.     Mortgage  —  tank. 

Where  a  suit  is  brought  in  the  United  States  court  by  one  in  his  individual 
name ,  as  president  of  a  National  bank,  and  the  whole  record  shows  that  the 
suit  was  treated  by  both  parties  as  that  of  the  bank,  and  not  of  the  in- 
dividual, the  defendant  will  not  be  allowed,  on' final  hearing,  to  assert  for 
the  first  time  that  the  individual  and  not  the  bank  was  the  complainant. 

Where  a  married  woman  borrows  money  with  the  authorization  of  the  hus- 
band, and  the  sanction  and  certificate  of  the  judge,  the  creditor  is  not 
bound  to  show  that  the  money  was  used  for  her  separate  benefit  and  ad- 
vantage ;  but  the  debt  may  be  enforced  against  her  separate  property  mort- 
gaged to  secure  it,  unless  she  shows  that  with  the  knowledge  or  conniv. 
ance  of  the  lender,  fhe  money  was  borrowed  and  used  solely  for  the  benefit 
of  her  husband. 

A  loan  of  money  made  by  a  National  bank  on  the  security  of  a  mortgage  is 
not  in  violation  of  the  National  Banking  Act. 

An  objection  to  the  taking  by  the  bank  of  a  mortgage  lien  as  security  for 
future  advances  can  only  be  made  by  the  United  States. 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana. 

Henry  C.  Miller  and  B.  F.  Jonas,  for  Fortier. 

Thomas  J.  Semmes  and  John  A.  Campbell,  for  New  Orleans 
Nat.  Bank. 

Wood,  J.  These  are  cross-appeals  from  a  decree  in  equity  in 
a  cause  brought  by  ' '  Albert  Baldwin,  in  his  capacity  of  president 
of  the  New  Orleans  National  Bank,  a  corporation  organized  under 
the  National  Banking  Law,  against  Celestine  Louise  Fortier,"  who 
was  a  married  woman,  the  wife  of  Polycarpe  Fortier.  The  pur- 
pose of  the  suit  was  to  enforce  the  collection  of  a  note  "  drawn," 
as  the  biU  avers,  "by  the  said  Celestine  Louise  Fortier  to  her 
own  order,  and  by  her  indorsed  with  the  authorization  of  her  said 
husband,  dated  at  New  Orleans,  March  16.  1877,  payable  one  year 
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after  date,  bearing  interest  at  eight  per  cent  per  annum  from 
maturity  until  paid,  for  ten  thousand  dollars."  Leon  Godchaux 
was  the  payee  of  the  note,  who,  after  its  maturity,  and  but  a  short 
time  before  the  suit  was  brought,  transferred  it  to  the  New 
Orleans  National  Bank.  The  note  was  secured  by  a  mortgage, 
executed  by  Mrs.  Fortier,  on  three  squares  and  six  lots  of  ground 
in  the  city  of  New  Orleans,  which  were  her  separate  property. 
The  bill  by  which  the  suit  was  commenced  prayed  for  an  order 
of  seizure  and  sale  of  the  mortgaged  premises,  as  provided  by  the 
Code  of  Practice  of  Louisiana.  The  mortgage  was  in  the  or- 
dinary form  of  mortgages  in  Louisiana,  and  was  executed  in  the 
usual  manner  before  a  notary  public  and  competent  witnesses. 
Appended  to  it  was  the  following  certificate : 

"  The  State  of  Louisiana,  Parisli  of  Orleans,  City  of  New  Orleans  —  Fourth 
District  Court  for  the  Parish  of  Orleans. 

I,  W.  T.  Houston,  judge  of  the  Fourtli  District  Court  for  the  parisli  of 
Orleans,  do  hereby  certify  that  on  this  fourteenth  day  of  March,  1877,  person- 
ally came  and  appeared  before  me,  at  chambers,  in  the  city  of  New  Orleans, 
Mrs.  Celestine  Louise  Labranche,  of  lawful  age,  the  wife  of  Polycarpe  For- 
tier of  this  city,  and  by  virtue  of  article  127  of  the  Revised  Civil  Code  of 
Louisiana,  I  did  then  and  there  examine  the  said  Mrs.  P.  Fortier,  separate  and 
apart  from  her  said  husband,  and  she  stated  that  she  appeared  before  me  for 
the  purpose  of  obtaining  the  certificate  specified  in  said  article  to  borrow  the 
sum  of  ten  thousand  dollars  for  her  separate  benefit  and  advantage  by  mort- 
gaging her  separate  property. 

"I  do  further  certify  that  then  and  there  I  examined  her  touching  the  object 
for  which  the  said  sum  of  money  was  to  be  borrowed,  and  that  I  have  by  her 
declaration,  made  on  oath,  ascertained  to  my  satisfactiqn  that  the  sum  of  ten 
thousand  dollars,  which  the  said  Mrs.  P.  Fortier  desires  to  borrow,  is  not  for 
her  husband's  debts  nor  for  his  separate  advantage  or  the  benefit  of  his  sepa- 
rate estate  or  for  the  community,  but  that  the  same  is  solely  for  her  separate 
advantage,  and  I  therefore  give  and  sign  this  certificate  in  pursuance  of  said 
article,  giving  my  sanction  and  authority  to  said  Mrs.  P.  Fortier,  with  the  au- 
thorization of  her  husband,  to  hypothecate  or  mortgage  her  separate  property 
for  the  purpose  of  borrovs^ing  the  said  sum  of  ten  thousand  dollars. 

"  Witness  my  hand  and  the  seal  of  said  court,  this  fourteenth  day  of  March, 

1877. 

W.  T.  HOUSTON,  Judge." 

A  writ  of  seizure  and  sale  having  issued  as  prayed  for  in  the 
bill,  Mrs.  Fortier  filed  her  plea  and  a  cross-bill.  In  the  latter,  she 
prayed  for  an  injunction  to  restrain  the  seizure  and  sale  of  the 
mortgaged  premises.     The  grounds  upon  which  she  based  her  de- 
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feuse  to  the  original  bill,  and  the  relief  prayed  by  her  crossbill, 
were  as  follows :  Admitting  that  at  and  before  the  date  of  the 
note  and  mortgage  she  was  separated  in  property  from  her  hue- 
band,  Polycarpe  Fortier,  she  averred  that  she  "was  possessed  in  her 
own  right,  as  of  a  separate  estate,  of  the  property  described  in  the 
mortgage ;  that  the  consideration  of  the  note  sued  on  and  secured 
by  the  mortgage  was  in  part,  money*]ent  to  her  husband  by  God- 
chaux,  the  payee,  and  in  part,  the  payment-and  satisfaction  of  a  debt 
dne  from  her  husband  to  Godchaux.  To  show  that  Godchaux  knew 
that  the  money  was  not  borrowed  for  the  separate  benefit  of  Mrs. 
Fortier,  the  cross- bill  further  averred  that  before  the  execution 
of  the  mortgage  by  her,  it  was  agreed  between  her  husband  and 
Godchaux  that  the  loan  should  be  secured  by  a  mortgage  on  her 
husband's  property  ;  but  the  titles  not  proving  satisfactory  to  God- 
chaux, it  was  agreed  between  him  and  her  husband  that  the  mort- 
gage to  secure  the  loan  should  be  placed  on  her  separate  property, 
and  that  it  should  be  transferred  to  the  property  of  her  husband 
when  his  titles  were  perfected.  For  the  reasons  stated,  it  was 
averred  that  the  note  and  mortgage  sued  on  were  not  binding  on 
her  property. 

There  was  an  answer  and  demurrer  to  the  cross-bill.  The  answer 
denied  that  the  note  sued  on  was  given  for  any  other  purpose  than 
that  expressed  in  the  certificate  of  the  judge  appended  to  the  mort- 
gage, and  averred  that  the  money  raised  on  the  note  was  all  paid 
to  Mrs.  Fortier,  except  the  discount,  amounting  to  $1,025,  and  the 
sum  of  $1,200,  which  was,  by  her  direction,  handed  to  the  notary 
to  pay  taxes  due  on  the  mortgaged  premises.  The  demurrer  ap- 
plied to  all  those  averments  of  the  cross-bill "  tending  to  show  that 
the  said  note,  and  mortgage  granted  by  her,"  Mrs.  Fortier,  "  to 
secure  the  same,  were  not  executed  for  her  own  use  and  benefit, 
in  opposition  to  her  sworn  declarations  made  on  her  exami- 
nation by  the  judge  of  the  Fourth  District  Court,  and  the  certifi- 
cate of  the  said  judge  to  that  effect,  and  to  all  those  averments  in 
regard  to  the  application  made  of  the  money  lent  by  said  God- 
chaux on  the  faith  of  said  mortgage."  It  was  shown  by  the  evi- 
dence that  the  mortgage  and  note  were  executed  in  the  oflSce  of 
the  notary ;  that  Mr.  and  Mrs.  Fortier  and  Godchaux,  the  payee 
of  the  note  and  the  mortgage,  were  present ;   that  upon  the  execu- 
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tion  and  deliveiy  of  the  papers,  Godchaux  retained  from  the 
$10,000,  for  which  the  note  was  given  —  First,  the  discount  of 
ten  per  cent,  on  the  face  of  the  note,  amounting  to  $1,025  ;  and, 
second,  the  amount  of  a  debt  due  from  Mr.  Fortier  to  him,  being 
the  sum  of  $1,800 ;  that  he  gave  liis  check  to  the  notary  for 
$1,200,  to  be  apphed  to  the  discharge  of  taxes,  etc.,  which  were  a 
lien  on  the  mortgaged  premises,  that  he  paid  the  residue  of  the 
$10,000  by  handing  to  Mrs.  Fortier  his  check  on  the  Union  Na- 
tional Bank  for  $5,975,  payable  to  her  order.  It  was  further  shown 
that  after  Mrs.  Fortier  received  the  check,  it  was  deposited  by  Mr. 
Fortier,  with  her  indorsement,  to  his  own  credit  in  the  Louisiana 
National  Bank,  and  the  deposit  was  drawn  out  from  time  to  time 
thereafter  on  his  checks.  The  proceeds  of  the  check  for  $1,200 
handed  to  the  notary  were  apphed,  after  deducting  the  fees  of  the 
notary,  to  the  payment  of  the  taxes,  interest,  and  costs,  which  were 
a  lien  on  the  mortgaged  premises. 

Robert  Dnque,  a  witness  for  the  defendant,  who  appeared  to 
be  tlie  friend  and  legal  adviser  of  Mr.  Fortier,  the  husband,  testi- 
fied that  the  latter,  before  the  execution  of  the  note  and  mortgage 
in  suit,  proposed  to  Godchaux  to  borrow  of  him  $10,000,  and  to 
secure  the  same  by  a  mortgage  on  the  Fort  Leon  plantation,  of 
which  he  was  the  owner  ;  that  Godchaux  declined  to  make  the  loan 
on  the  security  offered,  on  account  of  some  defect  in  the  title,  and 
that  the  loan  was  afterward  made  on  the  security  of  the  mortgage 
in  suit,  with  the  agreement  between  Mr.  Fortier  and  Godchaux 
that  when  the  former  perfected  his  title  to  the  Fort  Leon  planta- 
tion, the  mortgage  should  be  transferred  to  it,  and  the  property 
of  Mrs.  Fortier  released  therefrom.  The  testimony  of  Duque  on 
these  points  was  directly  and  unequivocally  contradicted  by  the  de- 
position of  Godchaux.  Godchaux  also  testified,  that  before  the 
loan  was  made  to  Mrs.  Fortier,  he  went  to  see  the  property  which 
was  afterward  mortgaged  ;  that  he  was  shown  over  it  by  Mrs. 
Fortier,  who  told  him  she  wanted  to  borrow  the  money  to  im- 
prove the  property  and  pay  off  the  taxes  due  upon  it.  This  testi- 
mony of  Godchaux  in  reference  to  his  inspection  of  the  property 
and  the  statements  of  Mrs.  Fortier  was  not  directly  contradicted 
by  her,  although  she  was  examined  as  a  witness  in  the  case,  nor 
was  she  questioned  by  her  counsel  in  reference  thereto.  She  testi- 
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fied  that  slie  received  no  money  from  Godchaux  on  the  loan  made 
by  him,  and  that  she  did  not  receive  any  money  on  his  check, 
■wjhich  she  admitted  was  indorsed  by  her,  and  that  none  of  the 
money  loaned  was  used  for  her  separate  benefit.  Upon  final  hear- 
ing, the  Circuit  Court  rendered  a  decree  for  the  complainant  in 
the  original  bill  for  $7,860,  with  interest  thereon  from  March  16, 
1878,  and  five  per  cent,  attorney's  fees,  having  deducted  from  the 
amount  appearing  to  be  due  upon  the  note  of  Mrs.  Fortier  the 
sum  of  $2,140,  that  sum  being  the  amount  retained  by  Godchaux 
out  of  the  proceeds  of  the  note  of  Mrs.  Fortier  for  the  debt  due 
him  by  Mr.  Fortier,  with  the  interest,  etc.  The  court  dismissed 
the  cross-bill  with  costs.     Both  parties  appealed. 

It  is  first  assigned  for  error  by  Mrs.  Fortier,  the  original  defend- 
ant, that  as  the  bill  was  filed  in  the  name  of  "  Albert  Baldwin, 
in  his  capacity  of  president  of  the  New  Orleans  National  Bank," 
against  the  defendant,  who  is  alleged  to  be  a  citizen  of  Louisiana, 
it  does  not  appear  that  the  parties  were  citizens  of  different  States, 
and  as  no  other  ground  of  jurisdiction  is  averred,  the  Circuit 
Court  does  not  appear  to  have  had  jurisdiction  of  the  case.  If 
Baldwin  was  in  fact  the  complainant,  there  was  no  ground  stated 
in  the  petition  upon  which  the  jurisdiction  of  the  Circuit  Court 
could  rest,  and  the  objection  to  the  jurisdiction  could  be  made 
at  any  time.  But  the  counsel  for  the  bank  insists  that  the  bank, 
and  not  Baldwin,  was  the  complainant.  The  question  is  there- 
fore, how  is  the  bill  to  be  construed  ? 

It  is  clear,  upon  an  inspection  of  the  whole  record,  that  the  suit 
was  treated  by  both  parties  and  by  the  Circuit  Court  as  the  suit  of 
the  New  Orleans  National  Bank  and  not  of  Albert  Baldwin.  Every 
pleading  in  the  case,  including  the  answer  and  cross-bill  filed  by 
the  defendant,  and  every  order  and  decree  made  bj'  the  court,  was 
entitled  "  The Nevp  Orleans  National  Bank  v.  C.  L.  Fortier" 
In  the  appeal  bond  given  by  the  defendant,  the  case  was  described  in 
the  same  manner.  The  cause  of  action  set  out  in  the  petition  was  the 
cause  of  action  of  the  bank.  The  plea  of  the  defendant  to  the  orig- 
inal bill,  treated  the  bank  as  the  complainant  by  averring  that  "  the 
said  bank  is  not  the  holder  of  the  note  for  value,  and  that  the 
note  was  sued  on  in  the  name  of  the  bank  merely  to  give  the 
court  jurisdiction."  The  answer  to  the  cross-bill  was  styled  the  an- 
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swer  of  the  'New  Orleans  National  Bank.  It  averred  that  the 
bank  was  the  holder  of  the  note  and  mortgage  sued  on,  and  that 
the  bill  was  intended  to  be,  and  was,  the  bill  of  complaint  of  the 
bank  and  not  of  Baldwin.  There  was  no  replication  to  this  an- 
swer. It  is  plain  therefore  that  the  defendant  carried  on  the  litiga- 
tion on  the  theory  that  the  bank  was  the  complainant,  and  the 
cause  w;as  entertained  and  decided  by  the  Circuit  Court  on  the 
same  assumption.  We  must  adhere  to  the  construction  of  the  bill 
asserted  by  the  bank  and  acquiesced  in  by  the  defendant.  The  de- 
fendant having  herself  so  construed  and  treated  the  bill,  will  not 
be  allowed  on  final  hearing,  in  order  to  defeat  the  jurisdiction,  to 
assert,  for  the  first  time,  that  Baldwin,  and  not  the  bank,  was  the 
complainant.  It  follows  that  the  objection  to  the  jurisdiction  is 
not  well  taken. 

We  now  come-  to  the  merits  of  the  case.  The  contention 
of  the  counsel  for  complainant  is  that  Mrs.  Fortier,  having 
by  the  authorization  of  her  husband  and  of  the  judge  of  the 
Fourth  District  Court,  evidenced  by  his  certificate,  been  empow- 
ered to  borrow  the  money  sued  for  to  be  used  for  her  separate 
benefit  and  advantage,  and  to  mortgage  her  separate  property 
therefor,  is  concluded  by  the  certificate  of  the  judge,  and  cannot 
be  heard  to  deny  that  the  money  was  borrowed  for  her  own  use, 
or  to  assert  that  it  was  borrowed  to  pay  her  husband's  debts,  or 
for  his  separate  advantage..  On  the  other  hand  the  counsel  for 
the  defendant  insist  that  the  money  was  in  fact  borrowed  by  Mrs. 
Fortier  for  the  use  of  and  to  pay  the  debts  of  her  husband,  which 
Godchaux,  the  payee  of  the  note,  well  knew,  and  that  the  money 
borrowed  was  so  applied  by  the  husband,  and  that  she  is  not  pre- 
cluded by  the  certificate  of  the  judge  from  showing  these  facts, 
and  that  being  shown,  they  are  a  defense  to  the  suit. 

By  article  2412,  Civil  Code  La.  1826,  it  was  provided  as  fol- 
lows :  "  The  wife,  whether  separated  in  property  by  contract  or 
by  judgment,  or  not  separated,  cannot  bind  herself  for  her  hus- 
band, nor  conjointly  with  him,  for  debts  contracted  by  him  before 
or  during  the  marriage."  This  article  is  now  article  2398  of  the 
Civil  Code  of  1870.  The  Supreme  Court  of  Louisiana,  con- 
struing it,  has  repeatedly  decided  that  a  debt  contracted  by  a  mar- 
ried worhan,  whether  separated  in  property  from  her  husband  or 
Vol.  Ill— 19. 


146  UNITED  STATES 


Fortier  v.  New  Orleans  Nat.  Bank.     New  Orleans  Nat.  Bank  v.  Fortier. 

not,  could  not  be  enforced  against  her  unless  the  creditor  estab- 
lished affirmatively  that  the  debt  inured  to  her  separate  benefit. 
Dranguet  v.  Prudhomme,  3  La.  74 ;  Pascal  v.  Sauvinet,  1  La. 
Ann.  428  ;  Erwin  v.  MoCalop,  5  id.  173  ;  Brandegee  v.  Kerr,  7 
Mart.  (IS".  S.)  64  ;  Beauregard  v.  Rer  Husband,  7  La.  Ann.  294; 
Moussier  v.  Zunts,  14  id.  15.  In  the  case  last  cited,  the  court 
say :  "  It  is  a  principle  that  has  come  down  to  us  from  the  laws 
of  Spain,  that  he  who  contracts  with  a  married  woman  must  show 
affirmatively  that  the  contract  inured  to  her  advantage.  The 
exception  vs^as  vrhen  the  wife  renounced  the  sixty -first  law  of  Toro, 
but  this  exception  no  longer  exists." 

This  article,  thus  construed,  still  continues  to  be  the  law  of 
Louisiana,  except  as  modified  by  the  act  of  1855,  which  now  con- 
stitutes articles  126,  127  and  128  of  the  Revised  Code  of  1870. 
They  are  as  follows : 

"  Art.  12(3.  A  married  woman  over  the  age  of  twenty-one  years  may,  by  and 
with  the  authorization  of  her  husband,  and  with  the  sanction  of  the  judge, 
borrow  money  or  contract  debts  for  her  separate  benefit  and  advantage,  and 
to  secure  the  same  grant  mortgages  or  other  securities  affecting  her  separate 
estate;  paraphernal  or  dotal. 

"  Art.  137.  In  carrying  out  the  power  to  borrow  money  or  contract  debts,  the 
•"wife,  in  order  to  bind  herself  or  her  paraphernal  or  dotal  property,  must,  ac- 
cording to  the  amount  involved,  be  examined  at  chambers  by  the  judge  of  the 
district  or  parish  in  which  she  resides,  separate  and  apart  from  her  husband, 
touching  the  objects  for  which  the  money  is  to  be  borrowed  or  debt  contracted  ; 
and  if  he  shall  ascertain  either  the  one  or  the  other  are  for  her  husband's  debts, 
or  for  his  separate  benefit  or  advantage,  or  for  the  benefit  of  his  separate  estate 
or  of  the  community,  the  said  judge  shall  not  give  his  sanction  authorizing 
the  wife  to  perform  the  acts  or  incur  the  liabilities  set  forth  in  article  136. 

"Art.  138.  If  the  wife  shall  satisfy  the  judge  that  the  money  about  to  be 
borrowed  or  debt  contracted  is  solely  for  her  separate  advantage,  or  for  the 
benefit  of  her  paraphernal  or  dotal  property,,then  the  judge  shall  furnish  her 
with  a  certificate  setting  forth  his  having  made  such  examination  of  the  wife 
as  is  required  by  article  137,  which  certificate,  on  presentation  to  a  notary, 
shall  be  his  authority  for  drawing  an  act  of  mortgage  or  other  act  which  may 
be  required  for  the  security  of  the  debt  contracted,  and  shall  be  annexed  to  the 
act,  which  act,  when  executed  as  herein  prescribed,  shall  furnish  full  proof 
against  her  and  her  heirs,  and  be  as  binding  in  law  and  equity  in  all  the 
courts  of  this  State  and  have  the  same  efl'ect  as  if  made  by  a,  feme  sole." 

The  effect  of  these  articles  is  simply  to  establish  a  new  rule  of 
evidence  in  cases  of  loans  of  money  made  to  married  women.  The 
cases  in  which  they  have  been  construed  by  the  Supreme  Court 
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of  Louisiana  show  clearly  that  the  contention  of  the  complainant, 
that  the  certificate  of  the  Judge  is  conclusive  evidence  of  the  fact 
that  the  money  lent  to  a  married  woman  was  for  her  sole  benefit, 
and  that  she  will  not  be  allowed  to  contradict  it,  cannot  be  sus- 
tained. The  construction  put  upon  these  articles  is  that  the  effect 
of  the  authorization  and  certificate  of  the  judge  was  to  relieve 
the  creditor  from  the  burden  of  proving  that  the  money  lent  by 
him  to  the  wife  inured  to  her  benefit,  and  to  cast  the  burden  on 
the  wife  to  prove  that  it  did  not.  Bcmk  v.  Barrow,  21  La.  Ann. 
398.  In  the  case  of  Barth  v.  Easa,  30  id.  940,  it  was  held 
that  prior  to  the  act  of  1855  the  burden  of  proof  to  bind  the  wife, 
was  on  the  creditor,  but  that  under  that  act,  when  the  judge's 
authorization  had  been  obtained,  the  burden  of  proof  rested  on 
the  wife  to  show  that  she  was  not  bound.  In  Olaverie  v.  Oero- 
dias,  30  La.  Ann.  291,  the  plaintiff  holding  the  note  of  Gerodias, 
a  married  woman,  secured  by  mortgage  on  her  paraphernal  prop- 
erty, executed  by  the  authorization  of  the  judge,  took  out  execu- 
tory process  thereon.  Mrs.  Gerodias  filed  an  opposition  thereto, 
on  the  ground  among  others,  that  her  note  and  mortgage  were 
given  for  the  purpose  of  securing  the  debt  of  the  husband  to 
Claverie.  The  latter  admitted  that  the  note  was  executed  by  Mrs. 
Gerodias  to  enable  her  husband  to  obtain  the  means  of  carrying 
on  his  trade,  "  and  was  given  by  him  to  the  respondent  (Claverie) 
for  that  purpose,  to  the  knowledge  of  his  wife."  Upon  these 
facts  the  court  said  :  "  The  law  forbids  the  wife  to  become  security 
of  her  husband,  or  to  bind  herself  or  property  for  his  debts.  Her 
note  for  such  a  purpose,  in  the  hands  of  the  husband's  creditor, 
who  takes  it  knowingly,  is  utterly  void.  The  act  of  1855  (now 
articles  126,  127,  128,  Civil  Code)  has  no  application  to  such  a 
■case  as  is  here  presented."  And  the  court  affirmed  the  judgment 
of  the  lower  court,  which  decreed  the  nullity  of  the  mortgage, 
the  erasure  of  its  inscription,  and  directed  the  surrender  of  her 
note  to  Mrs.  Gerodias,  notwithstanding  the  fact  that  the  note  and 
mortgage  had  been  executed  by  virtue  of  the  authorization  and 
certificate  of  the  judge,  as  provided  in  the  act  of  1855.  In  Barth 
V.  Kasa,  ubi  supra,  it  was  held  that  when  a  married  woman  has, 
even  under  the  authorization  of  the  judge,  executed  her  note  and 
mortgage  on  her  separate  property  to  secure  it,  she  may  show 
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by  way  of  defense  thereto,  that  she  gave  the  note  and  mortgage 
for  the  debt  of  her  husband,  being  induced  thereto  by  her  hus^ 
band  and  the  creditor.  So  in  Hall  v.  Wyche,  31  La.  Ann.  734, 
it  was  held  that  the  authoifization  of  a  judge  to  a  married  woman 
to  borrow  money,  and  execute  a  mortgage  to  secure  its  repayment^ 
does  not  preclude  her  from  proving  that  with  the  knowledge  of 
the  creditor,  the  mortgage  was  given  to  secure  an  antecedent  debt 
of  the  husband  due  to  him.  These  cases  show  conclusively  that 
the  contention  of  counsel  for  the  complainant  cannot  be  main- 
tained. 

On  the  other  hand,  it  does  not  follow  that  because  the  money 
borrowed  by  the  wife  with  the  authorization  of  the  judge  was 
used  to  pay  her  husband's  debts,  the  note  and  mortgage  given 
therefor  are  void  and  cannot  be  enforced.  To  make  such  a  de- 
fense good,  it  must  be  shown  that  the  creditor  knew  when  he 
made  the  loan  that  the  money  was  not  to  be  used  for  the  separate 
benefit  or  advantage  of  the  wife ;  for  the  lender,  having  in  good 
faith  paid  the  money  to  the  wife  or  to  another  by  her  direction, 
is  not  bound,  since  the  passage  of  the  act  of  1855,  to  see  that  it 
is  used  for  her  benefit.  It  has  been  so  held  by  the  Supreme 
Court  of  Louisiana.  In  McGlellan  v.  Dane,  32  La.  Ann.  1197, 
the  defendant  was  a  married  woman,  who  had  executed  by  the 
authorization  of.  the  judge  the  note  and  mortgage  sued  on. 
She  alleged  by  way  of  defense  that  the  note  and  mortgage  were 
obtained  from  her  through  the  influence  of  her  husband,  who  re- 
ceived the  money  for  which  the  note  and  mortgage  were  given, 
and  that  therefore  as  to  her  they  were  without  consideration.  In 
support  of  her  defense  Mrs.  Dane  offered  evidence  tending  to 
show  that  the  money  borrowed  was  subsequently  received  by  her 
husband,  and  by  him  used  for  his  own  purposes.  This  evidence 
was  admitted  by  the  court  below,  and  its  admission  was  declared 
by  the  Supreme  Court  to  be  error.  In  giving  judgment  the  court 
said  :  "  The  check  representing  the  borrowed  money  was  de- 
livered to  the  wife,  who  indorsed  the  same  and  received  the  money 
which  it  called  for,  and  to  require  more  from  the  lender  in  snch 
cases  would  be  to  defeat  the  very  object  of  the  law.  *  *  * 
Our  jurisprudence  is  firmly  settled  on  this  question,  and  it  is  un- 
necessary to  quote  authorities  in  support  of  the  proposition  that 
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in  the  absence  of  any  allegation  of  fraud  against  the  creditor 
himself,  married  women  are  bound,  as  all  other  persons,  bj  their 
contracts  and  mortgages,  executed  under  proper  authorization,  as 
required  by  the  law  of  1855  (Civil  Code,  127,  128),  and  cannot 
be  allowed  by  parol  testimony  to  attempt  to  disprove  the  certifi- 
<;ate  of  the  judge  and  their  own  authentic  declarations  in  acts  of 
mortgage.  Nor  will  the  law  authorize  the  inquiry  into  the  sub- 
sequent disposition  made  of  the  funds  borrowed  by  married 
women  when  properly  authorized  thereto.  The  law  does  not  and 
cannot  confer  upon  the  lender  in  such  circumstances  the  power 
and  authority  to  watch  over  and  control  the  acts  of  the  married 
woman  who  has  borrowed  money  from  him,  so  as  to  prevent  the 
improper  use  of  the  same."  In  the  still  later  case  of  Dougherty 
V.  Insurance  Go.,  35  La.  Ann.  629,  the  Supreme  Court  of 
Louisiana  said  :  "  Objections  founded  on  the  irregularity  of  the 
proceedings  before  the  judge,  and  on  the  use  made  of  the  money 
and  the  like,  in  the  absence  of  fraud  or  complicity  on  the  part  of 
the  lender,  have  no  force.  The  jurisprudence  is  now  well  settled 
that  in  such  case  the  lender  is  not  bound  to  look  behind  the 
judge's  certificate,  and  is  not  concerned  as  to  the  actual  use  of  the 
money  after  it  is  paid  to  the  wife  or  according  to  her  direction." 
See  also  Pilcher  v.  Pugh,  28  La.  Ann.  494,  and  Henry  v, 
Gauthreaux,  32  id.  1103. 

The  result  of  these  authorities,  succinctly  stated,  is  that  since  the 
act  of  1855,  when  a  married  woman,  with  the  authorization  of 
her  husband,  and  the  sanction  and  certificate  of  the  judge,  bor- 
rows money,  the  creditor  is  not  bound  to  show  that  the  money 
was  used  for  her  separate  benefit  and  advantage,  but  the  debt  may 
be  enforced  against  her,  and  her  separate  property  mortgaged  to 
secure  it,  unless  she  shows  that  with  the  knowledge  or  connivance 
of  the  lender  the  money  was  borrowed  and  used,  not  for  her 
separate  benefit,  but  for  that  of  her  husband.  This  conclusion 
supports  the  decree  of  the  Circuit  Court.  When  Godchaux  de- 
ducted and  retained  out  of  the  money  loaned  on  the  note  and 
mortgage  of  Mrs.  Fortier,  the  sum  of  $1,800  to  pay  a  debt  due 
to  herself  from  her  husband,  and  paid  over  to  her,  or  by  her 
direction  only,  the  residue,  he  was  acting,  so  far  as  the  sum  just 
mentioned  is  concerned,  in  complicity  with  the  husband  and  in 
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fraud  of  the  law,  and  he  cannot  shield  himself  under  the  author- 
ization of  the  judge.  This  sum,  with  the  interest  thereon,  was 
properly  deducted  from  the  amount  due  on  the  note  and  mortgage. 
The  $1,200  paid  by  Godchaux  to  the  notary,  by  the  direction  of  Mrs, 
Fortier,  to  clear  off  taxes,  with  the  interest  and  costs,  which  were 
a  lien  upon  that  property  mortgaged  by  her,  was  applied  for  her 
separate  benefit  and  advantage,  and  she  cannot  escape  liabihty  for 
it.  As  to  the  $5,975,  the  residue  of  the  loan,  we  are  of  the  opin- 
ion that  the  defendant  has  not  made  it  appear  aflBrmatively  by 
preponderance  of  proof,  as  she  was  bound  to  do,  that  the  money 
was  borrowed  by  her  with  the  knowledge  or  connivance  of 
Godchaux  to  pay  ofE  the  debts,  or  for  the  use  of  her  husband. 
Godchaux  therefore  having  handed  to  the  defendant  a  check,, 
payable  to  her  own  order,  for  the  residue  of  the  loan,  his  duty 
ceased.  Under  the  act  of  1855  he  was  not,  as  we  have  seen, 
bound  at  his  peril  to  take  care  that  she  applied  the  money  to  her 
own  separate  benefit  and  advantage.  So  far  therefore  as  the  de- 
fense to  the  enforcement  of  the  money  paid  by  the  check  rested 
in  the  averment  that  the  money  borrowed  of  Godchaux  was  with 
his  complicity  borrowed  for  the  use  of  the  husband,  and  not  for 
separate  advantage  of  the  wife,  it  must  fail. 

Complaint  is  made  in  behalf  of  Mr.  Fortier  that  the  court 
erred  in  enforcing  by  its  decree  a  loan  of  money  made  by  a 
National  bank  on  the  security  of  a  mortgage ;  the  contention  be- 
ing that  the  loan  on  such  a  security  was  unauthorized  by  the 
National  Banking  Act,  and  was  therefore  void.  In  the  cases  of 
National  BanTc  v.  Matthews,  98  U.  S.  621;  2  Nat.  Bank  Gas. 
12,  and  National  Bank  v.  Whitney,  103  U.  S.  99;  ante  5,  this 
point  is  expressly  decided  against  the  contention  of  the  defend- 
ant, and  in  the  latter  case  it  was  also  held  that  an  objection,  to  the 
taking  by  the  bank  of  a  mortgage  lien  as  security  for  future  ad- 
vances could  only  bo  made  by  the  United  States. 

It  follows  from  the  views  we  have  expressed  that  the  decree  of 
the  Circuit  Court  was  right,  and  should  be  affirmed ;  and  it  is  so 
ordered. 
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(U3  0.  S.689.) 
Taxation  —  uniformity  and  equality. 

National  bank  shares  may  not  lie  subjected  to  State  taxation,  where  a  very 
material  relative  part  of  other  moneyed  capital  .in  the  hands  of  individ- 
ual citizens  within  the  same  jurisdiction  or  taxing  district  is  exempted  from 
such  taxation. 

Capital  invested  in  National  bank  shares  was  intended  by  Congress  to  be 
placed  upon  the  same  footing  of  substantia]  equality  in  respect  of  taxation 
by  State  authority  as  the  State  establishes  for  other  moneyed  capital  in  the 
hands  of  individual  citizens,  however  invested,  whether  in  State  bank  shares 
or  otherwise. 


I 


N"  error  to  the  Supreme  Court  of  the  State  of  Pennsylvania. 

Charles  W.   Wells,  for  plaintiff  in  error. 
W.  J.  Whitehouse,  for  defendant  in  error. 


Haklan,  J.  The  plaintiff  in  error  brought  this  suit  in  a  State 
court  of  Pennsylvania  for  an  iajunction  restraining  the  commis- 
sioners of  Schuylkill  county  from  levying  a  county  tax  for  the 
year  1883  upon  certain  shares  in  the  Pennsylvania  National  Bank 
—  an  association  organized  under  the  National  Banking  Act.  , 
The  suit  proceeds  upon  the  ground  that  such  levy  violates  the  act 
of  Congress  prescribing  conditions  upon  State  taxation  of  Na- 
tional bank  shares,  in  this  :  that  "  other  moneyed  capital  in  the 
hands  of  individual  citizens"  of  that  county  is  exempted,  by 
the  laws  of  Pennsylvania,  from  such  taxation.  A  demurrer  to 
the  bill  was  sustained,  and  the  suit  was  dismissed.  Upon  appeal 
to  the  Supreme  Court  of  Pennsylvania  that  judgment  was 
affirmed  on  the  ground  that  the  laws  of  the  State  under  which 
the  defendants  sought  to  justify  the  taxation  were  not  repugnant 
to  the  act  of  Congress. 

State  taxation  of  National  bank  shares  was  permitted  by  the 
forty-first  section  of  the  act  of  Congress  of  June  3,  1864, 
subject  to  the  restriction  that  it  should  not  be  at  a  greater  rate 
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than  that  imposed  upon  other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  the  same  State.  13  Stat.,  chap.  106,  §41.  But 
that  section  contained  a  proviso  to  the  effect  "  that  the  tax  so  im- 
posed, under  the  laws  of  any  State,  upon  shares  of  any  of  the  asso- 

.  -  ciations  authorized  by  this  act,  shall  not  exceed  the  rate  imposed 
upon  the  shares  in  any  of  the  banks  organized  under  the  authority 
of  the  State  where  such  association  is  located."  The  case  of  Lioji- 
herger  v.  Rouse,  9  Wall.  469  ;  1  Nat.  Bank  Cas.  41,  arose  under 
that  act.  The  question  there  was  whether  shares  in  a  National 
bank  were  exempt  from  State  taxation  merely  because  two  State 
banks  of  issue,  organized  before  the  National  Banking  Act  was 
passed,  and  which  held  a  very  inconsiderable  portion  of  the  bank- 
ing capital  of  the  State,  had  by  their  charter  the  right  to  pay  a 
certain  per  cent  on  the  amount  of  their  capital  stock  in  full  of 
all  State  bonus  and  taxes  —  an  amount  less  than  that  imposed 
upon  National  bank  shares.  The  shares  of  other  associations  in 
the  State  having  the  privileges  of  banking,  except  the  power  to 
emit  bills,  were  taxed  like  the  shares  in  National  banks.  It  was 
held  that  Congress  meant,  by  reference  in  the  act  of  1864  to 
taxation  of  State  bank  shares,  to  require,  as  a  condition  to  taxa- 
tion by  the  State  of  shares  in  National  banks,  that  she  should, 
unless  restrained  by  valid  contract,  tax  in  like  manner  the  shares 
of  banks  of  issue  of  her  own  creation.  There  was  no  question 
in  that  case  of  discrimination  against  capital  invested  in  National 

•  bank  shares  in  favor  of  moneyed  capital,  which  was  invested 
otherwise  than  in  bank  stock. 

But  the  act  of  1864  was  so  far  modified  by  that  of  February 
10,  1868  (15  Stat.,  chap.  7),  that  the  validity  of  such  State  tax- 
ation was  thereafter  to  be  determined  by  the  inquiry  whether  it 
was  a  greater  rate  than  was  assessed  upon  other  moneyed  capital 
in  the  hands  of  individual  citizens,  and  not  necessarily  by  a  com- 
parison with  the  particular  rate  imposed  upon  shares  in  State 
banks.  The  effect,  if  not  the  object  of  the  latter  act,  was'  to  pre- 
clude the  possibility  of  any  such  interpretation  of  the  act  of  Con- 
gress as  would  justify  States,  while  imposing  the  same  taxation 
upon  National  bank  shares  as  upon  shares  in  State  banks,  from 
discriminating  against  National  bank  shares,  in  favor  of  moneyed 
capital  not  invested  in  State  bank  stock.     At  any  rate  the  acts  of 
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Congress  do  not  now  permit  any  such  discrimination.     Section 
5219  of  the  Revised  Statutes,  is  as  follows : 

"  Nothing  herein  (the  National  Banking  Act)  shall  prevent  all  the  shares  in 
any  association  from  being  included  in  the  valuation  of  tlie  personal  property 
of  the  owner  or  holder  of  such  shares,  in  assessing  taxes  imposed  by  authority 
of  the  State  within  which  such  association  is  located,  but  the  legislature  of 
each  State  may  determine  and  direct  the  manner  and  place  of  taxing  all  the 
shares  of  National  banking  associations  located  within  the  State,  subject  only 
to  two  restrictions  :  that  the  taxation  shall  not  be  at  a  greater  rate  than  is  as- 
aessed  upon  other  moneyed  capital  in  the  hands  of  individual  citizens  of  such 
State,  and  that  the  shares  of  any  National  banking  association,  owned  by  non- 
residents of  any  State,  shall  be  taxed  in  the  city  or  county  where  the  bank  is 
located,  and  not  elsewhere.  Nothing  herein  shall  be  construed  to  exempt  the 
real  property  of  associations  from  either  State,  county  or  municipal  taxes  to 
the  same  extent,  according  to  its  value  as  other  real  property  is  taxed," 

Wliether  the  proposed  taxation  for  county  purposes  of  the 
plaintiff's  shares  of  National  bank  stock  is  at  a  greater  rate  than 
is  assesseil  for  like  purposes  on  other  moneyed  capital  in  the  hands 
of  individual  citizens,  is  the  single  question  upon  which  depends 
the  affirmance  or  reversal  of  the  judgment. 

Before  examining  the  statutes  of  Pennsylvania  upon  the  subject 
of  taxation,  it  will  be  well  to  ascertain  how  far  the  decisions  of  this 
court  have  fixed  the  true  meaning  of  the  words  "  at  a  greater  rate 
than  is  assessed  vipon  other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  such  State."  The  Supreme  Court  of  Pennsylvania 
is  of  opinion  that  the  commissioners  are  fully  sustained  by  the  de- 
cision in  Hepburn  v.  School  Directors,  23  Wall.  480;  1  Nat.  Bank 
Cas.  113.  In  that  case  the  question  was  whether  the  owner  of 
National  bank  shares  residing  in  Cumberland  county,  Pennsylva- 
nia, was  exempt  from  a  local  tax  by  reason  of  a  statutory  exemp- 
tion from  all  taxation  in  that  county,  except  for  State  purposes, 
of  "  mortgages,  judgments,  recognizances  and  money  owing  upon 
articles  of  agreement  for  the  sale  of  real  estate,"  except  mort- 
gages, judgments  and  articles  of  agreement  given  by  corporations. 
Laws  Penn.  1868,  p.  61.  The  value  of  such  securities  (if  they  could 
all  be  properly  so  described)  as  compared  with  other  moneyed 
capital  in  the  hands  of  individual  citizens  in  that  locality,  did  not 
appear  in  that  case.  What  the  court  had  to  decide,  and  all  that 
it  did  decide,  was  whether  the  exemption  from  local  taxation  of 
mortgages,  judgments,  recognizances  and  money  due  upon  agree- 
VoL.  111—20. 
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ments  for  the  sale  of  real  estate  in  the  hands  of  individuals,  was 
a  partial  exemption  only  ;  that  is,  whether  it  was  so  substantial  in 
its  nature  and  operation  as  to  affect  the  integrity  of  the  general 
assessment  for  local  purposes.  The  court,  after  observing  that 
money  at  interest  was  not  the  only  moneyed  capital  to  which  the 
National  Banking  Act  had  reference,  and  that  the  words  "  other 
moneyed  capital  "  included  investments  in  bank  shares  and  other 
stocks  and  securities,  said :  "  This  is  a  partial  exemption  only. 
It  was  evidently  intended  to  prevent  a  double  burden  by  the  tax- 
ation both  of  property  and  debts  secured  upon  it.  Necessarily, 
there  may  be  other  moneyed  capital  in  the  locality  than  such  as  is 
not  exempt.  Some  part  of  it  only  is.  It  could  not  have  been  the 
intention  of  Congress  to  exempt  bank  shares  from  taxation  be- 
cause some  moneyed  capital  was  exempt."  That  case  is  authority 
for  the  proposition  that  a  partial  exemption  by  a  State,  for  local 
purposes,  of  moneyed  capital  in  the  hands  of  individual  citizens, 
does  not  of  itself  and  without  reference  to  the  aggregate  amount 
of  moneyed  capital  not  so  exempted,  establish  the  right  to  a  simi- 
lar exemption  in  favor  of  National  bank  shares  held  by  persons 
within  the  same  jurisdiction.  But  it  is  by  no  means  an  antliority 
for  the  broad  proposition  that  National  bank  shares  may  be  sub- 
jected to  local  taxation  where  a  very  material  part,  relatively,  of 
other  moneyed  capital  in  the  hands  of  individual  citizens  within 
the  same  jurisdiction  or  taxing  district  is  exempted  from  such 
taxation.  Indeed,  such  an  interpretation  of  the  statutes  might 
entirely  defeat  the  purpose  that  induced  Congress  to  confine  State 
taxation  of  National  bank  shares  within  the  limit  of  equality  with 
other  moneyed  capital ;  for  it  would  enable  the  States  to  impose 
upon  capital  invested  in  such  shares  materially  greater  burdens 
than  those  to  which  other  moneyed  capital  in  individual  hands  is 
subjected. 

The  case  of  Adams  v.  Nashville,  95  U.  S.  19 ;  1  Nat.  Bank  Cas. 
148,  is  also  relied  upon  to  support  the  judgment  below.  The  ques- 
tion there  raised  was  whether  an  alleged  exemption  from  municipal 
taxation,  under  an  ordinance  of  a  city,  of  its  interest- bearing  bonds, 
operated  to  exempt  from  like  taxation  tlie  shares  of  a  National  bank 
located  in  the  same  city.  The  court  held  that  as  the  ordinance  had 
been  abrogated  by  subsequent  legislation  of  the  State,  no  such  ex- 
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emption  existed.  However,  considering  the  question  on  its 
merits,  it  was  said  that  the  act  of  Congress  did  not  intend  "  to  cut 
off  the  power  to  exempt  particular  kinds  of  property,  if  the  Legis- 
lature chose  to  do  so."  In  illustration  of  this  view  reference  was 
made  to  exemptions  of  homesteads,  household  furniture,  school- 
houses,  academies  and  libraries  —  regulations  sustained,  as  a  gen- 
eral rule,  upon  grounds  of  policy  and  humanity,  or  because  the 
property  exempted  is  employed  for  objects  more  or  less  connected 
with  the  public  welfare.  And  it  was  observed  that  the  discre- 
tionary power  of  the  Legislature  over  such  subjects  remained  as 
before  the  act  of  1868 ;  the  intention  of  that  statute  being  to 
protect  corporations  formed  under  its  authority  from  unfriendly 
discrimination  by  the  States  in  the  exercise  of  their  taxing  power. 
"  That  particular  persons  or  particular  articles  are  relieved  from 
taxation,  is  not  a  matter  to  which  either  class  can  object."  It  is 
scarcely  necessary  to  say  that  this  language  leaves  mitoached  the 
question  as  to  the .  power  of  the  State  to  subject  the  shares  of 
National  banks  to  taxation,  when  a  very  material  portion  of  other 
moneyed  capital  in  the  hands  of  individual  citizens  and  corpora- 
tions is  exempted  from  like  taxation. 

The  court  has  had  occasion  to  examine  the  provisions  of  the 
National  Banking  Act  in  several  other  cases  recently  determined. 
People  V.  Weaver,  100  U.  S.  539  ;  2  Nat.  Bank  Gas.  57 ;  PeltmiY. 
National  Banh,  101  U.  S.  143  ;  2  Nat.  Bank  Cas.  85  ;  Cummings 
V.  Same,  101 U.  S.  153  ;  2  Nat.  Bank  Cas.  74 ;  Supervisors  v.  Stan- 
ley, 105  U.  S.  305;  ante  33;  Evansville  Bank  v.  Britton,  id.  323; 
ante  48.  From  these  cases  may  be  deduced  certain  rules  for  the 
construction  of  that  act :  (1)  That  the  words  "  at  a  greater  rate 
than  is  assessed  upon  other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens ' '  refer  to  the  entire  process  of  assessment,  which, 
in  the  case  of  National  bank  shares,  includes  both  their  valuation 
and  the  rate  of  percentage' on  such  valuation  ;  consequently,  that 
the  act  of  Congress  is  violated  if,  in  connection  with  a  fixed  per- 
centage applicable  to  the  valuation  alike  of  National  bank  shares 
and  of  other  moneyed  investments  of  capital,  the  State  law  es- 
tablishes or  permits  a  mode  of  assessment  by  which  such  shares 
are  valued  higher  in  proportion  to  their  real  value  than  is  other 
moneyed  capital.     (2)  That  a  State  law  which  permits  individual 
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citizens  to  deduct  their  just  debts  from  the  valuation  of  their 
personal  property  of  everj'  kind,  other,  than  National  bank  shares, 
or  which  permits  the  tax  payer  to  deduct  from  '  the  sum  of  his 
credits,  money  at  interest  or  other  demands  to  the  extent  of  his 
hona  fide  indebtedness,  leaving  the  remainder  to  be  taxed, 
while  it  denies  the  same  right  of  deduction  from  the  cash  value 
of  bank  shares,  operates  to  tax  the  latter  at  a  greater  rate  than 
other  moneyed  capital. 

These  decisions  show,  that  in  whatever  form  the  question  has 
arisen,  this  court  has  steadily  kept  in  view  the  intention  of  Con- 
gress not  to  permit  any  substantial  discrimination  in  favor  of 
moneyed  capital,  in  the  hands  of  individual  citizens,,  as  against 
capital  invested  in  the  shares  of  National  banks.  In  People  v. 
Weaver,  the  court  said  :  "As  Congress  was  conferring  a  power 
on  the  States  which  they  would  not  otherwise  have  had,  to  tax 
these  shares,  it  undertook  to  impose  a  restriction  on.  the  exercise 
of  that  power,  manifestly  designed  to  prevent  taxation  which 
-should  discriminate  against,  that  class  of  property  as  compared 
with  other  moneyed  capital.  In  permitting  the  States  to  tax 
these  shares  it  was  foreseen  that  the  States  might  be  disposed 
to  tax  the  capital  invested  in  these  banks  oppressively.  This 
might  have  been  prevented  by  fixing  a  limit  on  the  amount.  But 
Congress,  with  due  regard  to  tlie  dignity  of  the  States,  and  with 
a  desire  to  interfere  only  so  far  as  was  necessary  to  protect  the 
banks  from  any  thing  beyoud  their  equal  share  of  the  public  bur- 
dens, said  :  "  You  may  tax  the  real  estate  of  the  banks  as  other 
real  estate  is  taxed,  and  you  may  tax  the  shares  of  the  bank  as 
the  personal  property  of  the  owner,  to  the  same  extent  you  tax 
other  moneyed  capital  invested  in  your  State.  It  was  conceived 
that  by  this  qualiiication  of  the  power  of  taxation  equality  would 
be  secured  and  injustice  prevented." 

We  come  now  to  consider  whether  the  laws  of  Pennsylvania, 
under  which  defendants  propose  to  levy  a  tax,  for  county  pur- 
poses, upon  the  plaintiff's  shares  of  stock,  are  open  to  the  objec- 
tion tliat  they  violate  the  principle  of  equality,  which  the  act  of 
Congress  intended  to  establish  between  capital  invested  in  such 
shares,  and  other  moneyed  capital.  By  a  law  of  that  State, 
passed  March    31,  1870  —  upon  which  the  defense  mainly  rests 
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—  it  is  provided  "that  all  the  shares  of  National  banks,  located 
within  this  State,  and  of  banks  and  savings  institutions  incorpo- 
rated by  this  State,  shall  be  taxable  for  State  purposes  at  the  rate 
of  three  mills  (subsequently  four)  per  annum  upon  the  assessed 
value  thereof;  and  for  county,  school,  municipal  and  local  pur- 
poses at  the  same  rate  as  now  is  or  may  hereafter  be  assessed  and 
imposed  upon  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  this  State."  Laws  Penn.  1870,  p.  42.  This  act  sug- 
gests, upon  its  face,  the  inquiry  as  to  what  moneyed  capital,  in 
the  hands  of  individual  citizens,  is  subject  to  taxation  for  county 
and  other  local  purposes ;  for  such  capital,  if  exempted  from 
local  taxation  at  the  date  of  the  passage -of  that  act,  remains  ex- 
empt, unless  the  Legislature  of  the  State  has  since  subjected  it  to 
taxation.  Evidently,  in  respect  of  taxation  for  local  purposes, 
the  Legislature  did  not  intend  by  the  act  of  1870,  to  remove  the 
then  existing  exemptions,  and  subject  all  moneyed  capital,  of 
whatever  description,  to  such  taxation ;  but  only  to  establisli  a 
uniform  rate  of  local  taxation  as  between  capital  invested  in  Na- 
tional bank  shares,  and  such,  and  only  such,  moneyed  capital  as 
was  then,  or  might  thereafter  be,  subjected  to  taxation. 

To  ascertain  what  moneyed  capital  was,  at  the  passage  of  the 
act  of  1870,  or  has  since  become,  exempted  in  Pennsylvania  from 
taxation  for  county  purposes,  requires  an  examination  of  several 
statutes,  commencing  with  the  one  passed  in  1844.  The  latter 
subjected  to  taxation,  "  for  all  State  and  county  purposes  whatso- 
ever," the  following  personal  property  :  Mortgages ;  money 
owing  by  solvent  debtors,  whether  by  promissory  note,  penal  or 
single  bill,  bond  or  judgment ;  articles  of  agreement  and  accounts 
bearing  interest,  except  notes  or  bills  for  work  and  labor  done,  and 
bank  notes ;  shares  or  stock  in  any  bank,  institution  or  company 
then  or  thereafter  incorported  by  or  in  pursuance  of  any  law  of 
the  State,  or  of  any  other  State  or  government ;  shares  of  stock 
or  weekly  deposits  in  unincorporated  saving  fund  institutions  ; 
public  loans  or  stocks,  except  those  issued  by  the  State ;  money 
loaned  or  invested  on  interest  in  any  other  State.  2  Brightly's 
Purd.  Dig.  1380;  Laws  Penn.  1844,  p.  497. 

In  1850  shares  of  stock  in  State  banks,  created  after  tlie  State 
Banking  Act  of  1850,  were  relieved  from  taxation  for  county  pur- 
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poses.  Laws  Penn.  1852,  p.  442 ;  Allegheny  Co.  v.  Shoeriberger,  1 
Grant,  35.  Ahd  in  1854  all  bonds  or  certificates  of  any  railroad 
company  incorporated  in  the  State  were  declared  liable  to  taxation 
"for  State  purposes  only."     2  Brightly's  Purd.  Dig.  1369,  §  81. 

By  an  act  approved  April  12,  1859,  it  was  provided  that  there- 
after the  capital  stock  of  all  banks,  savings  institutions  and  com- 
panies whatever,  of  the  State,  "  shall  be  subject  to  and  pay  a 
tax  into  the  treasury  of  the  Commonwealth  annually,  at  the  rate 
of  one-half  mill  for  each  one  per  cent  of  dividend  made  or  de- 
clared by  such  bank,  savings  institution,  or  company  ; "  and  in 
ease  of  no  such  dividend  being  declared,  then  three  mills  upon  a 
valuation  of  the  capital  stock,  agreeably  to  the  above  act  of  1844. 
The  same  act  exempted  from  tax  upon  dividends  any  institution 
or  company  (except  banks  of  issue)  then  liable  for  tax  on  capital 
stock.  It  was  further  declared  that  that  act  should  not  be  so 
construed  as  to  make  building  associations,  plankroad  or  turnpike 
companies  liable  for  any  tax  to  the  Commonwealth,  when  such 
companies  make  or  declare  no  dividends.  Laws  Penn.  1859,  p. 
629.  And  by  an  act  passed  January  3,  1868,  it  was  declared  that 
from  and  after  its  passage  the  shares  of- stock  held  by  any  stock- 
holder in  any  institution  or  company  incorporated  under  the  laws 
of  the  State,  which  in  its  corporate  capacity  is  liable  to,  and  pays 
into  the  State  treasury,  the  tax  imposed  by  the  act  of  April  12, 
1859,  "  shall  not  be  taxable  in  the  hands  of  said  stockholder,  per- 
sonally, for  State,  county,  or  local  purposes ; "  so  much  of  the 
act  of  1844  as  imposed  a  tax  for  State  or  county  purposes  upon 
any  stockholder  in  his  individual  capacity  being  repealed  in  terms, 
without  relieving  such  corporations  from  any  tax  then  imposed 
by  law,  or  their  real  estate  from  any  State,  county,  or  local  tax 
to  which  it  then  was  or  might  thereafter  be  subjected.  Laws 
Penn.  1868,  p.  1318. 

Then  followed  the  act  of  1879,  bj'  the  third  section  of  which 
every  incorporated  company  or  association  doing  business  in  Penn- 
sylvania, or  having  capital  employed  tbere  in  the  name  of  any 
other  company  or  corporation  —  except  foreign  insurance  com- 
panies, banks,  and  savings  institutions  —  was  required  to  pay  a 
certain  annual  tax  on  its  capital  stock  into  the  State  treasury. 
Laws  Penn.  1879,  p.  112. 
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This  brings  us  to  the  act  of  June  10,  1881,  whereby  mort- 
gages; moneys  owing  by  solvent  debtors,  whether  by  promissory 
note,  penal  or  single  bill,  bond  or  judgment ;  articles  of  agree- 
ment and  accounts  bearing  interest,  except  notes  or  bills  for  work 
and  labor  done ;  obligations  to  banks  for  money  loaned ;  bank 
notes ;  shares  of  stock  in  banks,  banking  or  saving  institutions  or 
companies,  then  or  thereafter  incorporated  under  any  law  of  Penn- 
sylvania ;  public  loans  or  stocks,  except  those  by  that  State  or  the 
United  States ;  money  loaned  or  invested  in  any  other  State,  and 
all  other  moneyed  capital  in  the  hands  of  individual  citizens  of 
that  State  —  are  declared  "to  be,  and  are  hereby,  taxable  for  State 
purposes,  at  the  rate  of  four  mills  on  the  dollar  of  the  value  thereof 
annually ;  provided,  that  all  mortgages,  judgments  and  recogni- 
zances whatsoever,  and  all  moneys  due  or  owing  upon  articles  of 
agreement  for  the  sale  of  real  estate,  shall,  after  the  passage  of  this 
act,  be  exiempt  from  all  taxation  except  for  State  purposes ;  pro- 
vided, the  provisions  of  this  act  shall  not  apply  to  building  and 
loan  associations,"  the  money  loaned  by  them  being  subjected  to 
the  same  tax  as  money  loaned  by  individuals.  By  the  second  sec- 
tion of  the  same  act,  all  corporations  paying  interest  on  a  loan  or 
loans,  taxable  for  State  purposes,  whether  secured  by  bond,  mort- 
gage, recognizance  or  otherwise,  are  required  to  report  to  the 
Auditor-General  annually  the  amount  of  such  indebtedness 
owned  by  residents  of  Pennsylvania,  and  to  pay  into  the  State 
treasury  four  mills  upon  every  dollar  of  such  indebtedness, 
such  tax  to  be  deducted  by  the  corporation  paying  it  from  the  in- 
terest on  such  indebtedness  ;  whereupon  "  such  indebtedness, 
whether  secured  by  bond  and  mortgage,  judgment  or  otherwise, 
shall  be  exempt  from  other  taxation  in  the  hands  of  the  holders 
thereof."     Laws  Penn.  1881,  p.  99. 

Unless  we  greatly  misapprehend  the  effect  of  this  legislation,  a 
very  large  amount  of  property,  made  subject  by  the  act  of  1844 
to  taxation  for  both  State  and  county  purposes,  has  since  been 
relieved  from  the  burdens  of  county  taxation  ;  while  the  imposi- 
tion by  the  act  of  1870  upon  National  bank  shares  of  local  taxa- 
tion at  the  same  rate  as  was  at  the  latter  date,  or  has  been  since, 
imposed  upon  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  the  State,  leaves  such  shares  subject  to  taxation  as  pro- 
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vided  in  the  act  of  1844.  The  burden  of  countj  taxation,  imposed 
by  the  latter  act,  has,  at  all  events,  been  removed  from  all  bonds 
or  certificates  of  loan  issued  by  any  railroad  company  incorporated 
by  the  State ;  from  shares  of  stock  in  the  hands  of  stockholders  of 
any  institution  or  company  of  the  State  which,  in  its  corporate 
capacity,  is  liable  to  pay  a  tax  into  the  State  treasury  under  tlie 
act  of  1859 ;  from  mortgages,  judgments  and  recognizances  of 
every  kind  ;  from  moneys  due  or  owing  upon  articles  of  agreement 
for  the  sale  of  real  estate  ;  from  all  loans,  however  made,  by  cor- 
porations, which  are  taxable  for  State  purposes,  when  such  cor- 
porations pay  into  the  State  treasury  the  required  tax-  on  such 
indebtedness. 

As  the  present  case  comes  before  us  upon  demurrer  to  the  bill, 
we  have,  excepting  the  allegations  of  the  latter,  no  means  of  de- 
termining the  value  of  the  capital  thus  exempted  from  the  county 
taxation  which  is  imposed  upon  capital  invested  in  National  bank 
shares.  After  referring  to  the  acts  of  1870  and  1881,  the  bill 
charges :  "  That  for  the  year  1881,  as  is  shown  b}'  the  public  re- 
port and  by  the  books  of  the  Auditor-General  of  Pennsylvania,  the 
sum  of  $1,692,938.66  was  paid  into  the  State  treasury  as  tax  upon 
the  capital  stock  of  such  corporations  by  them  in  their  corporate 
capacity,  which  sum  of  money  was  paid  upon  a  gross  capital  stock, 
of  the  corporations  paying  the  same,  of  the  value,  approximately 
stated,  of  $564,000, 000.  That  it  appears,  as  is  shown  by  the  books 
and  published  report  of  the  Secretary  of  Internal  Affairs  for  the 
year  1881,  that  the  total  valuation  throughout  the  State  for  that 
year  of '  all  mortgages,  money  owing  by  solvent  debtors,  whether 
by  promissory  note,  penal  or  single  bill,  bond,  or  judgment ;  also  all 
articles  of  agreement  and  accounts  bearing  interest,  owned  or  pos- 
sessed by  any  person  or  persons  whatsoever  (except  notes  or  bills 
for  work  or  labor  done,  and  all  obligations  given  to  banks  for 
money  loaned  and  bank  notes),  and  all  public  loans  or  stocks  what- 
soever, except  those  issued  by  this  State  or  the  United  States,  and 
all  moneys  loaned  or  invested  on  interest  in  any  other  State,  and 
all  other  moneyed  capital  in  the  hands  of  individual  citizens  of 
the  State' — amounts  to  $74,931,765.  That  for  the  same  year, 
as  is  shown  by  the  books  and  published  reports  of  the  Auditor- 
General,  a  tax  was  paid  into  the  State  treasury  upon  corporation 
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and  municipal  loans,  not  probably  included  in  the  foregoing  sum, 
upon  an  aggregate  valuation  of  $51,404,162.50.  That  by  the  pro- 
visions of  section  1  of  the  act  of  June  10,  1881  (P.  L.  99),  all 
mortgages,  judgments,  and  recognizances  whatsoever,  and  all 
moneys  due  or  owing  upon  articles  of  agreement  for  the  sale  of 
real  estate,  were  exempt  from  all  taxation  except  for  State  pur- 
poses. That  section  2  of  said  act  of  1881  exempts  from  local  taxa^ 
tion,  in  the  hands  of  the  holders  thereof,  all  loans  issued  by  cor- 
porations paying  interest  thereon,  where  such  corporations  pay 
into  the  State  treasury  the  State  tax  of  four  mills  on  each  dollar 
thereof ;  and  by  act  of  May  1, 1854  (P.  L.  535),  '  all  bonds  or  cer- 
tificates of  indebtedness  of  any  railroad  company  incorporated  by 
this  Commonwealth  be,  and  the  same  shall  be,  liable  to  taxation 
for  State  purposes  only.'  That  the  total  paid-in  capital  of  all  the 
State  banks  and  savings  institutions  in  said  Commonwealth,  other 
than  National  banks,  as  appears  by  the  books  and  published  re- 
ports of  the  Auditor-General  for  the  year  1881,  is  $7,161,740.68, 
while  the  total  paid-in  capital  of  the  National  banks  located  within 
said  State,  in  said  year,  amounted  to  $57,452,051." 

The  demurrer,  of  course,  admits  these  allegations  of  fact  to  be 
true.  Their  materiality  is  not  affected  by  the  circumstance  that 
they  are  stated  to  appear,  also,  upon  the  books  and  published  re- 
ports of  the  Auditor-  General  and  the  Secretary  of  Internal  Affairs 
of  Pennsylvania.  Upon  such  facts,  and  in  view  of  the  revenue  laws 
of  the  State,  it  seems  difficult  to  avoid  the  conclusion  that,  in 
respect  of  county  taxation  of  National  bank  shares,  there  has  been 
and  is  such  a  discrimination,  in  favor  of  other  moneyed  capital 
against  capital  invested  in  such  shares,  as  is  not  consistent  with 
the  legislation  of  Congress.  The  exemptions  in  favor  of  other  mon- 
eyed capital  appear  to  be  of  such  a  substantial  character  in  amount 
as  to  take  the  present  case  out  of  the  operation  of  the  rule  that  it  is 
not  absolute  equality  that  is  contemplated  by  the  act  of  Con- 
gress ;  a  rale  which  rests  upon  the  ground  that  exact  uniformity 
or  equality  of  taxation  cannot,  in  the  nature  of  things,  be  expected 
or  attained  under  any  system.  But  as  substantial  equality  is  at- 
tainable, and  is  required  by  the  supreme  law  of  the  land,  in  re- 
spect of  State  taxation  of  National  bank  shares,  when  the  inequality 
is  so  palpable  as  to  show  that  the  discrimination  against  capital 
Vol.-  Ill— 31. 
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invested  in  such  shares  is  serious,  the  courts  have  no  discretion 
but  to  interfere. 

The  Supreme  Court  of  Pennsylvania,  after  referring  to  Hep- 
hurn  V.  School  Directors,  as  having  involved  the  same  question 
that  is  now  presented,  and  observing  that  the  exemption  is  here  as 
there  only  partial,  says  :  "  Not  only  is  some  other  moneyed  capi- 
tal of  a  miscellaneous  character  taxable  for  local  purposes,  but  aU 
such  capital  of  the  same  character  as  that  which  you  desire  to  ex- 
empt ;  that  is  to  say,  the  shares  of  State  banks  and  savings  insti- 
tutions." Again  :  "The  General  Assembly  has  authorized  the 
taxation  of  the  shares  of  these  banks  in  no  other  manner  and  at  na 
higher  rate  than  other  capital  of  a  similar  character."  If  by  this 
language  it  is  meant  that  an  illegal  discrimination  against  capital 
invested  in  National  bank  shares  cannot  exist  where  no  higher 
rate  or  heavier  burden  of  taxation  is  imposed  u^on  them  than  upon 
capital  invested  in  State  bank  shares,  or  in  State  savings  institu- 
tions, we  have  to  say  that  such  is  not  a  proper  construction  of  the  act 
ot  Congress.  Capital  invested  in  National  bank  shares  was  intended 
to  be  placed  upon  the  same  footing  of  substantial  equality  in  re- 
spect of  taxation  by  State  authority  as  the  State  establishes  for  other 
moneyed  capital  in  the  hands  of  individual  citizens,  however  in- 
vested, whether  in  State  bank  shares  or  otherwise.  As  the  act  of 
Congress  does  not  fix  a  definite  limit  as  to  percentage  of  value,  be- 
yond which  the  States  may  not  tax  National  bank  shares,  cases  will 
arise  in  which  it  will  be  difficult  to  determine  whether  the  exemp- 
tion of  a  particular  part  of  moneyed  capital  in  individual  hands  is  so 
serious  or  material  as  to  infringe  the  rule  of  substantial  equality. 
But  unless  we  have  failed  to  comprehend  the  scope  and  effect  of 
the  taxing  laws  of  Pennsylvania,  and  unless  the  allegations  of  the 
bill  be  untrue,  the  present  case  is  not  of  that  class.. 

Our  attention  is  called  by  counsel  for  the  defendants  to  the 
fact  that  Pennsylvania  derives,  probably,  her  principal  revenues 
from  railroads,  and  therefore  has  good  reasons  to  look  to  her  in- 
terests as  a  Commonwealth  in  respect  to  such  improvements.  To 
this  fact  he  refers  the  legislation  which  makes  railroad  securities 
liable  to  taxation  for  State  purposes  only,  and  exempts  them  from 
local  taxation.  Upon  like  grounds  he  defends  the  exemptions 
made,  in  respect  of  local  taxation,  in  favor  of  the  bonds  and 
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shares  of  other  corporations  that  pay  an  annual  tax  into  the  State 
treasury.  It  is  quite  suflficient  in  respect  of  such  matters,  to  say 
that  this  court  has  no  function  to  deal  with  the  considerations  of 
public  policy  which  control  that  Commonwealth  in  the  assessment 
of  property  for  purposes  of  revenue.  We  have  no  duty  be- 
yond that  of  ascertaining  the  intention  of  Congress  in  its  legisla- 
tion, permitting  the  several  States  to  tax  the  shares  of  institutions 
organized  under  National  authority  for  the  purpose  of  providing 
a  National  currency,  secured  by  United  States  bonds.  If  the 
principle  of  substantial  equality  of  taxation  under  State  authority 
as  between  capital  so  invested  and  other  moneyed  capital  in  the 
hands  of  individual  citizens,  however  invested,  operates  to  dis- 
turb the  peculiar  policy  of  some  of  the  States,  in  respect  of 
revenue  derived  from  taxation,  the  remedy  therefor  is  with  an- 
other department  of  the  government,  and  does  not  belong  to 
this  court. 

"We  are  of  opinion  that  upon  the  allegations  of  the  bill  the  de- 
fendants should  have  been  put  to  their  answer.  The  facts  may 
then  disclose  a  case  quite  different  from  that  made  by  the  bill. 
What  we  have  said  relates  to  the  case  as  now  presented.  The 
judgment  must  therefore  be  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 


Delano  v.  Btjtlee. 
Same  v.  Same. 

(118  17.  S.  634.) 

Siock  —  increase  —  change  of  increase  —  rights  and  liaMlities  of  shareholders  — 
subscription — payment  —  discharge  of  liability. 

Where  a  National  bank  undertakes  to  increase  its  capital  stock  a  certain 
amount,  and  a  smaller  amount  is  actually  paid  in,  it  may  reduce  the  amount 
of  the  increase  to  the  amount  actually  paid. 

Where  a  shareholder  of  a  National  bank  subscribes  to  and  pays  for  a  certain 
increase  of  stock,  and  the  bank  afterward  reduces  the  amount  of  the  increase. 
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and  ho  pays  on  his  new  stock  an  assessment  declared  by  the  bank,  after  it 
has  become  insolvent,  to  prevent  its  business  from  being  closed  under  the  no- 
tice of  the  Comptroller  of  the  Currency  provided  for  in  section  5305,  TJ.  S. 
Bevised  Statutes,  he  is  estopped  to  deny  his  liability  as  a  subscriber  to  the 
reduced  amount. 
The  payment  of  an  assessment  imposed  by  a  bank  on  its  shareholders  under 
section  5805,  U.  S.  Revised  Statutes,  in  order  to  continue  business  and  avoid 
liquidation,  is  not  a  discharge  of  a  shareholder's  liability  under  section  5151, 
XJ.  S.  Revised  Statutes,  for  the  obligations  of  the  bank  to  the  extent  of  the 
amount  of  his  stock  at  par  value  in  addition  to  the  amount  invested  in  his 
shares. 

IN  error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

The  first  case  was  an  action  at  law  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachusetts,  by  Linus  M. 
Price,  as  receiver  of  the  Pacific  National  Bank  of  Boston,  for 
whom  Peter  Butler  has  been  substituted,  agkinst  John  P.  Delano, 
a  citizen  of  Bath,  Maine,  to  enforce  the  pepsonal  liability  of  the 
defendant,  under  section  6151  of  the  Revised  Statutes,  upon  an 
assessment  of  one  hundred  per  centum  of  the  par  value  of  sixty 
shares  of  the  capital  stock  of  the  Pacific  National  Bank  alleged 
to  be  held  and  owned  by  said  Delano  at  the  time  of  the  in- 
solvency and  suspension  of  said  bank. 

The  Pacific  National  Bank  was  duly  organized  and  authorized 
to  do  business  as  a  National  bank  under  the  provisions  embraced 
in  title  62  of  the  Pevised  Statutes  of  the  United  States,  and 
located  in  Boston,  in  October,  1877.  Its  capital  stock  was  fixed 
at  $500,000,  paid  in  cash,  with  a  right  to  increase  it  to  $1,000,000. 
It  continued  business  on  this  basis  until  September  13,  1881, 
when,  as  appears  by  the  records  of  a  meeting  of  the  directors,  held 
in  Boston,  it  was  "  voted  that  the  capital  of  this  bank  be  increased 
to  one  million  dollars,  and  that  stockholders  of  this  date  have  the 
right  to  take  the  new  stock  at  par  in  equal  amounts  to  that  now 
held  by  them." 

On  the  same  date  a  copy  of  the  following  notice  was  sent  by 
the  cashier  to  each  stockholder  of  the  bank : 
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"A.  I.  Benyon,  President,  J.  M,  Pettingill,  Cashier. 

"  Pacific  National  Bajstk,  105  Dbvonshirb  Street,  ) 
Boston,  September  13,  1881.     y 

"  At  a  meeting  of  the  directors  of  this  bank,  held  this  day,  it  was  '  voted 
that  the  capital  of  this  bank  be  increased  to  one  million  dollars,  and  that 
stockholders  of  this  date  have  the  right  to  take  the  new  stock  at  par  in  equal 
amounts  to  that  now  held  by  them.' 

"  Subscription  to  the  new  stock  will  be  payable  October  1st.  Parties  de- 
siring to  anticipate  payment  will  be  allowed  interest  to  that  date  at  four  per 
cent  per  annum. 

"J.  M.  Pettingill,  Cashier." 

The  whole  amount  of  the  increase  of  capital  voted  was  not  taken 
and  paid  in,  nor  was  notice  ever  transmitted  to  the  Comptroller 
of  the  Currency  that  all  of  such  increase  had  been  paid  in  ;  nor 
was  that  official's  certificate  of  the  increase  to  $1,000,000,  with 
his  approval  thereof,  ever  issued.  But  $461,300  of  the  proposed 
increase  to  $500,000  was  actually  subscribed  for  and  paid  in  as 
capital  stock  prior  to  November  18,  1881,  and  was  used  in  the 
general  business  of  the  bank.  On  November  18,  1881,  the  bank 
became  insolvent,  suspended  payment  and  closed  its  doors.  On 
the  same  day  Daniel  Needham,  an  examiner  of  National  banks, 
was  placed  by  the  Comptroller  of  the  Currency  in  charge  of  the 
assets  of  the  bank,  for  the  purpose  of  ascertaining  its  condition, 
where  tie  remained  until  March  18,  1882. 

The  directors  of  the  bank  met  on  December  13,  1881,  during 
the  period  of  suspension,  and  passed  a  vote  that,  as  $38,700  of 
the  increase  of  capital  voted  on  September  13, 1881,  had  not  been 
taken  and  paid  in,  that  amount  can  be  canceled  and  deducted 
from  the  capital  stock  of  $1,000,000,  and  the  paid-up  capital 
stock  fixed  at  $961,300 ;  and  that  the  Comptroller  of  the  Cur- 
rency be  notified  of  the  increase  of  $461,300,  which  had  been 
paid  in,  and  requested  to  issue  a  certificate  of  such  increase  accord- 
ing to  law.  Thereupon  the  Comptroller  of  the  Currency,  under 
date  of  December  16,  1881,  made  and  issued  the  following  cer- 
tificate : 

"  Treasury  Dbpaktmbnt,  J 

"  Office  of  the  Comptroller  of  the  Cuerbnct,  j- 

"Washington,  December  16,  1881.     ) 

"Whereas  satisfactory  notice  has  been  transmitted  to  the  Comptroller  of 
the  Currency,  that  the  capital  stock  of  the  'Pacific  National  Bank  of  Boston, 
Mass.,'  has  been  increased  in  the  sum  of  four  hundred  and  sixty-one  thousand 
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three  hundred  dollars,  in  accordance  with  the  provisions  of  its  articles  of  as- 
Bociation,  and  that  the  whole  amount  of  such  increase  has  been  paid  in  : 

"  Now,  it  is  hereby  certified  that  the  capital  stocl/of  the  'Pacific  National 
Bank  of  Boston,  Mass.,'  aforesaid,  has  been  increased  as  aforesaid,in  the  sum 
of  four  hundred  and  sixty-one  thousand  three  hundred  dollars  ;  that  said  in- 
crease of  capital  has  been  paid  into  said  bank  as  a  part  of  the  capital  stock 
thereof,  and  that  the  said  increase  of  capital  is  approved  by  the  Comptroller 
of  the  Currency.  • 

"  In  witness  whereof  I  hereunto  affix  my  official  signature. 
[Seal]  "John  J.  Knox,  Comptroller." 

No  vote  of  the  stockholders  was  taken  relating  to  the  increase 
or  decrease  of  the  capital  stock  of  the  bank. 

Under  date  of  December  16,  1881,  the  Comptroller  of  the 
Currency  addressed  the  following  letter  to  the  bank : 

"  Washington,  December  16,  1881. 

"  The  Pacific  National  Bank  of  Boston,  Massachusetts  :  The  entire  capital 
stock  of  the  Pacific  NatiShal  Bank  of  Boston,  Massachusetts,  amounting  to 
nine  hundred  and  sixty-one  thousand  three  hundred  ($961,800)  dollars  having 
been  lost,  notice  is  hereby  given  to  said  bank,  under  the  provisions  of  section 
5205  of  the  Revised  Statutes  of  the  United  States,  to  pay  the  deficiency  in  its 
capital  stock  by  an  assessment  of  one  hundred  (100)  per  cent  upon  its  share- 
holders pro  rata  for  the  amount  of  capital  stock  held  by  each,  and  that  if  such 
deficiency  shall  not  be  paid,  and  said  bank  shall  refuse  to  go  into  liquidation, 
as  provided  by  law,  for  three  months  after  this  notice  shall  have  been  re- 
ceived by  it,  a  receiver  may  be  appointed  to  close  up  the  business  of  the  asso- 
ciation according  to  the  provisions  of  section  5234  of  the  Revised  Statutes  of 
the  United  States. 

"  In  testimony  whereof  I  have  hereto  subscribed  my  name,  and  caused  my 
seal  of  office  to  be  affixed,  to  these  presents,  at  the  treasury  department,  in 
the  city  of  Washington  and  District  of  Columbia,  this  sixteenth  day  of  Decem- 
ber, A.  D.  1881. 

[Seal]  "  John  J.  Knox,  Comptroller  of  the  Currency." 

On  January  10,  1882,  during  the  suspension  of  the  bank,  the 
stockholders  held  their  annual  meeting  (it  being  the  first  held 
since  January  11,  1881),  pursuant  to  the  following  notice  duly 
published  in  the  Boston  Daily  Advertiser  : 

"  Pacific  National  Bank. 

"  The  annual  meeting  of  the  stockholders  of  this  bank  for  choice  of  direct- 
ors, and  for  any  other  business  that  may  legally  come  before  them,  will  be 
held  at  their  banking-rooms,  105  Devonshire  street,  on  Tue'sday,  January  10, 
1882,  at  11  o'clock,  a.  m.  J.  M.  Pbttinqill,  Cashier." 

At  this  meeting,  after  discussing  the  general  condition  of  the 
affairs  of  the  bank,  the  foregoing  call  of  the  Comptroller  of  the 
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Currency  for  an  assessment  of  one  hundred  per  centum  on  the 
capital  stock  of  the  bank  was  read.  Thereupon  the  following  was 
offered. 

"  Voted,  in  accordance  witli  the  notice  of  tlie  Comptroller  of  the  Currency, 
dated  December  16,  1881,  there  be,  and  hereby  is,  laid  an  assessment  of  one 
hundred  per  cent  upon  the  shareholders  of  the  Pacific  National  Bank,  of 
Boston,  Mass.,  pro  rata  for  the  amount  of  capital  stock  of  said  bank  held  by 
«ach  shareholder. 

"_ Voted,  that  the  board  of  directors  notify  each  shareholder  of  said  assess- 
ment, and  collect  the  same  forthwith." 

On  the  question  of  the  adoption  of  the  above  a  stock  vote  was 
ordered ;  the  total  number  of  votes  cast  was  five  thousand  five 
hundred  and  forty-nine,  representing  five  thousand  five  hundred 
and  forty-nine  shares,  of  which  five  thousand  four  hundred  and 
ninety-four  were  in  the  affirmative,  and  fifty-five  in  the  negative. 
The  amount  paid  in  by  the  stockholders  6n  this  assessment  was 
$741,800  prior  to  May  20,  1882. 

The  following  notice  to  depositors  was  issued  by  the  bank  on 
March  16,  1882 : 

'  Thb  Pacitic  National  Bank,  ) 
"Boston,  March  16,  1883.         ) 

"  To  our  Depositors  :  By  vote  of  the  directors,  and  the  approval  of  the 
Comptroller  of  the  Currency,  the  bank  will  reopen  for  business  on  Saturday, 
the  18th.  Every  effort  has  been  made  to  put  the  bank  again  into  a  sound  and 
solvent  condition,  and  the  stockholders  have  been  called  upon  to  pay  an  as- 
sessment of  100  per  cent  on  their  stock,  thus  making  the  depositors'  balances 
secure  and  available.  The  bank  will  be  run  on  strict  business  principles  and 
in  the  interest  of  its  customers  and  stockholders,  and,  while  thanking  you  for 
past  favors,  we  solicit  your  confidence  and  support  for  the  future. 

"Lewis  CoifmnLA.^,  President. 
"E.  C.  Whitney,  Cashier." 

Pursuant  thereto  the  directors  resumed  active  control  of  the 
bank  and  its  assets  on  March  18,  1882,  and  again  conducted  a 
general  banking  business  until  May  20,  1882,  when  the  bank 
ceased  business,  and  the  directors  voted  to  go  into  liquidation. 
Thereupon  Linus  M.  Price  was  appointed  receiver  by  the  Comp- 
troller of  the  Currency  under  section  5234  of  the  Revised  Statutes, 
and  took  charge  of  the  assets  and  records  of  the  bank. 

During  the  period  between  March  18, 1882,  and  May  20, 1882, 
while  the  bank  was  carrying  on  business  in  its  own  name,  the 
amount  due  depositors  was  reduced  from  $4,101,365.91  on  the 
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former  date,  to  $2,052,957.82  on  the  latter,  $62,693.40  being  due 
to  new  depositors.  The  amount  of  deposits  made  between  the 
dates  named  was  $2,338,617.21.  New  liabilities  were  contracted 
subsequent  to  March  18,  1882,  amounting  to  $200,000,  including 
the  $62,693.40  due  to  new  depositors. 

The  plaintiff  in  error  owned  thirty  shares  of  stock  in  said  bank 
prior  to  the  vote  of  September  13,  1881,  to  increase  the  stock  to 
$1,000,000.  After  that  vote'  he  received  from  the  cashier  of  the 
bank  a  printed  copy  of  the  notice  dated  September  13,  1881,  at 
the  bottom  of  which  he  wrote  a  subscription  for  thirty  shares  of 
the  increase  of  stock,  and  returned  it  to  the  bank.  Three  days  after 
the  passage  of  the  vote  he  paid  $3,000  for  the  thirty  shares  so  sub- 
scribed, and  received  a  receipt  for  $3,000  "  on  account  of  subscrip- 
tion to  new  stock,"  signed  by  the  cashier  of  the  bank.  In  October 
he  returned  the  receipt  to  the  bank,  and  received  for  it  certificate 
No.  780  for  thirty  shares  of  the  new  stock,  dated  October  1, 
1881.  Plaintiff  in  error  supposed  at  that  time  that  the  whole 
$500,000  increase  of  capital  had  been  taken  and  paid  in,  and  be- 
lieved that  the  increase  to  $1,000,000  had  been  regularly  and  le- 
gally made.  He  did  not  attend  the  stockholders'  meeting  of 
January  10,  1882,  and  received  no  other  notice  thereof  than  see- 
ing the  call  published  in  the  Boston  Advertiser.  On  January  12 
or  13  he  received  notice  of  the  assessment  of  one  hundred  per 
centum  upon  the  stock  of  the  bank,  and  after  consultation,  was 
assured  by  another  shareholder  and  a  director  of  the  bank  that  if 
this  was  paid  there  could  be  no  further  assessment  made  on  his 
stock ;  in  consequence  of  which  assurances  he  paid  the  assessment 
of  $3,000  on  January  20,  and  $3,000  on  January  23,  which  were 
indorsed  on  the  certificates  under  the  dates  of  payment,  being 
one  hundred  per  centum  on  sixty  shares  of  the  stock. 

Upon  the  trial  the  intervention  of  a  jury  was  waived  by  con- 
sent of  parties,  and  the  cause  submitted  to  the  court,  which  found 
the  foregoing  facts,  and  rendered  judgment  September  8,  1885, 
in  favor  of  the  receiver  for  the  amount  claimed.  On  June  8, 
1885,  the  appellant,  Delano,  filed  a  bill  in  equity  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Massachusetts, 
against  Linus  M.  Price,  receiver  of  the  Pacific  National  Bank, 
the  object  and  prayer  of  which  were  to  enjoin  the  further  pros- 
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ecutioa  of  the  pending  action  at  law,  brought  by  the  said  receiver 
against  him  for  the  purpose  of  enforcing  the  alleged  liability  of 
the  appellant  on  account  of  the  assessment  upon  his  said  stock,  on 
the  ground  that  upon  the  facts  as  heretofore  stated  the  voluntary 
payment  made  by  the  appellant  of  the  one  hundred  per  centum 
assessed  to  restore  the  lost  capital  of  $961,300,  and  which  had 
been  applied  to  the  payment  of  the  creditors  of  the  bank,  con- 
stituted in  equity,  if  not  at  law,  a  complete  defense  to  the  claim 
of  the  receiver  as  an  extinguishment  of  his  liability  upon  the  as- 
sessment sued  on. 

This  cause  was  heard  upon  the  facts  as  heretofore  stated,  and  a 
decree  rendered,  dismissing  the  bill  for  want  of  equity,  from 
which  the  present  appeal  was  taken  and  is  prosecuted. 

Geo.  F.  Hoar,  and  Benj.  iV.  Johnson,  for  plaintiffs  in  error 
and  appellants. 

A.  A.  Hanney,  for  defendants  in  error  and  appellees. 

Matthews,  J.  Section  5151  of  the  Revised  Statutes  provides 
that  "  the  shareholders  of  every  National  banking  association  shall 
be  held  individually  responsible,  equally  and  ratably,  and  not  one 
for  another,  for  all  contracts,  debts,  and  engagements  of  such 
association,  to  the  extent  of  the  amount  of  their  stock  therein,  at 
the  par  value  thereof,  in  addition  to  the  amount  invested  in  such 
shares." 

The  object  of  the  action  at  law  brought  by  the  receiver  of  the 
Pacific  National  Bank  of'  Boston,  in  which  judgment  was  ren- 
dered against  the  defendant,  the  plaintiff  in  error,  was  to  enforce 
his  liability  under  that  section  of  the  statute.  The  object  of  the 
suit  in  equity,  in  which  Delano  was  the  complainant;  was  to  re- 
strain the  prosecution  of  the  action  at  law  on  the  ground  that,  if 
his  legal  defenses  failed,  he  had  in  equity  performed  and  extin- 
guished his  obligation. 

The  questions  arising  upon  the  records  of  those  cases  in  vari- 
ous forms,  upon  the  facts  already  stated,  may  be  reduced  to  three, 
which  will  be  considered  and  disposed  of  in  their  order.  The 
plaintiff  in  error  in  the  action  at  law  contends,  as  grounds  for  re- 
versing the  judgment  against  him,  (1)  that  he  was  not,  at  the 
Vol.  Ill— 22. 
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time  of  the  appointment  of  the  receiver,  or  at  any  time,  the  holder 
of  sixty  shares  of  the  stock  of  the  Pacific  National  Bank,  but  was,  in 
fact  and  in  law,  a  holder  of  only  thirty  shares  thereof.  He  con- 
tends that  the  attempt  on  the  part  of  the  directors  and  the  Comp- 
troller of  the  Currency  in  December,  1881,  to  fix  the  capital  stock 
of  the  bank  at  $9f61,300  was  contrary  to  law,  and  void;  that  the 
alleged  thirty  shares  of  new  stock,  oh  account  of  which  he  is  sued, 
never  had  any  legal  existence,  and  that  he,  by  virtue  of  his  sub- 
scription in  September,  1881,  for  thirty  shares  in  the  then  pro- 
posed increase  of  capital  from  $500,000  to  $1,000,000,  and  by  his 
other  acts,  never  became  liable,  on  account  of  the  debts  of  the 
Pacific  JSTational  Bank,  beyond  his  liability  as  the  holder  of  thirty 
shares  of  valid  stock.  (2)  That  by  his  contribution  in  January, 
1882,  of  an  amount  equal  to  the  par  value  of  all  the  stock  ever 
held  by  him  toward  the  fund,  which  was  all  used  in  the  payment 
of  the  debts  of  the  bank,  the  bank  then  being  insolvent,  he  in  law 
discharged  his  liability  as  a  stockholder  in  said  b^nk,  and  should 
therefore  have  judgment  in  his  favor.  (3)  As  appellant  in  the 
suit  in  equity,  Delano  alleges,  as  ground  for  reversing  the  decree 
dismissing  his  bill,  that  the  contribution  made  by  him  on  January 
23,  1882,  of  an  amount  equal  to  the  par  value  of  the  stock  held 
by  him  toward  a  fund  which  was  actually  used  in  the  payment 
of  the  debts  of  the  bank,  the  bank  then  being  insolvent,  con- 
stituted in  equity  a  satisfaction  and  extinguishment  of  his  liability 
as  a  stockholder  for  the  debts  of  the  bank,  if  not  at  law.  It  is 
further  contended  by  him,  as  an  additional  ground  for  equitable 
relief,  that  by  the  payment  of  the  $3,000  upon  the  thirty  shares 
of  alleged  new  stock,  which  he  claimed  never  had  any  legal  ex- 
istence, and  on  which  therefore  he  never  incurred  any  liability, 
he  really  contributed  toward  a  fund  actually  used  for  the  payment 
of  the  debts  of  the  bank  an  amount  equal  to  two  hundred  per 
centum  of  the  stock  held  by  him,  which  payment,  if  not  available 
in  his  favor  as  a  satisfaction  of  his  statutory  liability  technically 
at  law,  nevertheless  must  be  regarded  in  equity  as  a  substantial 
equivalent,  exonerating  him  from  further  liability. 

The  first  question  to  be  considered  is  whether  there  was  a  valid 
increase  of  the  capital  stock  of  the  Pacific  National  Bank,  of 
which  the  plaintiff  in  error  bec'ame  the  owner  of  thirty  shares,  so 
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as  to  be  charged  with  liability  thereon  as  a  stockholder.  The 
articles  of  association  of  the  bank  provide  that  "  the  capital  may 
be  increased,  according  to  the  provisions  of  section  5142  of  the 
Revised  Statutes,  to  any  sum  not  exceeding  ten  hundred  thousand, 
dollars." 

The  eleventh  section  of  the  by-laws  of  the  bank  provides  as 
follows :  "  Whenever  an  increase  of  stock  shall  be  determined 
upon,  it  shall  be  the  duty  of  the  board  to  notify  all  the  stock- 
holders of  the  same,  and  cause  a  subscription  to  be  opened  for 
such  increase,  and  each  stockholder  shall  have  the  privilege  of 
subscribing  for  such  number  of  shares  of  new-stock  as  he  may  be 
entitled  to  subscribe  for,  in  proportion  to  his  existing  stock  in  the 
bank.  If  any  stockholder  should  fail  to  subscribe  for  the  amount 
of  stock  to  which  he  may  be  entitled,  within  a  reasonable  time, 
which  shall  be  stated  in  the  notice,  the  directors  may  determine 
what  disposition  shall  be  made  of  the  privilege  of  subscribing  for 
the  new  stock." 

Section  6142  of  the  Revised  Statutes  is  as  follows  :  "Any  asso- 
ciation formed  under  this  title  may,  by  its  articles  of  association, 
provide  for  an  increase  of  its  capital,  from  time  to  time,  as  may  be 
deemed  expedient,  subject  to  the  limitations  of  this  title.  But 
the  maximum  of  such  increase,  to  be  provided  in  the  articles  of 
association,  shall  be  determined  by  the  Comptroller  of  the  Cur- 
rency, and  no  increase  of  capital  shall  be  valid  until  the  whole 
amount  of  such  increase  is  paid  in,  and  notice  thereof  has  been 
transmitted  to  the  Comptroller  of  the  Currency,  and  his  certificate 
obtained,  specifying  the  amount  of  such  increase  of  capital  stock, 
with  his  approval  thereof,  and  that  it  has  been  duly  paid  in  as 
part  of  the  capital  of  such  association." 

It  is  urged  on  behalf  of  the  plaintiff  in  error  that  no  increase  of 
the  capital  stock  of  the  bank  was  ever  proposed  by  the  directors, 
or  assented  to  by  the  subscribers,  except  an  increase  of  the  full 
sum  of  $500,000 ;  that  no  such  increase  as  that  was  ever  fully 
paid  in,  as  required  by  the  statute,  and  that  no  such  increase  was 
approved  by  the  certificate  of  the  Comptroller  of  the  Currency ; 
that  his  agreement  of  subscription  was  to  take  thirty  shares  of  a 
new  stock  out  of  the  whole  sum  of  $500,000 ;  that  that  agree- 
ment has  never  been  carried  into  effect,  and  that  he  has  never 
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consented  to  any  modification  of  it ;  and  that,  consequently,  what- 
ever effect  would  be  attributable  to  the  acts  of  the  directors  or 
stockholders  of  the  bank  in  conjunction  with  the  Comptroller  of 
the  Currency,  they  are  res  inter  alios  acta,  and  not  binding  on 
him. 

On  looking  at  the  terms  of  section  5142  of  the  Kevised  Stat- 
utes, it  appears  that  three  things  must  concur  to  constitute  a 
valid  increase  of  the  capital  stock  of  a  National  banking  associa- 
tion. (1)  That  the  association  in  the  mode  pointed  out  in  its 
articles,  and  not  in  excess  of  the  maximum  provided  for  by  them, 
shall  assent  to  an  increased  amount ;  (2)  that  the  whole  amount 
of  tlie  proposed  increase  shall  be  paid  in  as  part  of  the  capital  of 
such  association  ;  and  ('3)  that  the  Comptroller  of  the  Currency, 
by  his  certificate  specifying  the  amount  ofsuch  increase  of  capital 
stock,  shall  approve  thereof,  and  certify  to  the  fact  of  its  pay- 
ment. 

In  the  present  case  the  association  did  in  fact  finally  assent  to 
an  increase  of  the  capital  stock,  limited  to  $461,300;  that  amount 
was  paid  in  as  capital,  and  the  Comptroller  of  the  Currency,  by  his 
certificate,  approved  of  the  increase,  and  certified  to  its  payment ; 
so  that  there  seems  little  room  to  question  the  validity  of  the 
proceedings  resulting  in  such  increase.  A 11  the  requisitions  of 
the  statute  were  complied  with.  The  circumstance  that  the 
original  proposal  was  for  an  increase  of  $500,000,  subsequently 
reduced  to  the  amount  actually  paid  in,  does  not  seem  to  affect 
the  question ;  for  the  amount  of  the  increase  within  the  maximum 
was  always  subject  to  the  discretionary  power  of  the  association 
itself,  exerted  in  accordance  with  its  articles  of  association,  and  to 
the  approval  and  confirmation  of  the  Comptroller  of  the  Currency. 
The  question  therefore  seeems  to  be  converted  into  this  :  Whether 
the  subscription  of  the  plaintiff  in  error  to  a  proposed  increase  of 
$500,000,  and  his  payment  thereof,  can  be  held  to  be  a  binding 
agreement  to  accept  thirty  shares  out  of  the  reduced  amount. 

It  will  be  observed,  that  without  waiting  to  see  what  the  future 
action  of  the  association  and  the  Comptroller  of  the  Currency 
might  be  on  the  question  of  the  ultimate  amount  of  the  increased 
stock,  the  plaintiff  in  error  paid  for  his  shares  and  accepted  his 
certificate.     This  he  did,  in  legal  contemplation,  with  knowledge 
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of  the  law,  which  authorized  the  association  and  the  Comptroller 
of  the  Currency  to  reduce  the  amount  of  the  proposed  increase  to 
a  less  sum  than  that  fixed  in  the  original  proposal  of  the  directors  ; 
and  such  payment,  and  acceptance  of  certificates  in  accordance 
therewith,  might  amount,  under  such  circumstances,  on  his  part 
to  a  waiver  of  the  right  to  insist  that  he  should  not  be  bound  un- 
less the  whole  amount  of  the  proposed  increase  should  be  sub- 
scribed for  and  paid  in.  But  without  insisting  upon  that  point, 
or  deciding  it,  we  think  that  the  subsequent  conduct  of  the  plain- 
tifE  in  error  amounts  to  a  ratification,  on  his  part,  of  the  action  of 
the  association,  and  of  the  Comptroller  of  the  Currency,  in  fi.xing 
the  amount  of  the  increased  stock  at  the  less  sum. 

After  he  paid  his  subscription  and  received  his  certificates  of 
stock,  he  was  called  upon,  as  a  stockholder,  alleged  to  be  the 
owner  of  sixty  shares  of  the  capital  stock,  to  pay  an  assessment 
voluntarily  imposed  upon  themselves  by  the  stockholders  at  a 
regular  meeting,  at  which  the  transaction  of  such  business  was 
not  only  legitimate,  but  necessary  as  a  condition  on  compliance 
with  which  alone  the  association  was  to  be  permitted  to  resume 
and  continue  its  business  as  a  bank.  The  bank  was  in  a  condition 
of  open  and  notorious  insolvency.  It  was  in  the  actual  control  of 
an  examiner  appointed  by  the  Comptroller  of  the  Currency,  so  far 
as  lawful,  for  the  express  purpose  of  ascertaining  its  true  condi- 
tion in  order  to  determine  the  question  whether  it  might  be  per- 
mitted on  any  conditions,  to  resume  business,  or  whether  it  should 
be  required  to  go  into  liquidation  by  the  appointment  of  a  receiver 
to  wind  up  its  afEairs.  These  facts  were  certainly  known  to  the. 
plaintiff  in  error,  or,  at  any  rate,  were  so  notorious  that  he  cannot 
be  permitted  to  allege  ignorance  of  them.  A  regular  meeting  of 
the  stockholders  was  called  by  public  notice,  given  in  the  usual 
form,  for  the  election  of  directors,  and  the  transaction  of  other 
business  that  might  be  brought  before  them.  At  this  meeting 
official  communication  was  made  that,  according  to  the  determi- 
nation of  the  association  and  of  the  Comptroller  of  the  Currency, 
the  increased  and  paid-up  capital  stock  of  the  bank  had  been 
fixed  at  $961,300,  and  that  the  whole  amount  of  it  had  been  lost ; 
that  it  was  necessary  to  replace  it  by  an  assessment  of  one  hun- 
dred per  centum  on  the  par  value  of  all  the  shares  in  order  to  en- 
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able  it  to  resume  and  carry  on  its  business ;  and  that  otherwise  it 
would  be  placed  in  the  hands  of  a  receiver,  and  required  to  go 
into  liquidation. 

Section  5205  of  the  Revised  Statutes  provides  that  "  every  as- 
sociation which  shall  have  failed  to  pay  up  its  capital  stock,  as  re- 
quired by  law,  and  every  association  whose  capital  stock  shall 
have  become  impaired  by  losses  or  otherwise,  shall,  within  three 
months  after  receiving  notice  thereof  from  the  Comptroller  of  the- 
Currency,  pay  the  deficiency  'in  the  capital  stock  by  assessment 
upon  the  shareholders  pro  rata  for  the  amount  of  capital  stock 
held  by  each.  *  *  *  if  any  such  association  shall  fail  to  pay 
up  its  capital  stock,  and  shall  refuse  to  go  into  liquidation,  as  pro- 
vided by  law,  for  three  months  after  receiving  notice  from  the 
Comptroller,  a  receiver  may  be  appointed  to  close  up  the  business, 
of  the  association  according  to  the  provisions  of  section  5334." 

It  was  in  pursuance  of  tliese  provisions  of  the  law  that  notice- 
was  given  by  the  Comptroller  of  the  Currency  to  the  stockholders, 
of  the  bank,  at  this,  their  regular  annual  meeting,  that  they  must 
either  assess  themselves  and  pay  in  the  whole  amount  of  one  hun- 
dred per  centum  upon  their  capital  stock,  fixed  at  the  sum  of 
$961,300,  or,  in  the  alternative,  go  into  liquidation.  In  pursu- 
ance of  this  notice,  in  full  view  of  the  facts,  and  with  a  presumed' 
knowledge  of  the  law,  the  stockholders,  by  a  vote  that  was  almost 
unanimous,  assented  to  the  first  branch  of  the  alternative,  and,  as 
a  condition  for  being  permitted  to  resume  business,  voluntarily 
voted  the  required  assessment.  The  plaintifE  in  error,  it  is  true, 
was  not  present  at  this  meeting,  but  he  had  notice  of  its  proceed- 
ings, and,  in  pursuance  of  its  vote,  paid  the  full  amount  of  the- 
assessment  imposed  upon  him  as  the  holder  of  sixty  shares  of  the 
capital  stock  of  the  company. 

In  our  opinion,  it  is  not  open  to  him  now  to  say  that  he  made 
this  payment  in  ignorance  of  the  facts,  or  in  ignorance  of  the 
legal  right  which  he  now  seeks  to  assert ,  to  avoid  the  obligation. 
His  payment  was  voluntary ;  it  was  made  either  with  actual 
knowledge  of  the  facts,  or  with  such  opportunity  and  means  of 
knowledge  as,  by  the  exercise  of  common  diligence,  would  have 
made  him  acquainted  with  the.  facts,  and  the  payment  made  bj 
him,  in  conjunction  with  his  co-stockholders,  was  made  upon  a 
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distinct  consideration  whereby  the  bank  in  which  he  was  inter- 
ested was  enabled  to  undertake  anew  its  regular  and  active  busi- 
ness. Such  a  course  of  action  on  his  part  must  be  construed  to 
constitute  a  complete  acquiescence  in  and  ratification  of  the  pre- 
vious action  of  the  association  and  the  Comptroller  of  the  Currency 
in  reference  to  the  increase  of  the  capital  stock ;  and  he  cannot  be 
permitted  now  to  deny  that  he  thereby  became,  and  has  continued 
to  be,  an  owner  of  sixty  shares  of  the  capital  stock  of  the  bank 
fixed  at  the  increased  sum. 

This  conclusion  is  not  weakened  by  the  suggestion  made  in  argu- 
ment that  these  proceedings  of  the  bank  took  place  during  the 
period  when  its  affairs  were  under  the  supervision  of  the  Comp- 
troller of  the  Currency,  acting  through  the  examiner.  Notwith- 
standing the  suspension  of  its  business  while  under  his  control, 
the  association  continued  its  corporate  existence,  and  was  compe- 
tent to  exercise  corporate  functions.  The  increase  of  its  capital, 
the  vote  of  the  assessment  for  the  purpose  of  restoring  what  had 
been  lost,  and  the  acceptance  of  the  alternative  proposed  by  the 
Comptroller  of  the  Currency  to  avoid  going  into  hquidation,  were 
all  exertions  of  corporate  powers  which,  under  the  circumstances, 
the  statute  expressly  contemplated  and  authorized.  It  is  therefore 
not  all  to  the  point,  that  its  assets  and  affairs  were  subject  to  the  super- 
vision of  the  bank  examiner.  Nor  is  the  conclusion  affected  by  the 
other  consideration,  also  urged  in  argument,  that  the  attempt  to  re- 
vive the  business  of  the  bank  by  means  of  the  assessment  proved  un- 
sucessful  and  abortive.  The  association,  through  its  directors  and 
stockholders,  undertook  the  task,  and  entered  upon  its  accomplish- 
ment, and  in  doing  so  materially  changed  its  relations  to  its  creditors. 
The  failure  to  prosecute  its  business  successfully,  certainly  cannot 
have  the  operation  now  claimed  for  it,  of  making  illegal  all  that 
was  done  in  the  prosecution  of  the  experiment.  The  hazard  of 
failure  must  be  presumed  to  have  been  in  the  contemplation  of 
the  stockholders  when  they  consented  to  the  risk,  and  the  conse- 
quences of  failure  cannot  now  be  shifted  from  themselves  to  their 
creditors. 

The  second  ground  of  defense  to  the  action  at  law  is,  in  our 
opinion,  equally  untenable.  The  assessment  imposed  upon  the 
stockholders  by  their  own  vote,  for  the  purpose  of  restoring  their 
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lost  capital,  as  a  consideration  for  the  privilege  of  continuing 
business,  and  to  avoid  liquidation  under  section  5205  of  the  Re- 
vised Statutes,  is  not  the  assessment  contemplated  by  section 
5151,  by  which  the  shareholders  of  every  National  banking  asso- 
ciation may  be  compelled  to  discharge  their  individual  responsi- 
bility for  the  contracts,  debts  and  engagements  of  the  association. 
The  assessment  as  made  under  section  5205  is  voluntary,  made  by 
the  stockholders  themselves,  paid  into  the  general  funds  of  the 
bank  as  a  further  investment  in  the  capital  stock,  and  disposed 
of  by  its  officers  in  the  ordinary  course  of  its  business.  It  may 
or  may  not  be  applied  by  them  to  the  payment  of  creditors,  and 
in  the  ordinary  course  of  business  certainly  would  not  be  applied, 
as  in  cases  of  liquidation,  to  the  payment  of  creditors  ratably ; 
whereas,  under  section  5151,  the  individual  liability  does  not  arise 
except  in  case  of  liquidation,  and  for  the  purpose  of  winding  up 
the  affairs  of  the  bank.  The  assessment  under  that  section  is 
made  by  authority  of  the  Comptroller  of  the  Currency,  is  not  vol- 
untary, and  can  be  applied  only  to  the  satisfaction  of  the  credit- 
ors equally  and  ratably.  If  the  claim  in  the  present  case  were 
allowed,  it  would  follow  that  in  every  case  payments  made  by 
stockholders  for  the  purpose  of  restoring  the  impaired  capital 
would  be  considered  as  credits  on  the  ultimate  individual  responsi- 
bility of  shareholders,  and  the  whole  efficiency  of  the  provisions 
of  section  5151  for  the  protection  of  the  creditors  of  the  company 
at  tl^e  time  of  liquidation,  woiild  be  destroyed.  The  obligations 
of  the  shareholders  under  the  two  sections  are  entirely  diverse, 
and  payments  made  under  section  5205  cannot  be  applied  to  the 
satisfaction  of  the  individual  responsibility  secured  by  section 
5151.     ScovUl  v.  Thayer,  105  U.  S.  143. 

But  it  is  said,  in  the  third  place,  as  the  ground  of  relief  under 
the  bill  in  equity,  that  while  this  may  be  the  result  of  a  strict  ap- 
plication of  technical  law,  there  remains  to  the  complainant  an 
equity  which  entitles  him,  by  some  process  of  substitution,  to  ap- 
ply the  payment  which  he  has  made  under  section  5205,  to  extin- 
guish his  liability  under  section  5151.  So  far  as  can  be  gathered 
from  the  allegations  of  the  bill,  the  facts  found  and  the  argument 
of  counsel,  this  equity  is  supposed  to  rest  upon  the  facts  tbat  the 
money  paid  by  the  stockholders  under  the  assessment  was  in  fact 
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applied  to  the  satisfaction  of  the  debts  of  the  bank ;  that  such 
application  was  intended  by  the  appellant  when  the  assessment 
was  paid  ;  and  that  he  paid  it  in  the  belief  that  it  would  exoner- 
ate him  from  further  liability  as  a  stockholder,  induced  by  rep- 
resentations made  to  him  to  that  efEect  by  others  interest'ed  in  the 
aflEairs  of  the  bank.  Whatever  liardship  there  may  be  in  the  cir- 
cumstances of  the  case,  we  are  unable  to  discover  any  ground  of 
equitable  relief.  If  the  assessment  was  applied  by  the  officers  of 
the  bank  to  the  satisfaction  of  its  debts,  there  is  nothing  to  show 
that  it  was  done  ratably,  as  required  by  section  5151.  The  as- 
sessment was  not  paid  by  the  stockholders  for  the  purpose  of  ef- 
fecting a  liquidation  of  the  affairs  of  the  bank,  but  was  under- 
stood to  be  the  price  paid  for  the  privilege  of  continuing  its  busi- 
ness in  the  hope  of  saving  their  investment.  If  it  was  paid  under 
a  mistaken  supposition  that  in  the  event  of  future  failure,  nothing 
more  could  be  required  of  them,  there  is  nothing  to  show  that 
the  shareholders  were  led  into  the  mistake  by  any  misrepresen- 
tations, either  of  fact  or  of  law,  on  the  part  of  the  creditors  for 
whose  benefit  the  receiver  is  now  acting.  The  mistake,  if  any, 
is  one  for  which  each  shareholder  is  alone  responsible. 

On  the  whole  we  are  constrained  to  conclude  that  the  defenses 
at  law  and  the  alleged  ground  of  relief  in  equity  are  alike  insuf- 
ficient, and  that  the  judgment  and  the  decree  of  the  Circuit  Court 
must  be  affirmed ;  and  it  is  accordingly  so  ordered. 


Whitney  v.  Butlee. 

(U8U.  S.  655.) 

Stockholders  —  indimdual  liaMlity  —  transfer  of  stock. 

In  an  action  against  the  .executors  of  a  deceased  shareholder  of  a  National 
bank  to  hold  the  estate  liable  for  debts  of  the  bank,  which  had  become  in- 
solvent, it  appeared  that  the  defendants  had,  before  the  failure  of  the  bank, 
sold  the  stock  and  received  the  pay  for  it,  and  surrendered  the  certificates 
and  power  of  attorney  for  transfer  to  the  president,  who  knew  all  the  facts 
and  the  name  of  the  purchaser,  but  who  neglected  to  make  the  transfer  on 
the  books  of  the  bank.     Held,  not  maintainable. 
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IN  error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

Harlan,  J".  The  plaintiffs  in  error  are  the  personal  represen- 
tatives of  Leonard  Whitney,  who,  at  the  time  of  his  death,  held 
two  certificates  for  fifty  shares  eacll  of  the  capital  stock  of  the 
Pacific  National  Bank  of  Boston.  That  bank  suspended  on 
November  18,  1881,  and  from  that  date  until  March  18,  1882, 
was  In  charge  of  an  examiner  of  National  banks.  On  the  day 
last  named,  with  the  permission  of  the  Comptroller  of  the  Ciir- 
rency,  it  resumed  business  and  so  continued  until  May  20,  1882, 
when  it  failed,  and  ^yas  placed  by  that  officer  in  the  hands  of  a 
receiver  to  be  wound  up.  At  the  time  the  receiver  took  posses- 
sion, as  well  as  when  this  action  was  brought,  March  14,  1883, 
the  above  shares  of  stock  stood  in  the  name  of  Whitney  on  the 
books  of  the  bank: 

This  suit  was  brought  against  the  executors  of  Whitney,  pursu- 
ant to  the  orders  of  the  Comptroller  of  the  Currency.  It  is  based 
upon  those  provisions  of  the  statute  which  declare  that  the  share- 
holders of  National  banking  associations  shall  be  individually  re- 
sponsible, equally  and  ratably,  and  not  for  another  for  all  con- 
tracts, debts  and  engagements,  to  the  extent  or  amount  of  their 
stock  therein,  at  the  par  value  thereof,  in  addition  to  the  amount 
invested  in  such  shares  ;  and  that  estates  and  funds  in  the  hands 
of  executors  of  persons  holding  stock  shall  be  liable,  in  like  man- 
ner and  to  the  same  extent,  as  the  testator  would  have  been  if 
living.  Rev.  Stat.,  §§  5157,  5152.  The  assessment  by  the 
Comptroller  upon  shareholders  to  meet  the  bank's  debts  was  for 
the  full  amount  authorized  by  the  statute. 

The  defendants  insist  that  they  were  not  shareholders  of  the 
bank  and  did  not  hold,  nor  were  entitled  to  hold,  any  certificates 
of  shares  of  its  capital  stock,  either  at  the  date  of  its  suspension, 
or  when  the  receiver  was  appointed,  or  when  the  assessment  was 
made  by  the  Comptroller.  This  defense  was  overruled,  and  the 
executors  of  Whitney  were  adjudged  to  be  liable,  the  Circuit 
judge  observing :  "  This  being  a  suit  brought  by  the  receiver, 
who  represents  the  creditors,  and  it  appearing  that  the  stock  was 
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not  transferred  on  the  books  of  the  company  as  provided  by  the 
by-laws,  we  think  the  defendants  liable." 

The  question  before  the  court  is  whether  under  the  statute  and 
the  facts  specially  found,  the  defendants  were  liable  to  be  assessed 
for  the  contracts,  debts  and  engagements  of  the  bank.  The  statute 
declares  that,  the  capital  stock  of  a  l^ational  bank  shall  be  trans- 
ferable on  its  books  in  such  manner  as  may  be  prescribed  iu  the 
by-laws  or  articles  of  the  association  —  every  person  becoming  a 
a  shareholder  by  such  transfer  succeeding  in  proportion  to  his 
shares,  to  all  the  rights  and  liabilities  of  the  prior  holder.  Eev. 
Stat.,  §  5189.  The  by-laws  of  this  bank  provide  that  its  stock 
^should  be  assignable  only  on  its  books,  subject  to  the  restrictions 
and  provisions  of  the  statute  ;  that  a  transfer-book  be  kept,  in 
which  all  assignments  and  transfers  of  stock  should  be  made  ;that 
each  certificate  should  state  upon  its  face  that  the  stock  is  trans- 
ferable only  on  the  books  of  the  bank;  and  that  when  a^ transfer 
is  made  the  certificate  shall  be  returned  and  canceled,  and  a  new 
one  issued.  Whether  these  by-laws  were  so  far  complied  with  as 
to  release  the  defendants  as  executors  from  the  liability  imposed 
by  statute,  depends  upon  the  efEect  to  be  given  to  certain  acts  of 
the  executors  and  of  the  president  of  the  bank  in  connection  with 
the  sale  of  the  stock  standing  in  Whitney's  name. 

It  appears  from  the  special  finding  of  facts  that  Abner  Coburn, 
of  Maine,  desiring  to  buy  two  hundred  and  fifty  shares  of  the 
stock  of  this  bank,  made  a  special  deposit  in  it  of  $25,000,  to  be 
applied  for  that  purpose.  This  fact  appears  from  a  letter  ad- 
dressed to  him  by  Benyon,  the  president  of  the  bank,  under  date 
of  September  21,  1881,  in  which  the  latter  said :  "  Yours  of  20th 
received  with  cheek  $25,000,  which  we  will  use  pending  the  pur- 
chase of  our  stock,  and  will  hold  on  your  account  as  a  special  de- 
posit, securities  to  the  same  amount,  till  we  succeed  in  niaking  the 
purchase.  This  leaves  the  amount  in  your  control  until  invested, 
and  I  trust  will  be  satisfactory  to  you."  That  the  stock  might  be 
obtained,  Benyon  secured  the  services  of  one  Eager  wlio  had  a 
deposit  account  with  the  bank,  and  that  the  latter  might  have 
money  with  which  to  buy  the  stock,  Benyon  placed  to  his  credit, 
as  a  temporary  loan,  out  of  the  funds  of  the  bank,  the  exact 
-amount  required  for  the.  purchase. 
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On  November  8,  1881,  the  defendants  —  having  no  reason 
whatever  to  believe  that  the  bank  was- insolvent,  or  was  about  to 
become  so,  on  the  contrary,  believing  it  to  be  solvent,  and  having 
no  information  as  to  Coburn's  order  —  placed  the  certificates  held 
by  them  in  the  hands  of  Day  &  Co.,  brokers,  with  directions  to 
sell  the  stock.  They  also  placed  in  their  hands  a  power  of  attorney 
in  the  form  usually  adopted  for  transfers  of  stock.  It  was  blank 
as  to  the  names  of  the  attorney  and  the  purchaser,  but  was  signed 
by  the  executors  and  duly  witnessed.     It  was  in  these  words  : 

"  Know  all  men  by  these  presents,  that  for  value  received,  we,  the  executors 
of  the  estate  ol  Leonard  Whitney,  of  Watertown,  do  hereby  make,  constitute 

and  appoint,  irrevocably, true  and  lawful  attorney  (with  power  of 

substitution),  for  and  in  oar  name  and  our  behalf  to  sell,  assign  and  transfer 

unto one  hundred  shares,  now  standing  in  tlie  name  of  L.  Whitney, 

of  Watertown,  Mass.,  in  the  capital  stock  of  the  Pacific  National  Bank ;  and 
said  attorney  is  hereby  fully  empowered  to  make  and  pass  all  necessary  acts 
for  the  said  assignment  and  transfer.     Witness  our  hands  and  seals." 

To  that  power  of  attorney  was  appended  the  following : 

"  For  value  received,  I  appoint,  irrevocably, as  my  substitute,  with 

all  the  powers  above  given  to  me.     Witness hand  and  seal, , 

187-. .     [Seal.]  " 

The  other  papers  were  the  two  certificates  of  stock  and  the  cer- 
tificate from  the  proper  Probate  Court,  showing  the  appointment 
and  qualification  of  the  defendants  as  executors.  Each  stock  cer- 
tificate contained  the  following  words : 

-"  Transferable  only  on  the  books  of  the  said  bank,  in  person  or  bv  attorney, 
on  surrender  of  this  certificate." 

On  November  12, 1881,  Day  &  Co.  offered  the  stock  for  sale  at 
public  auction,  and  the  same  was  at  Benyon's  request,  bought  by 
Eager  at  the  sum  of  $10,400.  Three  days  thereafter,  November 
15,  1881,  Eager  offered  to  the  brokers  in  payment  for  the  stock, 
his  check  on  the  Pacific  National  Bank.  The  bank  at  which  the 
brokers  did  business  declined  to  take  that  check  in  its  deposit  ac- 
count. Benyon  being  informed  of  that  fact,  substituted  for  the 
check  of  Eager  a  cashier]s  check  on  another  bank,  which  last  check 
being  paid,  Day  &  Co.,  with  the  knowledge  of  Eager,  delivered 
to  Benyon,  the  president  of  the  bank,  the  foregoing  certificates  of 
stock,  with  the  power  of  attorney,  the  certificate  from  the  Probate 
Court,  and  other  papers  —  he  thereafter  holding  the  same  "as 
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purporting  to  be  security  for,  and  as  representing  said  loan,  await- 
ing the  filling  of  Coburn's  order,  witli  the  design  then  to  have  the 
stock  transferred  to  him  as  soon  as  his  order  had  been  filled."  On 
the  16th  of  November  the  defendants  received  from  the  brokers 
the  proceeds  of  the  sale  of  the  Whitney  stock.  Benyon  obtained 
only  fifty  additional  shares,  for  the  purpose  of  filling  the  order  of 
Coburn.  All  this  happened  before  the  bank  suspended  on  No- 
vember 18,  1881. 

The  executors  of  Whitney  did  not  know  by  whom  the  stock 
was  bought  at  the  auction  sale,  unless  the  knowledge  of  the  brokers 
is  to  be  imputed  to  them.  Believing  in  good  faith,  and  having  no 
reason  to  doubt  that  the  purchaser  had  caused  the  transfer  to  be 
made,  neither  they  nor  the  brokers  took  steps  to  ascertain  whether 
it  had  in  fact  been  done. 

They  had  no  knowledge  or  information  until  after  the  appoint- 
ment of  the  receiver  as  to  tbe  purpose  for  which  either  Benyon. 
or  Eager  held  the  before-mentioned"  papers  on  the  stock. 

While  the  bank  did  not  purchase  nor  intend  to  purchase  the 
stock  for  itself,  its  president,  in  execution  of  Coburn's  order,  pro- 
cared  Eager  to  buy  this  stock  with  funds  furnished  him  for  that 
purpose.  Coburn  did  not  take  it ;  and  the  receiver,  after  he  took 
possession,  found  the  before-mentioned  papers  in  an  envelope  pur- 
porting to  represent  a  security  for  a  demand  loan  to  Benyon. 

We  do  not  think  that  the  question  arising  upon  these  facts  is 
concluded  by  any  of  the  cases  cited  in  the  opinion  of  the  Circuit 
judge  [Davis  v.  Society  of  Essex,  44  Conn.  582;  Adderly  v. 
Storm,  6  Hill,  624 ;  Anderson  Y.Philadelphia  Warehouse  Oo.,  Ill 
IT.  S.  479, 483;  Johnston  v.  Laflin,  103  id.  800,  804;  ante  13;  Turn- 
hull  Y.  Payson,  95  id.  418  ;  Brown  v.  Adams,  5  Biss.  181),  or  in 
those  cited  in  tlie  brief  for  the  receiver.  Davis  v.  Stevens,  17 
Blatchf.  2,59,  post— ;  Irons  v.  Mantif.  Nat.  Bank,  27  Fed.  Rep. 
691  ;*  Bowdell  v.  JSTat.  Bank,  2  JSTat.  Bank  Cas.  146.  In  nearly  all 
of  them,  where  the  issue  was  between  the  receiver,  representing  the 
creditors,  and  the  person  standing  on  the  register  of  the  bank  as 
a  shareholder,  it  is  said  generally  that  the  creditors  of  a  National 
bank  are  entitled  to  know  who,  as  shareholders,  have  pledged  their 
individual  liability  as  security  for  its  debts,  engagements,   and 

*  Reversed,  post  — . 
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contracts ;  that  if  a  person  permits  his  name  to  appear  and  remain 
in  its  outstanding  certificates  of  stock,  and  on  its  register,  as  a 
shareholder,  he  is  estopped,  as  between  himself  and  the  creditors 
of  the  bank,  to  deny  that  he  is  a  shareholder ;  and  that  his  in- 
dividual liability  continues  until  there  is  a  transfer  of  the  stock 
on  the  books  of  the  bank,  even  where  he  has  in  good  faith  pre- 
viously sold  it,  and  delivered  to  the  buyer  the  certificate  of 
stock,  with  a  power  of  attorney  in  such  form  as  to  enable  the 
transfer  to  be  made.  Some  of  the  cases  Jiold  that  the  seller  is 
liable  as  a  shareholder  even  where  the  buyer  agreed  to  have  the 
transfer  made  on  the  books  of  the  bank,  but  fraudulently  or  neg- 
ligently failed  to  do  so.  But  it  will  be  found  upon  careful  ex- 
amination, that  in  no  one  of  the  cases  in  which  these  general 
principles  have  been  announced,  as  between  creditors  and  share- 
holders, does  it  appear  that  the  precaution  was  taken,  after  the 
sale  of  the  stock,  to  surrender  the  certificates  therefor  to  the  bank 
itself,  accompanied  (where  such  surrender  was  not  by  the  share- 
holder in  person)  by  a  power  of  attorney,  which  would  enable  its 
ofiieers  to  make  the  transfer  on  the  register.  The  position  of  the 
seller,  in  such  case,  is  analogous  to  that  of  a  grantor  of  a  deed  de- 
posited in  the  proper  office  to  be  recorded.  The  general  rule  is, 
that  the  deed  is  considered  as  recorded  from  the  time  of  such  de- 
posit. 2  Washb.  Heal  Prop.,  B.  3,  chap,  i,  T  52.  Where  the  seller 
delivers  the  stock  certificate  and  power  of  attorney  to  the  buyer, 
relying  upon  the  promise  of  the  latter  to  have  the  necessary 
transfer  made,  or  where  the  certificate  and  power  of  attorney  are 
delivered  to  the  bank  without  communicating  to  its  officers  the 
name  of  the  buyer,  the  seller  may  well  be  held  liable  as  a  share- 
holder until,  at  least,  he  shall  have  done  all  that  he  reasonably  can 
do  to  effect  a  transfer  on  the  stock  register. 

In  the  case  before  us  the  personal  presence  of  the  defendants  at 
the  bank  was  not  required  in  order  to  secure  their  release  from 
liability  as  shareholders.  Besides  the  certificates  of  stock  au- 
thorized them  to  act  by  attorney.  Throngh  their  agents,  the 
brokers,  who  sold  the  stock,  and  through  whom  they  received  the 
money  paid  for  it,  they  surrendered  the  certificates  and  power  of 
attorney  to  the  president  of  the  bank  —  he  receiving  them,  with 
knowledge  not  only  that  defendants  had  parted  with  all  title  to 
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the  stock  and  had  been  paid  for  it,  but  also  that  it  had  been  pur- 
chased at  pubhc  auction  by  Eager.  He  knew  equally  well  that 
the  surrender  of  the  certificates  and  the  delivery  of  the  power 
of  attorney  and  the  certificate  from  the  Probate  Court  could  only 
have  been  for  the  purpose  of  having  it  appear,  by  means  of  a 
transfer  on  the  books  of  the  bank,  that  Whitney's  executors  were 
no  longer  shareholders. 

The  right  to  have  the  transfer  made,  and  thereby  secure  exemp- 
tion from  further  responsibilty,  was  secured  to  the  defendants  both 
by  the  statute  and  by  the  by-laws  of  the  bank.  They  did  all  that 
was  required  by  either  as  preliminary  to  such  transfer.  Nothing 
remained  to  be  done  except  for  some  ofiicer  of  the  bank  to  make 
the  necessary  formal  entries  on  its  books.  If,  when  the  agents  of 
defendants  delivered  the  certificates  and  power  of  attorney  to  the 
president  of  the  bank,  the  latter  had  given  any  intimation  of  a 
purposen  ot  to  make  the  transfer  promptly,  or  had  avowed  an  in- 
tention to  postpone  action  until  a  sufficient  amount  of  stock  was 
obtained  to  fill  Coburn's  order,  it  may  be  that  the  failure  of  the 
defendants  to  take  legal  steps  to  compel  a  transfer  would  in  favor, 
of  the  creditors  of  the  bank,  have  been  deemed  a  waiver  of  the 
right  to  an  immediate  transfer  on  the  stock  register.  But  no  such 
intimation  was  given ;  no  such  avowal  was  made.  No  objection 
was  made  to  the  power  of  attorney,  or  to  the  discharge  of  the 
defendants  from  liability.  So  far  as  the  record  shows  nothing  was 
said  or  done  by  the  bank's  officers  to  raise  a  doubt  in  the  minds 
of  the  defendants'  agents  that  the  transfer  would  be  made  at 
once. 

It  was  suggested  in  argument  that  the  defendants  should 
have  seen  that  the  transfer  was  made.  But  we  were  not  told 
precisely  what  ought  to  have  been  done  to  this  end  that  was  not 
done  by  them  and  their  agents.  Had  any  thing  occurred  that 
would  have  justified  the  defendants  in  believing,  or  even  in  sus- 
pecting, that  the  transfer  had  not  been  promptly  made  on  the  books 
of  the  bank,  they  would  perhaps  have  been  wanting  in  due  dili- 
gence had  they  not,  by  inspection  of  the  bank's  stock  register, 
ascertained  whether  the  proper  transfer  had  in  fact  been  made. 
But  there  was  nothing  to  justify  such  a  belief  or  to  excite  such  a 
suspicion.     Their  conduct  was,  under  all  the  circumstances,  that 


184  UNITED  STATES 


Williamsport  National  Bank  v.  Knapp. 


of  careful,  prudent,  business  men,  and  it  would  be  a  barsh  inter- 
pretation of  their  acts  to  hold  (in  the  language  in  some  of  the  cases, 
when  considering  the  general  question  under  a  different  state  of 
facts)  that  thej  allowed  or  permitted  the  name  of  Whitney  to  re- 
main on  the  stock  register  as  a  shareholder.  We  are  of  opinion 
that  within  a  reasonable  construction  of  the  statute,  and  for  all  the 
objects  intended  to  be  accomplished  by  the  provision  imposing 
liability  upon  shareholders  for  the  debts  of  National  banks,  the 
responsibility  of  the  defendants  must  be  held  to  have  ceased  upon 
the  surrender  of  the  certificates  to  the  bank  and  the  delivery  to 
its  president  of  a  power  of  attorney  sufficient  to  effect,  and  intended 
to  effect,  as  that  officer  knew,  a  transfer  of  the  stock  on  the  books 
of  the  association  to  the  purchaser. 

For  the  reasons  stated,  the  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  judgment  for  the  defendants^ 

Judgment  reversed. 


Williamsport  ISTat.  Bank  v.  Knapp.* 

(119 U.  S.357.) 

a 

Jurisdiction  —  Supreme  Court  United  States  —  dimsion  of  opinion  —  certificate 

—  amount. 

Under  the  acts  of  Congress  autliorizing  questions  arising  on  a  trial  or  hear- 
ing before  two  judges,  in  the  Circuit  Court,  and  upon  which  they  are  divided 
in  opinion,  to  be  certified  to  the  Supreme  Court  of  United  States  for  de- 
cision, each  question  certified  must  be  one  of  law,  and  not  of  fact,  nor  of  mixed 
law  and  fact,  and  it  must  be  a  distinct  point  or  proposition  clearly  stated, 
and  not  the  whole  case,  nor  the  question  whether  upon  the  evidence  the 
judgment  should  be  for  one  party  or  for  the  other. 

In  an  action  of  debt  on  sec.  5198,  U.  S.  Rev.  Stat.,  to  recover  twice  the  amount 
of  interest,  at  the  rate  of  nin  e  per  cent,  received  by  a  National  bank  in  Penn- 
sylvania, upon  the  discount  of  notes,  where  plaintiffs  had  judgment  for 
$3,150.38,  7teld,  that  this  amount  was  ineufficient  to  give  jurisdiction  to  the 
Supreme  Court  of  the  United  States. 


I 


N  error  to  the  Circuit  Court  of   the  United   States .  for  the 
Western  District  of  Pennsylvania. 


*  Reported  below,  15  Fed.  Eep.  333. 
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The  original  action  was  debt  on  section  5198  of  the  Revised 
Statutes,  brought  in  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Pennsylvania,  against  a  National  banking 
association  established  vrithin  that  district,  to  recover  twice  the 
amount  of  interest,  at  the  rate  of  nine  per  cent,  received  by  the 
defendant  upon  the  discount  of  certain  promissory  notes.  Sec- 
tion 5197  prohibits  any  such  association  from  receiving  upon  such 
a  discount  a  higher  rate  of  interest  than  is  allowed  by  the  laws  of 
the  State  in  which  the  bank  is  established,  except  that  where,  by 
the  laws  of  the  State,  "  a  different  rate  is  limited  for  banks  of 
issue  organized  under  State  laws,"_the  rate  so  limited  is  allowed. 
The  answer  denied  that  the  defendant  owed  the  sums  demanded, 
or  had  violated  any  provision  of  the  National  Banking  Act. 

The  record  showed  that  at  the  trial  certain  oral  testimony, 
therein  stated,  was  offered  by  the  plaintiff  in  support  of  their 
allegations,  was  objected  to  by  the  defendant,  the  objection  was 
overruled,  and  the  defendant  took  exceptions.  The  record  also 
showed  that  the  defendant,  for  the  purpose  of  proving,  that  at  the 
time  of  the  discounts  in  question,  there  were  banks  of  issue, 
organized  under  the  laws  of  Pennsylvania,  allowed  to  receive  in- 
terest on  discounts  at  as  high  a  rate  as  that  received  by  the  de- 
fendant, offered  in  evidence  charters  from  the  Legislature  of 
Pennsylvania  of  a  number  of  banks  (the  titles  of  which  were 
given),  some  of  which  were  thereby  expressly  authorized  to  re- 
ceive interest  at  such  rates  as  might  be  agreed  upon  by  the  par- 
ties ;  and  also  offered  in  evidence  a  number  of  other  bank  charters, 
in  connection  with  evidence  that  some  of  the  banks  issued  notes 
of  circulation,  commonly  called  bank  notes,  without  special  au- 
thorization of  law,  in  order  "to  show  that  incorporated  banks  and 
banking  companies  in  Pennsylvania  issued  notes  of  circulation, 
commonly  called  bank  notes,  under  their  respective  general  cor- 
porate powers,  and  not  by  virtue  of  any  special  authorization  of 
law  to  issue  such  notes  ;  and  to  show  that  incorporated  banks  and 
banking  companies  in  Pennsylvania,  not  specially  prohibited 
'  from  issuing  such  notes,  are  banks  of  issue  within  the  meaning  of 
the  act  of  Congress,  by  virtue  of  their  incorporation  and  organi- 
zation as  banks  or  banking  companies,  and  without  any  special 
authorization  of  law  to  issue  such  notes  ; ' '  and  the  evidence  so 
Vol.  Ill— 24. 
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offered  by,  the  defendant  was  objected  to  by  the  plaintiffs,  and 
admitted  subject  to  their  exception. 

The  record  further  showed  that  a  verdict  was  returned  for  the 
plaintiffs,  and  that  the  circuit  judge  and  the  district  judge 
signed  a  certificate  that  they  were  opposed  in  opinion  upon  the 
following  questions  arising  at  the  trial : 

'■'First.  Whether,  under  the  eVidence,  the  defendant  was 
legally  authorized  to  take,  receive,  reserve  and  charge  on  the 
loans  or  discounts  made  for  the  plaintiffs  upon  the  notes,  bills  of 
exchange  and  other  evidences  of  debt,  offered  and  received  in  evi- 
dence on  the  part  of  the  plaintiffs,  at  the  rate  of  interest  charged 
by  the  defendant  and  paid  by  the  plaintiffs,  as  shown  in  evidence, 
to-wit :  at  the  rate  of  nine  per  centum  per  annum. 

"  Second.  Whether,  under  the  laws  of  the  State  of  Pennsyl- 
vania, a  rate  of  interest  or  discount  was  limited  for  banks  of  is- 
sue, organized  under  State  laws,  at  a  rate  equal  to  or  exceeding 
that  charged  by  the  defendant  to  the  plaintiffs,  and  whether  the 
defendant  was,  under  the  evidence  and  the  acts  of  Congress,  al- 
lowed to  take,  receive,  reserve  and  charge  the  rate  so  limited  for 
the  discounts  made  for  the  plaintiffs,  to-wit ;  at  the  rate  of  nine 
per  centum  per  annum. 

"  Third.  Whether  the  decision  of  the  Supreme  Court  of  Penn- 
sylvania, '  that  there  are  no  banks,  nor  have  there  been  any  such 
banks,  in  Pennsylvania,  authorized  to  take  and  receive  interest  at 
a  greater  rate  than  six  per  cent,'  is  binding  and  conclusive  upon 
the  judgment  of  the  courts  of  the  United  States  in  determining 
the  construction  and  effect  in  Pennsylvania  of  the  acts  of  Con- 
gress commonly  called  the  '  Currency  Acts,'  and  especially  sec- 
tions 5197  and  5198  of  the  Revised  Statutes  of  the  United  States. 

"  Fourth.  Whether,  upon  the  whole  evidence,  the  plaintiff  was 
entitled  to  recover." 

Judgment  was  rendered  for  the  plaintiffs  in  the  sum  of 
$2,150.38,  and  the  defendant  sued  out  this  writ  of  error. 


Wm.  H.  Armstrong  and  G.  La  Rue  Munson,  for  plaintiff  in 
error. 

H.   O.  McCormic'tc  and   H.   C.  Parsons,  for  defendants  in 
error. 
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Geat,  J.  Assuming,  wliat  does  not  appear  in  the  record,  that 
the  evidence  stated  in  the  bills  of  exceptions  was  all  the  evidence 
introduced  at  the  trial  and  referred  to  in  the  certificate  of  divis- 
ion, that  certificate  is  clearly  insufiicient  to  support  the  jurisdic- 
tion of  this  court.  Under  the  acts  of  Congress,  authorizing  ques- 
tions arising  on  a  trial  or  hearing  before  two  judges  in  the  Circuit 
Court,  and  upon  which  they  are  divided  in  opinion,  to  be  certi- 
fied to  this  court  for  decision,  it  has  always  been  held  that  each 
question  certified  must  be  one  of  law,  and  not  of  fact,  nor  of 
mixed  law  and  fact,  and  that  it  must  be  a  distinct  point  or  propo- 
sition, clearly  stated,  and  not  the  whole  case,  nor  the  question j 
whether  upon  the  evidence  the  judgment  sliould  be  for  one  party 
or  for  tbe  other.  Saunders  v.  Oould,  4  Pet.  392  ;  U.  S.  v. 
Bailey,  9  id.  267  ;  Weeth  v.  JVew  England  Mortg.  Security  Co., 
106  U.  S.  605;  California  Paving  Co.  v.  Molitor,  113  id.  609, 
615-617;    Waterville  v.  Van  Slyke,  116  id.  699-704. 

Tested  by  these  rules,  the  first  and  second  questions  certified, 
each  being  whether  "  under  the  evidence  "  the  defendant  was  aur 
thorized  to  receive  interest  at  a  certain  rate,  as  well  as  the  fourth 
question,  "  whether,  upon  the  whole  evidence,  the  plaintiff  was 
entitled  to  recover,"  are  not  questions  which  this  court  is  re- 
quired or  authorized  to  answer. 

The  third  question  is  equally  irregular  and  insufficient.  In- 
stead of  being  clearly  and  distinctly  stated,  it  is  quite  obscure  and 
ambiguous  ;  for  it  does  not  show  whether  the  supposed  decision 
of  the  Supreme  Court  of  Pennsylvania,  "  that  there  are  no  banks, 
nor  have  there  been  any  such  banks,  in  Pennsylvania,  authorized 
to  take  and  receive  interest  at  a  greater  rate  than  six  per  cent,' 
was  based  upon  matter  of  law,  or  matter  of  fact,  or  both.  The 
latest  reported  decision  of  that  court,  to  which  the  learned  counsel 
for  the  plaintiff  in  error  referred  to  explain  this  question,  aflBrmed 
a  ruling  of  a  lower  court,  that  "  in  fact  and  in  law,  there  is  no 
bank  of  issue  in  Pennsylvania  authorized  to  charge  a  rate  of  in- 
terest in  excess  of  the  legal  rate;"  and  said  nothing  upon  the 
question  whether  there  ever  had  been  any  such  banks.  Lebanon 
Nat.  Bank  v.  Karmany,  98  Penn.  St.  65,  1Z,post  — . 

Neither  the  [amount  of  the  judgment  below,  nor  the  certificate 
of  division,  being  sufficient  to  give  this  court  jurisdiction,  it  nee- 
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essarily  follows,  as  was  held  in  Weeth  v.  New  England  Mortg. 
■Security  Co.  and   Waterville  v.  Van  SlyTce,  above  cited,  that  the 


writ  of  error  must  be  dismissed. 


"Wylie  v.  N^oethampton  Nat.  Bank.* 

(119  n.  S.  381.) 
Deposits  —  special  —  loss  by  burglary  —  negUgence.  f 

Where  a  National  bank  was  broken  into  by  burglars,  and  property  belonging 
to  it  and  to  others  was  taken  therefrom,  the  bank  may  take  measures  to  re- 
cover its  own  ;  and  it  may  lawfully  undertake  to  act  also  for  others  thus 
jointly  concerned  with  itself  ;  and  want  of  proper  diligence,  skill,  and  care 
in  the  performance  of  such  an  undertaking  would  render  it  liable  to  respond 
in  damages  for  failure. 

The  evidence  examined,  and  held  not  sufllcient  to  require  its  submission  to  the 
jury. 

IN  error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York.  Action  to  recover  value  of  prop- 
erty taken  by  burglars.  Judgment  for  defendant.  Plaintiff  ap- 
pealed. 

George  H.  Adans,  for  plaintiff  in  error. 

W.  Q.  Peclcham,  for  defendant  in  error. 

Matthews,  J.  This  was  an  action  at  law  originally  commenced 
by  the  plaintiff  in  error  in  the  Superior  Court  of  the  city  of  New 
York,  and  removed  by  the  defendant  into  the  Circuit  Court.  The 
complaint  alleged  that  on  the  26th  day  of  January,  1876,  the  plain- 
tiff was  the  owner  of  eight  first  mortgage  bonds  of  the  Pacific 
Railroad  Company  of  Missouri,  for  $1,000  each,  with  coupons 
attached,  which  at  that  time  wei'e  in  the  custody  of  the  defend- 
ant for  safe-keeping  under  an  agreement  by  which  the  defendant 
agreed  to  keep  the  same  safely  and  deliver  them  to  her  upon  de- 
mand; but  that  on  that  day  the  defendant's  bank  was  broken  into  by 

♦  Affirming  15  Fed.  Eep.  428. 
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burglars,  and  a  large  amount  of  property  taken  by  tbem  therefrom, 
amounting  in  value  to  over  $1,600,000,  consisting  chiefly  of  bonds, 
stocks  and  other  similar  securities,  with  some  money,  the  prop- 
erty in  part  of  the  bank  and  of  others,  and  including  the  plaintiff's 
bonds  and  coupons  ;  and  it  is  averred-  that  the  said  loss  by  rob- 
bery occurred  in  consequence  of  a  want  of  due  care  on  the  part  of 
the  defendant. 

It  is  further  alleged  by  the  plaintiff  that  shortly  after  the  said 
loss  "  the  plaintiff  was  intending  and  was  about  to  enter  in  good 
faith  upon  negotiations  and  to  take  measures  for  the  recovery  of 
her  said  bonds  and  coupons  from  whomsoever  then  possessed  the 
same ;  that  thereafter  and  about  the  time  last  mentioned,  the 
defendant  represented  to  the  plaintiff  that  the  defendant  was  about 
to  take  measures  for  the  recovery  of  the  property  so  taken,  and 
expected  to  recover  all  of  said  property  in  bulk,  or  the  greater 
part  thereof,  from  the  persons  taking  the  same  as  aforesaid,  by 
means  of  rewards  and  other  measures,  and  was  undertaking,  or 
about  to  undertake,  negotiations  with  said  person  or  persons,  to 
the  plaintiff  unknown,  for  accomplishing  the  same  ;  and  the  de- 
fendant then  further  represented  that  it  expected  to  receive  such 
restoration  if  it  was  allowed  to  act  therein  in  behalf  of  the  plain- 
tiff, and  in  behalf  of  other  depositors  and  losers  who  were  in  the 
same  position  as  the  plaintiff ;  and  the  defendant  further  repre- 
sented that  it,  the  said  defendant,  was  in  a  better  position  to 
negotiate  for  the  restoration  of  said  j)roperty  as  aforesaid,  and 
could  accomplish  the  same  at  less  expense,  than  if  the  plaintiff 
and  other  individuals,  owners,  and  losers  of  said  property  were 
to  act  in  that  respect  independently ;  that  thereupon,  and  at  or 
about  the  time  last  stated,  the  defendant  requested  the  plaintiff 
to  permit  and  authorize  the  defendant  to  act  for  her  and  in  her 
behalf  in  the  respects  mentioned,  and  in  such  negotiations,  for  the 
recovery  of  her  said  bonds  and  coupons,  with  the  bonds,  stocks, 
securities,  and  other  property  of  the  defendant  and  other  owners 
and  losers  of  property  as  aforesaid,  and  further  requested  the 
plaintiff  not  to  undertake  negotiations  with,  or  offer  rewards  or 
other  inducements  to,  the  persons  who  had  taken  or  were  in  pos- 
session of  said  bonds  or  other  property,  as  aforesaid,  for  the  re- 
turn of  the  same ;  that  thereupon,  and  relying  upon  such  repre- 
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sentations  and  al]  of  them,  the  plaintiff  complied  with  such  re- 
quests of  defendant,  and  did  not  undertake  negotiations  with,  or 
offer  rewards  or  other  inducements  to,  such  persons  as  aforesaid 
for  the  return  of  her  said  bonds  and  coupons,  and  permitted  and 
authorized  the  defendant  to  act  for  her  and  in  her  behalf  in  the 
respects  mentioned,  and  as  requested,  in  such  and  any  negotia- 
tions for  the  recovery  of  her  said  Tjonds  and  coupons,  with  the 
bonds,  stocks,  securities,  and  other  property  of  the  defendant  and 
other  owners  and  losers  of  said  property  as  aforesaid. 

"  That  thereupon  the  said  defendant  undertook  to  act  in  behalf 
of  the  plaintifE  in  the  respects  mentioned,  and  took  certain  pro- 
ceedings and  entered  into  certain  negotiations  with  the  persons 
who  had  taken  said  property,  or  possessed  the  same  as  aforesaid, 
for  the  recovery  of  the  same;  that  some  time  during  the  years 
1879  and  1880  the  defendant,  acting  as  aforesaid,  recovered  and 
received  from  said  persons  the  greater  part  of  said  stolen  property 
taken  as  aforesaid,  on  the  26th  day  of  January,  1876,  including  a 
large  amount  of  the  separate  property  of  the  defendant,  amounting 
in  all,  in  face  of  par  value,  to  about  $1,500,000,  and  thereupon  the 
defendant  settled  and  compounded  with  said  persons  for  all  claims 
arising  or  growing  out  of  such  taking  or  robbery  as  aforesaid; 
that  the  difference  between  the  amount  of  property  so  recovered 
and  the  amount  of  property  taken  or  stolen  on  January  26,  1876,  as 
aforesaid,  and  all  the  property  so  taken  and  not  recovered,  was  by 
the  defendant  allowed  and  agreed  to  be  retained  by  and  released  to 
the  said  persons  as  a  consideration  or  reward  for  the  restoration 
of  the  remainder  as  aforesaid ;  that  among  the  securities  and 
property  so  allowed  and  agreed  to  be  retained,  and  so  released  by 
the  defendant,  were  the  eight  bonds  of  the  plaintifE,  and  all  the 
coupons  thereto  belonging ;  that  the  plaintiff  was  not  informed  at 
the  time  by  the  defendant  of  the  terms  of  said  agreement  or  ar- 
rangement between  the  defendant  and  said  persons,  but  all  the 
proceedings  of  the  defendant  in  those  respects,  and  for  the  resto- 
ration of  such  property,  were  concealed  from  the  plaintiff,  and 
she  has  never  consented  to  the  action  of  the  defendant  therein. 

"That  by  means  of  plaintiff's  said  property,  together  with 
'Other  considerations,  and  by  the  total  sacrifice  of  the  plaintiff's  said 
property,  the  defendant  was  enabled  to  recover,  and  did  recover 
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as  aforesaid,  a  large  amount  of  its  own  property,  and  the  property  of 
its  other  depositors,  and  has  reimbursed  itself  for  the  greater  part  of 
its  losses  in  said  robbery,  and  for  the  expenses  which  the  defendant 
incurred  in  respect  to  the  matters  herein  mentioned  ;  that  the  de- 
fendant, not  regarding  its  promises  and  undertakings,  did  not 
take  due  care  of  the  plaintiff's  interest  as  aforesaid,  but,  on  the 
contrary,  sacrificed  the  same  for  its  own  advantage,  and  so  negli- 
gently and  carelessly  conducted  itself  with  respect  to  the  plain- 
tiff's said  property  and  interest,  and  took  so  little  care  thereof, 
that,  by  and  through  the  mere  neglect  and  improper  conduct  of 
the  defendant  and  its  servants,  and  by  the  willful  neglect  of 
plaintiff's  said  interests  so  committed  to  its  charge,  the  plaintiff 
has  wholly  lost  her  said  property ; "  for  the  value  of  which  she 
accordingly  asks  judgment. 

To  this  the  defendant  answered,  admitting  that  securities  to  the 
amount  in  par  value  of  about  $1,600,000,  belonging  in  part  to  the 
defendant  and  partly  to  its  officers  and  other  persons,  were  stolen 
from  its  vaults  by  armed  burglars  in  January,  1876,  and  that 
among  said  securities  were  the  bonds  claimed  by  the  plaintiff  as 
plaintiff's  property.  The  answer  alleges  that  the  bonds  of  the 
plaintiff,  prior  to  the  burglary,  were  held  by  the  defendant  in  its 
vaults  as  a  favor  to  the  plaintiff,  by  permission  of  one  of  the  de- 
fendant's officers,  without  the  consent  or  agreement  of  the  defend- 
ant, and  were  not  on  deposit  with  the  defendant  for  any  reward 
or  consideration  to  th^  defendant,  but  were  left  oh  the  special 
agreement  made  with  the  plaintiff  that  the  bonds  should  remain 
at  the  risk  of  the  plaintiff,  and  the  defendant  should  in  no  case 
be  responsible  therefor:  and  alleges  that  it  had  no  corpofete 
power  to  make  any  contract  or  agreement,  either  with  reference 
to  the  safe-keeping  of  the  said  bonds,  or  any  such  contract  as  that 
alleged  in  the  complaint  for  their  recovery,  and  that  no  such  con- 
tract was  in  fact  ever  made,  all  the  allegations  of  the  complaint 
in  that  respect  being  denied .  The  answer  further  alleges  that 
the  defendant,  "  while  having  no  duty  or  obhgation  to  the  plain- 
tiff in  the  premises,  nevertheless  did  use  good  faith  and  due  care 
in  all  the  transactions  mentioned  in  the  complaint,  and  the  de- 
fendant committed  no  breach  of  trust,  and  was  guilty  of  no 
breach,  of  trust,  fraud,  carelessness  or  negligence  whatever,  in 
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any  or  all  of  said  matters;  but,  on  the  contrary,  defendant  alleges 
that,  at  its  own  expense,  defendant  enabled  plaintiil  to  recover 
four  of  the  eight  bonds  for  the  value  of  which  plaintiff  here  sues 
defendant ; "  and  that  the  plaintiff's  failure  to  recover  back  the 
remaining  four  of  the  eight  bonds  was  caused  solely  by  the  care- 
lessness and  negligence  of  the  agents  employed  by  the  plaintiff, 
and  not  by  the  defendant.  • 

By  a  pleading  subsequently  filed,  and  called  a  "  replication," 
the  plaintiff  admitted  that  since  the  commencement  of  the  action 
she  had  recovered  four  of  the  bonds  mentioned  in  the  complaint 
by  means  of  an  action  of  replevin  against  one  Henry  G.  Pearson, 
then  the  postmaster  of  the  city  of  New  York  and  reduced  her 
claim  accordingly. 

The  cause  came  on  for  trial  by  a  jury,  and  the  plaintiff,  having 
introduced  evidence  to  maintain  the  issues  on  her  part,  rested  her 
case,  when,  on  a  motion  of  the  defendant,  the  court  instructed  the 
jury  to  return  a  verdict  for  the  defendant,  which  was  done. 
Judgment  was  rendered  thereon  in  favor  of  the  defendant,  to 
reverse  which  this  writ  of  error  is  now  prosecuted. 

The  question  of  law  for  our  determination  is  whether  there 
was  sufficient  evidence  in  support  of  the  plaintifli's  cause  of  ac- 
tion to  require  its  submission  to  the  jury. 

The  evidence  offered  by  the  plaintiff  on  the  trial  of  the  cause 
tended  to  prove  the  following  facts. 

The  burglary  occurred  in  January,  1876.  Efforts  were  imme- 
diately made  by  the  bank  to  recover  the  lost  property ;  and  about 
three  weeks  after  the  burglary,  the  officers  and  directors  of  the 
bank  caused  a  meeting  to  be  held  at  the  bank  of  some  of  the 
losers,  including  depositors  for  safe-keeping.  Plaintiff  did  not 
attend  this  meeting,  and  it  does  not  appear  that  she  was  repre- 
sented there.  At  that  meeting  directors  and  officers  of  the  bank 
were  present,  and  it  was  proposed  to  form  a  committee,  composed 
of  bank  officers  and  depositors:,  to  take  measures  to  recover  the 
stolen  property.  This  was  assented  to  by  the  bank's  officers,  biit 
was  voted  down,  and  the  matter  left,  as  before,  to  the  efforts  of 
the  bank. 

In  1877  the  plaintiff  in  error  married  Dr.  Wylie,  of  New  York, 
who  thereafter  acted  for  her  in  the  matter.     In  the  same  year 
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Dr.  Wylie  was  informed,  through  a  patient,  that  he  could  deal 
•with  Scott,  one  of  the  burglars,  for  the  recovery  of  Mrs.  Wylie's 
bonds.  He  did  not  at  once  act  upon  this,  because  he  understood 
the  bank  was  acting  for  his  wife.  Shortly  thereafter.  Dr.  Wylie. 
stated  this  proposition  to  Warrener,  the  vice-president  and  man- 
ager of  the  bank,  and  that  he  thought  he  could  get  back  his  wife's 
bonds.  Warrener  theu  requested  Wylie  not  to  negotiate  inde- 
pendently of  the  bank,  and  stated  that  the  bank  was  negotiating 
to  get  the  securities  back.  To  this  request  Wylie  acceded.  On 
February  9,  1878,  Wylie  received  from  Hinckley,  one  of  the 
prominent  directors  of  the  bank,  a  letter  representing  that  he 
was  acting  for  the  bank,  and  inclosing  the  following  paper,  which 
he  requested  the  plaintiff  to  sign :  "We,  whose  names  follow, 
having  suffered  the  loss  of  securities  by  the  robbery  of  the  North- 
-ampton  National  Bank  in  January,  1876,  hereby  agree  to  pay  a 
jpro  rata  proportion  of  the  expenses  incurred  in  obtaining  them, 
and  returning  them  to  us."  Hinckley  wrote  again,  February  27, 
1878,  as  he  says,  at  the  request  of  Warrener  and  Edwards,  the 
president,  urging  Mrs.  Wjlie  to  sign  the  paper,  and  saying  that 
they  thought  the  property  could  be  recovered  "  cheaper  iu  bulk 
than  in  detail,"  and  that  they  had  "  strong  hopes  of  being  able  to 
effect  a  negotiation  at  no  distant  day,  and  would  like  to  make 
one  clean  job  of  it."  Thereupon,  on  March  21,  1878,  Mrs. 
Wylie  and  her  husband  signed  the  paper  as  requested,  and  re- 
turned it  to  the  bank. 

In  October,  1877,  Edwards,  the  president  of  the  bank,  was  no- 
tified by  persons  acting  in  behalf  of  Scott  and  Dunlap,  two  of  the 
burglars  then  under  sentence,  that  $100,000  of  the  best  bonds  had 
been  put  aside,  and  money  borrowed  on  them,  and  that  the  whole 
lot  could  be  had  for  $8,000 ;  whereupon  efforts  were  made  to  ef- 
fect this  recovery.  To  the  knowledge  of  Edwards  and  the  vice- 
president,  Warrener,  and,  upon  consultation  with  them,  Hinckley, 
was  allowed  however  to '  separately  negotiate,  through  the  same 
channel,  for  the  return  of  $25,000  Union  Pacific  railroad  bonds, 
which  were  known  to  belong  to  him,  on  payment  of  $6,000. 
These  $25,000  of  bonds  were  a  part  of  the  $100,000  lot,  and 
upon  delivery  were  locked  up,  and  the  transaction  concealed  until 
June,  1878.  After  the  $6,000  was  paid,  the  difficulties  of  nego- 
VoL.  Ill— 35. 
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tiatiou  increased,  the  persons  holding  the  balance  of  $75,000  mak- 
ing exorbitant  demands.  "While  further  negotiations  for  the 
$75,000  were  proceeding,  Hinckley,  though  acting  as  an  officer  of 
the  bank  for  all  parties  concerned,  and  acting  with  Edwards  and 
Warrener,  again  attempted  to  make  his  private  bargain  for 
$19,000  more  of  Union  Pacific  bonds  supposed  to  be  in  the  same 
lot.  The  return  of  the  $19,000  was  offered  upon  payment  of 
$10,000  to  the  parties  holding  them,  which  offer  was  refused,  the 
price  being  considered  too  exorbitant.  Further  attempts  were 
made  to  secure  the  return  of  the  remaining  $75,000,  but  the 
holders  of  the  securities  refused  all  offers  made  for  their  return, 
and  the  whole  $75,000  were  sent  to  Europe  and  negotiated,  or 
otherwise  lost.  On  this  subject  Hinckley  wrote  to  Dr.  Wylie  on 
May  10, 1879  :"  This  I  do  know,  that  *  *  *  no  part  of  the 
$75,000  left  the  country  until  some  time  in  1878,  after  I  refused 
to  pay  $10,000  for  the  balance,  $19,000  of  my  U.  P.'s.  It  was 
my  refusing  to  pay  that  sent  them  abroad.  If  I  had  accepted  the 
offer,  I  have  no  doubt  we  could  have  got  the  whole  $75,000  at 
50  per  cent  of  the  market  valne."  Hinckley  also  wrote  to  Dr. 
Wylie :  "  The  offer  was  a  specific  one  for  $25,000  U.  P.  S.-  F. 
bonds.  It  came  from  the  thieves,  not  from  me,  or  any  one  in 
my  interest.  If  the  offer  bad  been  to  return  the  Missouri  Pa- 
cifies, you  would  have  been  notified,  and  not  I.  Every  effort  was 
made  to  induce  the  holders  to  name  a  price  at  which  they  would 
return  the  $100,000,  but  to  no  purpose,  although  1  have  good 
reason  to  believe  that,  if  I  had  accepted  the  second  offer  of  50 
per  cent  of  the  market  value,  something  might  have  been  done." 
In  January,  1879,  Dr.  Wylie  notified  various  bankers  abroad 
of  the  theft  of  the  bonds,  and  subsequently  certain  of  the  coupons 
from  said  bonds  were  presented  for  payment,  of  which  the  plaintiff 
was  notified  by  the  railroad  company,  and  she  replevied  and  recov- 
ered the  same.  It  was  then  ascertained  for  the  first  time,  in 
June,  1879,  that  the  bank  had  not  sent  particulars  of  the  robbery 
abroad  further  than  that  the  robbery  had  occurred,  and  a  list  of 
the  bonds  stolen,  but  the  mimbers  of  the  bonds  were  not  given. 
Some  circulars  giving  the  numbers  of  the  bonds  and  a  general 
cable  were  sent  to  London,  but  no  circulars  were  sent  to  Frankfort 
or  elsewhere  on  the  Continent. 
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In  1876  and  1877  indictments  were  found  in  Massachusetts 
against  Scott  and  Dunlap,  and  also  against  Leary,  Conners  and 
Draper,  for  this  burglary.  Scott  and  Dunlap  were  tried  and 
convicted  at  Northampton  ;  the  others  had  not  then  been  caught. 
Afterward  Draper  was  arrested  and  taken  to  Northampton,  and 
remained  there  in  jail  untried  about  two  and  one-half  years ; 
shortly  before  the  expiration  of  which  time,  in  1880,  Conners  and 
Leary  were  arrested  and  taken  to  Northampton  jail.  Negotia- 
tions were  conducted  between  the  bank  and  Scott  and  Dunlap, 
then  in  State's  prison,  and  influence  brought  to  bear  upon  them, 
for  the  return  of  the  property,  and  they  finally  stated  to  one  of 
the  directors  that  Leary  had  control  of  it.  After  Leary  was  ar- 
rested, Scott  and  Dunlap  wrote  a  letter  to  him,  which  resulted  in 
the  greater  portion  of  the  property  being  recovered  soon  after 
Conners  was  t,aken  to  Northampton.  Hinckley  and  AVarrener 
went  to  New  York  to  a  safe  deposit  company  there,  and  brought 
it  away.  A  little  before  or  after  this  final  recovery,  Conners, 
Leary  and  Draper  were  all  discharged  at  Northampton  without 
trials.  The  amount  of  property  stolen  was  recovered,  except  about 
S12,000  cash  and  $70,000  to  $80,000  par  value  of  bonds  and  se- 
curities. The  bulk  of  the  negotiable  coupon  bonds  was  recov- 
ered ;  also  all  non-negotiable  bonds,  and  all  negotiable  securities 
except  about  $80,000. 

Hinckley  testified  that  a  final  recovery  was  not  made  by  or 
through  him,  and  not  by  or  through  the  means  mentioned  in  the 
1878  and  1879  letters  to  Wylie.  Every  thing  was  futile  until  the 
final  recovery.  The  bank  or  its  officers  did  not  agree  that  the 
plaintiff's  bonds  should  be  retained  and  released  to  the  thieves,  or 
any  other  person,  as  compensation  for  the  restoration  of  the  re- 
mainder. Of  the  coupons  attached  to  the  plaintiff's  stolen  bonds 
maturing  prior  to  the  commencement  of  this  action,  twenty-eight 
have  never  been  recovered.  These  coupons  were  each  for  $30. 
The  value  of  the  plaintiff's  bonds  on  January  31,  1883,  was 
$1,080  for  each  bond,  with  unmatured  coupons  only  attached. 
Of  the  plaintifE's  bonds  so  stolen  four  have  never  been  recovered 
by  her. 

The  complaint  in  this  case  may  be  considered  as  embracing 
two  distinct  causes  of  action  —  the  Jirst  founded  on  the  alleged 
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negligence  of  the  defendant  in  the  original  loss  of  the  bonds,  and 
the  second  on  negligence  alleged  to  have  occurred  in  the  execu- 
tion of  the  agreement  for  their  recovery. 

It  was  decided  in  the  ease  of  National  Bank  v.  Graham,  100 
U.  S.  699 ;  2  ISlat.  Bank  Gas.  64,  that  it  would  "  be  competent 
for  a  National  bank  to  receive  a  special  deposit  of  such  securities 
as  those  here  in  question,  either  on  a  contract  of  hiring  or  with- 
out reward,  and  it  would  be  liable  for  a  greater  or  less  degree  of 
negligence  accordingly."  In  the  present  case  it  is  conceded  that 
there  is  no  evidence  of  negligence  on  the  part  of  the  bank  result- 
ing in  the  original  loss  by  robbery,  except  the  mere  fact  of  the 
loss  itself  by  that  means.  The  plaintiff's  case  therefore  upon  this 
cause  of  action  is  without  proof. 

As  to  the  second  cause  of  action,  the  facts  stated  in  the  com- 
plaint seem  to  us  to  be  sufficient,  if  proven,  to  constitute  a  legal 
liability  on  the  part  of  the  defendant.  It  would  certainly  be  com- 
petent for  a  National  bank  to  take  measures  for  the  recovery  of 
its  own  property  lost  in  the  way  described.  If  the  loss,  as  in  the 
present  case,  included  the  property  of  others,  and  it  was  deemed 
best,  having  reference  to  the  bank's  own  interest,  that  these 
measures  should  be  taken  by  the  bank  alone,  for  itself  and  all 
concerned,  it  might  lawfully  imdertake  to  act  for  others  thus 
jointly  concerned  with  itself,  as  well  as  for  itself  alone ;  and  want  of 
proper  diligence,  skill  and  care  in  the  performance  of  such  an  un- 
dertaking would  be  ground  of  liability  to  respond  in  damages  for 
such  failure.  Much  more  would  the  bank  be  liable,  in  such  a 
case,  if,  in  the  performance  of  such  an  undertaking,  it  iised  the 
property  of  the  plaintiff  foi-  the  recovery  of  its  own.  This,  it  is 
alleged  in  the  complaint  in  this  case,  the  defendant  did.  There 
is  a  total  want  of  evidence  to  this  effect,  and  that  ground  of  com- 
plaint was  very  properly  abandoned. 

The  plaintiff  therefore  must  stand  upon  the  remaining  allega- 
tions, which  may  be  reduced  to  two.  (1)  That  the  bank  did  not 
make  such  an  agreement  to  act  as  the  plaintiff's  agent  in  the  re- 
covery of  her  property ;  and  (2)  that  it  was  guilty  of  a  want  of 
due  care  and  diligence  in  the  performance  of  its  duty  as  such, 
whereby  the  loss  occurred.  On  both  of  these  points  we  think 
there  was  no  evidence  to  charge  the  defendant  sufficient  to  require 
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it  to  be  submitted  to  the  jury.  The  meeting  referred  to  in  the 
evidence,  called  bj  the  bank,  of  those  interested  with  itself  in  the 
recovery  of  the  stolen  property,  resulted  in  no  such  agreement. 
The  bank  had  before  that  been  taking  such  measures  for  that 
purpose  in  its  own  behalf,  and  incidentally  for  the  others,  as  it 
deemed  best.  The  proposal  made  at  the  meeting  to  put  the  mat- 
ter in  charge  of  a  joint  committee  of  the  officers  of  the  bank  and 
individual  losers  was  rejected.  The  bank  continued  thereafter  to 
prosecute  the  matter  as  it  had  been  doing  from  the  beginning. 
The  communications  which  subsequently  took  place  between  Dr. 
"Wylie,  the  plaintiff's  husband,  and  Mr.  Warrener,  the  vice-presi- 
dent and  manager  of  the  bank,  based  on  the  information '  which 
the  former  had  received  Irom  his  patient  that  he  could  deal  with 
Scott,  one  of  the  burglars,  for  the  recovery  of  his  wife's  bonds, 
and  the  reply  made  by  Mr. -Warrener  requesting  him  not  to  in- 
stitute an  independent  negotiation,  on  the  ground  that  it  might 
interfere  with  the  success  of  those  which  the  bank  was  then 
prosecuting,  do  not  tend  to  prove  a  contract  by  which  the  bank 
assumed  to  act  as  the  plaintiff's  agent  in  the  matter  which  bound 
the  bank  to  take  any  other  measures  than  such  as  it  was  then 
pursuing,  or  which  obliged  the  plaintiff  not  to  undertake  any 
separate  negotiations  of  her  own.  At  the  most,  it  can  be  con- 
sidered only  as  a  friendly  understanding,  between  two  parties 
having  like  interests,  in  i  espect  to  the  course  deemed  best  for  the 
interests  of  both. 

But,  even  if  it  could  be  supposed  that  there  was  proof  of  a  dis- 
tinct agreement,  such  as  is  alleged,  whereby  the  bank  agreed,  in 
consideration  of  the  plaintiff's  desisting  from  any  separate  efforts 
on  her  own  behalf,  to  prosecute  measures  for  the  recovery  of  her 
property  equally  with  that  of  the  bank  and  others,  there  is  still 
an  entire  failure  of  evidence  to  establish,  as  against  the  bank,  any 
failure  of  performance  on  its  part.  It  seems  to  have  acted  with 
promptness,  with  dihgence,  with  skill  and  with  success.  The 
great  bulk  of  the  stolen  property  was  in  fact  recovered  through 
its  exertions  and  instrumentalities.  This  recovery  included  one- 
half  in  number  of  the  bonds  lost  by  the  plaintiff,  aud  no  part  of 
the  plaintiff's  property  was  used  or  sacrificed  to  save  what  was 
secured. 
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The  particular  circumstance  in  regard  to  the  recovery  by  Hinck- 
ley of  his  Union  Pacific  railroad  bonds,  which  seem  to  form  the 
chief  matter  of  complaint  on  the  part  of  the  plaintiff,  do  not  seem 
to  us  to  warrant  any  inference  against  the  bank.  Hinckley,  al- 
though a  director  of  the  bank,  had  an  individual  interest  in  the 
bonds,  and  the  information  which  led  to  his  negotiations,  and  the 
recovery  of  a  portion  of  them,  came  to  him  directly,  because  he 
was  the  only  owner  of  bonds  of  that  description  included  in  the 
loss.  He  was  therefore  allowed  by  the  bank,  without  objection, 
to  negotiate  separately  for  their  return.  He  recovered  $25,000 
by  the  payment  of  $6,000,  but  $19,000  additional  he  was  unable 
to  obtain,  except  upon  payment  of  what  he  deemed  to  be  an  ex- 
orbitant demand,  with  which  he  was  unwilling  to  comply.  It  is 
supposed  that  Hinckley's  bonds  were  a  part  of  the  lot,  amounting 
in  all  to  $100,000 ;  it  is  also  supposed  that  this  lot  included  some 
of  the  plaintiff's  bonds ;  and  it  is  also  supposed,  that  in  conse- 
quence of  Hinckley's  refusal  to  continue  negotiations  for  the  re- 
covery of  the  remainder  of  his  own  bonds,  the  holders  secretly 
sent  them  to  Europe,  where  they  passed  into  the  hands  of  inno- 
cent holders,  and  became  lost  beyond  recovery.  But  all  this  is 
mere  matter  of  conjecture.  There  is  absolutely  in  the  case  no 
evidence  whatever,  either  that  any  part  of  the  bonds  of  the  plain- 
tiff constituted  a  portion  of  this  lot  of  $100,000,  nor  that  they 
could  have  been  recovered,  either  without  Hinckley's  interference, 
or  if  he  had  pursued  his  negotiations ;  nor  that  the  bonds  were 
sent  abroad  by  reason  of  any  thing  done  or  omitted  by  him. 
Hinckley  does  indeed  state,  in  a  letter  written  by  him  to  the 
husband  of  the  plaintiff,  that  he  had  reason  to  suppose  that  the 
whole  lot  of  $100,000  might  have  been  purchased  for  fifty  cents 
on  the  dollar  ;  but  no  facts  are  stated  as  the  ground  for  this  opin- 
ion, and  there  is  no  proof  beyond  the  conjecture  itself.  Neither 
is  there  any  reason  to  conclude  that  the  bank  was  responsible 
either  for  what  Hinckley  did  or  failed  to  do.  There  is  no  evi- 
dence to  warrant  the  conclusion  that  any  thing  the  bank  could 
have  done,  beyond  what  was  done,  would  have  resulted  more 
favorably  to  the  plaintiff.  In  our  opinion  therefore  the  court 
below  was  justified  in  its  ruling  upon  the  evidence,  instructing 
the  jury  to  return  a  verdict  for  the  defendant.  The  judgment  is 
accordingly  affirmed. 
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United  States  v.  Noktuwat. 

(130  U.  S.  337.) 

Jurisdiction  —  Bupreme  Court  of  United  States  —  certificate  of  dimsion  of 
opinion.  Embezzlement — indictment — willful  misapplication — aiding  cashier 
to  embesde — scienter — abstracting  funds — alleging  organization. 

The  judges  of  the  United  States  Circuit  Court  may  certify  a  division  of  opin- 
ion as  to  whether  "  either  of  the  counts  of  the  indictment  charges  the  de- 
fendant with  an  offense  under  the  laws  of  the  United  States." 

Under  the  Revised  Statutes  of  the  United  States,  section  5209,  punishing  the 
president,  cashier  or  agent  of  any  National  bank  who  shall  embezzle  or  will- 
fully misapply  any  of  its  funds,  an  indictment  charging  the  defendant  with 
committing  the  offense  charged  as  president  and  agent  is  good. 

Under  that  statute  an  indictment  charging  that  the  funds  alleged  to  have  been 
embezzled  were  at  that  time  in  the  possession  of  the  defendant  as  president 
and  agent  is  good,  and  it  is  not  necessary  to  allege  that  they  had  previously 
been  intrusted  to  the  defendant. 

An  indictment  charging  the  president  of  the  bank  with  aiding  and  abetting 
one  alleged  to  be  cashier  to  misapply  the  funds  of  the  bank,  need  not 
charge  that  the  president  knew  that  such  person  was  cashier. 

Under  the  word  "abstracts"  in  this  statute,  the  offense  of  abstracting  the 
funds  of  the  bank  need  not  be  described  in  an  indictment  for  the  abstracting 
by  the  words  used  to  describe  larceny. 

An  indictment  under  the  statute  charging  one  with  the  offense  as  president  of 
a  certain  National  bank,  "  duly  organized  and  doing  business  at  the  village 
of,"  etc.,  suflSoiently  states  the  organization  under  the  National  Banking 
Act, 

ON"  a  certificate  of  division  in  opinion  between  the  judges  of 
the  Circuit  Court  of  the  United  States  for  tlie  Northern 
District  of  Ohio. 

Solicitor- General  JenJcs,  for  plaintiff. 

A.  J.  Marvin,  J.  B.  Burrows,  and  W.  W.  Boynion,  for  de- 
fendant. 

Matthews,  J.  On  the  23d  of  April,  1885,  the  grand  jury  for 
the  Eastern  Division  of  the  Northern  District  of  Ohio  returned  an 
indictment  apparently  founded  npon  section  5209  of  the  Eevised 
Statutes,  against  Stephen  A.  Northway,  as  president  and  agent  of 
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the  Second  National  Bank  of  Jefferson,  a  National  banking  as- 
sociation. On  July  13,  1885,  the  record  was,  on  motion  of  the 
district  attorney,  remitted  to  the  Circuit  Court.  There  are  fifty- 
nine  counts  in  the  indictment.  All  of  these  were  quashed  except 
counts  two,  twelve,  fifteen,  sixteen,  twenty-eight,  thirty  and 
forty-six,  to  each  of  which  the  defendant  interposed  a  general 
demurrer.  This  demurrer  came  on  for  hearing  before  the  Circuit 
Court,  composed  of  the  circuit  judge  and  the  district  judge  for 
that  district,  who  certify  to  us  that  on  the  hearing  they  were 
divided  and  opposed  in  opinion  on  the  following  questions:  "(1) 
Whether  either  of  said  counts  charges  defendant  with  an  offense 
under  the  laws  of  the  United  States ;  (2)  whether  the  charging 
of  the  defendant  with  committing  the  acts  therein  charged  against 
him  as  *  president  and  agent '  did  not  vitiate  said  counts  of  said 
indictment ;  (3)  whether  under  section  5209  of  the  Revised  Stat- 
utes of  the  United  States,  it  was  necessary  in  the  indictment  to 
charge  that  the  moneys  and  funds  alleged  to  have  been  em- 
bezzled and  misapplied,  or  either,  had  been  previously  intrusted 
to  the  defendant ;  (4)  whether  it  is  necessary,  in  charging  said  de- 
fendant with  aiding  and  abetting  Sylvester  T.  Fuller,  cashier  of 
said  bank,  as  in  counts  sixteen,  twenty-eight  and  forty-six,  with 
the  misapplication  of  the  funds  of  said  bank,  to  charge  that  the 
defendant  then  and  there  knew  that  said  Fuller  was  such  cashier ; 
(5)  whether  said  second  count  sufficiently  describes  and  identifies 
the  crime  of  abstracting  the  funds  of  the  bank  created  by  the  act  of 
Congress;  (6)  whether  the  indictment  aufficiently  states  that  the 
Second  National  Bank  of  Jefferson  was  organized  under  the 
National  Banking  Act,  or  to  carry  on  the  business  of  banking 
under  a  law  of  the  United  States." 

Section  5209  of  the  Revised  Statutes,  under  which  this  indict- 
ment appears  to  have  been  drawn,  is  as  follows : 

"Sec.  5209.  Every  president,  director,  casliier,  teller,  clerk  or  agent  of  any 
association,  who  embezzles,  abstracts  or  willfully  misapplies  any  of  the 
moneys,  funds  or  credits  of  the  association;  or  who,  without  authority  from 
the  directors,  issues  or  puts  in  circulation  any  of  the  notes  of  the  association; 
or  who,  without  such  authority,  issues  or  puts  forth  any  certificate  of  deposit, 
draws  any  order  or  bill  of  exchange,  makes  any  acceptance,  assigns  any 
note,  bond,  draft,  bill  of  exchange,  mortgage,  judgment  or  decree;  or  whO' 
makes  any  false  entry  in  any  book,  report  or  statement  of   the  association. 
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with  intent,  in  either  case  to  injure  or  defraud  the  association  or  any  other 
company,  body  politic  or  corporate,  or  any  individual  person,  or  to  deceive  any 
officer  of  the  association,  or  any  agent  appointed  to  examine  the  affairs  of  any 
such  association;  and  every  person  who,  with  like  intent,  aids  or  abets  any 
oflBcer,  clerk  or  agent  in  any  violation  of  this  section — shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  imprisoned  not  less  than  five  years  nor 
more  than  ten.'' 

We  proceed  to  dispose  of  the  several  questions  certified  to  us 
in  their  order. 

1.  The  question  whether  either  of  said  counts  charges  said  de- 
fendant with  an  offense  under  the  laws  of  the  United  States, 
which  is  the  first  one  certified,  we  decline  to  answer,  for  the 
reason  that  it  is  too  vague  and  general,  within  the  act  of  Congress 
authorizing  certificates  of  this  character  and  the  repeated  decisions 
of  this  court. 

2.  We  are  of  opinion  that  charging  the  defendant,  with  com- 
mitting the  acts  therein  charged  against  him  as  "  president  and 
agent "  did  not  vitiate  the  counts  of  the  indictment  in  which  that 
description  is  contained.  The  only  grounds  on  which  the  contrary 
conclusion  could  be  predicated  are  that  the  allegation  is  either  too 
uncertain  or  is  contradictory.  The  allegation  is  not  uncertain,  as 
it  might  have  been  if  it  had  been  "  president  or  agent."  In  that 
case  it  might  have  been  urged  that  as  the  offense  was  charged  to 
have  been  committed  by  the  defendant  either  as  president  or 
agent,  it  was  uncertain  in  which  of  these  capacities  he  was 
charged  ;  for,  although  it  might  be  said  that  a  president  is  ex  officio 
agent  of  the  association,  there  may  be  many  agents  who  are  not 
president.  Here  the  description  is  that  he  was  ' '  president  and 
agent,"  and  committed  the  offense  charged  in  some  capacity  de- 
scribed by  both  terms.  Neither  is  the  description  contradictory, 
because  he  may  be  both  president  and  agent.  There  is  no  repug- 
nance in  the  two  characters.  Even  on  the  supposition  that  the 
statute  means  to  make  a  distinction  between  the  two  offices  of 
president  and  agent,  there  is  nothing  in  the  nature  of  either  to 
prevent  them  both  being  held  at  the  same  time  by  one  person, 
and  the  acts  charged  may,  in  contemplation  of  law,  have  been 
committed  by  him  in  both  capacities.  A  fortiori  may  this  be  the 
case,  if  every  president  of  such  an  association  is  to  be  held  by 
virtue  of  his  office  to  be  also,  within  the  meaning  of  the  act,  an 
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agent  of  the  association.  In  cnat  case  the  use  of  the  words  "and 
agent "  would  be  mere  surplusage  in  the  indictment.  Being  al- 
ready included  within  the  meaning  of  the  word  "  president,"  it 
does  not  add  any  thing  to  the  description  to  introduce  the  words 
"  and  agent."  This  question  is  therefore  answered  in  the  negative 
3.  The  twelfth  count  of  the  indictment  charges  that  the  de- 
fendant, with  proper  allegations  of  time  and  place,  "  was  then 
and  there  president  and  agent  of  a  certain  National  banking  as- 
sociation, to-wit:  'The  Second  National  Bank  of  Jefferson,' 
theretofore  duly  organized  and  established,  and  then  existing  and 
doing  business  in  the  village  of  Jefferson  and  county  of  Ashtabula, 
in  the  division  and  district  aforesaid,  under  the  laws  of  the  United 
States ;  and  the  said  Stephen  A.  Northway,  as  such  president  and 
agent,  then  and  there  had  and  received  in  and  into  his  possession 
certain  of  the  moneys  and  funds  of  the  said  banking  association,  of 
the  amount  and  value  of  twelve  thousand  dollars  to-wit,  *  *  * 
then  and  there  being  the  property  of  said  banking  association, 
*  *  *  and  then  and  there  being  in  the  possession  of  said  Stephen 
A.Northway,  as  such  president  and  agent  aforesaid,  he,  the  said 
Stephen  A.  Northway,  then  and  there  *  *  *  wrongfully, 
imlawfully,  and  with  intent  to  injure  and  defraud  said  banking  as- 
sociation, did  embezzle  and  convert  to  his,  said  Stephen  A.  North- 
way's  own  use,"  etc.  The  fifteenth  count  is  for  wrongfully,  un- 
lawfully and  willfully' misapplying  certain  described  funds  of  the 
bank,  with  intent  to  injure  the  association,  and  without  the 
knowledge  and  consent  thereof,  by  paying  and  causing  to  be  paid 
to  certain  persons,  out  of  the  moneys,  funds,  and  credits  then  and 
there  belonging  to  the  property  of  the  association,  a  large  sum  of 
money,  in  the  purchase  by  him,  the  said  Northway,  for  the  use, 
benefit,  and  advantage  of  himself,  of  a  large  number  of  shares 
of  the  capital  stock  of  certain  stock  companies.  It  is  not  alleged 
in  this  count  that  the  moneys  and  funds  so  alleged  to  have  been 
misapplied  had  previously  come  into  the  possession  of  the  de- 
fendant by  virtue  of  his  office  and  character  of  president  and 
agent.  In  respect  to  the  counts  for  embezzlement,  it  is  quite 
clear  that  the  allegation  is  sufficient,  as  it  distinctly  alleges  that 
the  moneys  and  funds  charged  to  have  been  embezzled  were  at 
the  time  in  the  possession  of  the  defendant  as  president  and  agent. 
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This  necessarily  means  that  they  had  come  into  his  possession  in 
his  official  character,  so  that  he  held  them  in  trust  for  the  use  and 
benefit  of  the  association.  In  respect  to  those  funds,  the  charge 
against  him  is  that  he  embezzled  them  by  converting  them  to  his 
own  use.  This  we  think  fully  and  exactly  describes  the  oflEense 
of  embezzlement  under  the  act  by  an  officer  or  agent  of  the  as- 
sociation. With  respect  to  the  fifteenth  count,  and  other  similar 
counts  charging  a  willful  misapplication  of  the  funds  of  the  bank, 
this  allegation  is  omitted ;  that  is,  it  is  not  alleged  that  the  moneys 
and  funds  charged  to  have  been  misapplied  had  previously  corae 
into  the  possession  of  the  defendant.  Neither  do  we  think  this 
to  be  necessary  to  a  description  of  the  offense.  A  willful  and 
criminal  misapplication  of  the  funds  of  the  association  may  be 
made  by  an  officer  or  agent  of  the  bank  without  having  previously 
received  them  into  his  manual  possession.  In  the  case  of  TJ.  S. 
V.  Britton,  107  U.  S.  655,  669  ;  anU  76,  the  offense  of  wilKuUy 
misapplying  the  funds  of  a  banking  association,  as  defined  by  the 
statute,  was  considered  with  reference  to  the  facts  in  that  case. 
It  was  there  held  that  a  willful  and  criminal  misapplication  of  the 
funds,  as  defined  by  section  5209,  did  not  include  every  case  of 
an  unlawful  application  of  funds,  inasmuch  as  in  the  very  statute, 
itself  there  were  other  instances  of  unlawful  misapplication  evi- 
dently not  embraced  within  the  intention  of  section  5209.  For 
that  reason  it  was  held  in  that  case  that  it  was  necessary  to  specify 
the  particulars  of  the  application,  so  as  to  distinguish  that  charged 
in  the  indictment  as  willful  and  criminal  from  those  others  con- 
templated by  the  statute  which  were  unlawful  but  not  criminal ; 
and  it  was  held  to  be  of  the  essence  of  the  criminality  of  the  mis- 
application that  there  should  be  a  conversion  of  the  funds  to  the 
use  of  the  defendant,  or  of  some  person  other  than  the  associa- 
tion, with  intent  to  injure  and  defraud  the  association,  or  some 
other  body  corporate  or  natural  person.  Now,  if  in  addition  it 
be  necessary  to  the  commission  of  the  offense  of  willfully  misap- 
plying the  funds  of  the  bank  that  they  should  have  come  pre- 
viously into  the  possession  of  the  defendant  in  his  official  capa- 
city, so  that  he  could  be  said  to  have  been  intrusted  with  their 
possession,  all  distinction  between  the  offenses  of  willfully  mis- 
applying the  funds  and  of  embezzlement  would  disappear.     But 
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it  is  evidently  the  intention  of  the  statute  not  to  use  the  words 
"  embezzle  "  and  "  willfully  misapply  "  as  synonymous.  In  order 
to  misapply  the  funds  of  the  bank  it  is  not  necessary  that  the 
officer  charged  should  be  in  actual  possession  of  them  by  virtue 
of  a  trust  committed  to  him.  He  may  abstract  them  from  the 
other  funds  of  the  bank  unlawfully,  and  afterward  criminally 
misapply  them,  or  by  virtue  of  his  official  relation  to  the  bank  he 
may  have  such  control,  direction,  and  power  of  management  as 
to  direct  an  appHcation  of  the  funds  in  such  a  manner  and  under 
such  circumstances  as  to  constitute  the  offense  of  willful  misap- 
plication. And  when  it  is  charged,  as  in  the  counts  of  this  in- 
dictment, that  he  did  willfully  misapply  certain  funds  belonging 
to  the  association  by  causing  them  to  be  paid  out  to  his  own  use 
and  benefit  in  unauthorized  and  unlawful  purchases,  without  the 
knowledge  and  consent  of  the  association,  and  with  the  intent  to 
injure  it,  it  necessarily  implies  that  the  acts  charged  were  done 
by  him  in  his  official  capacity,  and  by  virtue  of  power,  control 
and  management  which  he  was  enabled  to  exert  by  virtue  of  his 
official  relation.  This,  we  think,  completes  the  offense  intended 
by  the  statute  of  a  willful  misapplication  of  the  moneys  and  funds 
of  a  National  banking  association.  We  therefore  answer  the 
third  question  in  the  negative. 

4.  The  fourth  question  is  whether  it  is  necessary,  in  charging 
the  defendants  with  aiding  and  abetting  Sylvester  T.  Fiiller,  the 
cashier  of  the  bank,  with  the  misapplication  of  its  funds,  to 
charge  that  the  defendant  then  and  there  knew  that  said  Fuller 
was  such  cashier.  We  answer  this  question  in  the  negative.  The 
counts  in  question  charge  Fuller  with  having  made  the  misap- 
plication of  the  funds  of  the  bank  as  cashier.  They  further 
allege  that  the  defendant,  being  president  and  agent  of  the 
association,  willfully,  knowingly,  and  unlawfully,  and  with  intent 
to  injure  said  banking  association,  before  the  misdemeanor  was 
committed,  "  did  aid,  abet,  incite,  counsel  and  procure  the  said 
Sylvester  T.  Fuller,  he,  the  said  Fuller,  then  and  there  being 
cashier  and  agent  as  aforesaid,  so  as  aforesaid  to  wrongfully,  un- 
lawfully and  willfully  misapply,"  etc.  We  do  not-  think  it  is 
necessary,  in  an  indictment  for  this  offense,  to  charge  any  scienter 
more  distinctly.     The  acts  charged  against  Fuller  could  only  be 
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committed  by  him  by  virtue  of  bis  official  relation  to  the  bank. 
The  acts  charged  against  the  defendant  likewise  could  only  be 
committed  by  him  in  his  official  capacity.  Both  are  alleged  to  be 
officers  of  the  sa.xfie  corporation.  The  knowledge  that  each  had 
of  the  official  relation  of  the  other  is  necessarily  implied  in  the 
co-existence  of  this  official  relation  on  the  part  of  both  toward 
the  same  corporation.  It  is  as  cashier  that  Fuller  was  aided  and 
abetted  by  the  defendant  in  the  commission  of  his  offense.  This 
allegation  necessarily  imputes  knowledge  of  his  official  character. 
5.  The  second  count  of  the  indictment  is  for  the  oiiense  of 
abstracting  the  moneys  and  funds  of  the  association.  In  sub- 
stance, it  charges  that  the  defendant  was  president  and  agent  of 
the  Second  National  Bank  of  Jefferson,- theretofore  duly  organ- 
ized and  established,  and  then  existing  and  doing  business,  under 
the  laws  of  the  United  States ;  and  that  the  defendant,  being 
president  and  agent  as  aforesaid,  did  then  and  there  "  willfully 
and  unlawfully,  and  with  intent  to  injure  the  said  National  bank- 
ing association,  and  without  the  knowledge  and  consent  thereof, 
abstract  and  convert  to  his,  the  said  Stephen  A .  Northway's,  own 
use  certain  moneys  and  funds  of  the  property  of  said  association, 
of  the  amount  and  value,"  etc.  We  see  no  reason  to  doubt  the 
sufficiency  of  this  description  of  the  offense.  It  is  true  that  the 
word  "abstract,"  as  used  in  this  statute,  is  not  a  word  of  set- 
tled technical  meaning  like  the  word  "  embezzle,"  as  used  in 
statutes  defining  the  offense  of  embezzlement,  and  the  words 
"  steal,  take  and  carry  away,"  as  used  to  define  the  offense  of 
larceny  at  common  law.  It  is  a  word  however  of  simple,  popular 
meaning,  without  ambiguity.  It  means  to  take  or  withdraw  from; 
so  that  to  abstract  the  funds  of  the  bank,  or  a  portion  of  them, 
is  to  take  and  withdraw  from  the  possession  and  control  of  the 
bank  the  moneys  and  funds  alleged  to  be  so  abstracted.  This, 
of  course,  does  not  embrace  every  element  of  that  which,  under 
this  section  of  the  statute,  is  made  the  offense  of  criminally  ab- 
stracting the  funds  of  the  bank.  To  constitute  that  offense, 
within  the  meaning  of  the  act,  it  is  necessary  that  the  moneys  and 
funds  should  be  abstracted  from  the  bank  without  its  knowledge 
and  consent,  with  the  intent  to  injure  or  defraud  it,  or  some 
other  company  or  person,  or  to  deceive  some  officer  of  the  asso- 
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ciation,  or  an  agent  appointed  to  examine  its  affairs.  All  tliese 
elements  are  contained  in  the  description  of  the  offense  in  -.the 
count  in  question.  The  count  is  therefore  sufficient  within  ,the 
decisions  of  this  court  upon  similar  statutes.  U.  8.  v.  Mills, 
7  Pet.  138  ;  U.  S.  v.  Simmons,  96  U.  S.  360  ;  U.  S.  v.  Carll,  105 
id.  611;  U.  S.  v.  Britton,  lOV  id.  655;  ante  76.  Unlike 
the  word  "misapply,"  as  used  in' the  same  section,  the  word 
"  abstract "  is  not  ambiguous,  because  it  does  not  appear  from 
other  parts  of  the  statute  that  there  are  two  or  more  kinds  of  ab- 
stracting, both  unlawful,  but  only  one  described  as  a  criminal 
offense.  The  word  "  abstract,"  as  used  in  the  statute  therefore 
has  but  one  meaning,  being  that  which  is  attached  to  it  in  its 
ordinary  and  popular  use.  It  is  to  be  accepted  with  that  meaning 
in  framing  an  indictment  under  the  section,  which  is  not  required 
in  order  to  be  sufficient,  to  contain  more  than  those  allegations 
which  are  necessary,  when  added  to  the  allegation  of  abstracting, 
to  complete  the  description  of  the  offense  intended  by  the  statrite. 
This  the  count  in  question  sufficiently  does.  It  is  contended  how- 
ever on  behalf  of  the  defendant,  that  the  offense  of  "  abstract- 
ing "  the  moneys  and  funds  of  the  bank  under  this  section  of  the 
statute  is  exactly  equivalent  to  the  offense  of  larceny,  and  that  it  can 
only  be  technically  and  appropriately  described  by  the  words  used 
to  describe  the  offense  of  larceny.  So  that  the  charge  should  have 
been,  "  did  abstract,  take  and  carry  away."  The  answer  to  this 
point,  it  seems  to  us,  is  twofold.  If,  as  is  contended,  an  analysis  of 
the  section  of  the  statute  demonstrates  that  the  legislative  intent  was 
simply  to  describe  the  offense  of  larceny  by- an  officer  or  agent  of 
the  bank  of  its  funds,  then  there  is  no  ambiguity  or  uncertainty 
in  using  the  word  "abstract"  in  the  indictment, 'as  used  in  the 
statute,  fully  to  describe  the  offense  charged ;  for,  according  to  the 
argument,  it  can  mean  nothing  else,  and  the  Legislature,  by  sub- 
stituting the  word  "  abstract ' '  for  the  words  which  are  required 
technically  to  describe  the  offense  of  larceny,  have  justified  the 
use  of  the  same  word  in  the  indictment.  But,  in  the  next  place, 
we  do  not  admit  the  proposition  that  the  offense  of  "abstracting" 
the  funds  of  the  bank  under  this  section  is  necessarily  equivalent 
to  the  offense  of  larceny.  The  offense  of  larceny  is  not  complete 
without  the  animus  furandi,  the  intent  to  deprive  the  owner  of 
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his  property  ;  but,  under  section  5209,  an  officer  of  the  bank  may 
be  guilty  of  "  abstracting "  the  funds  and  money  and  credits  of 
the  bank  without  that  particular  intent.  The  statute  may  be  sat- 
isfied with  an  intent  to  injure  or  defraud  some  other  company, 
body  politic  or  corporate^  or  individual  person,  than  the  banking 
association  whose  property  is  abstracted,  or  merely  to  deceive 
some  other  officer  of  the  association,  or  an  agent  appointed  to 
examine  its  affairs.  This  extent  may  exist  in  a  case  of  abstract- 
ing without  that  intent  which  is  necessary  to  constitute  the  offense 
of  stealing.  We  answer  the  fifth  question  therefore  in  the  affirm- 
ative. 

6.  The  sixth  question  is  whether  the  indictment  sufficiently 
states  that  the  Second  National  Bank  of  Jefferson  was  organized 
under  the  National  Banking  Act,  or  to  carry  on  the  business  of 
banking  under  the  laws  of  the  United  States.  The  language  of 
the  indictment  is  that  the  defendant  "was  then  and  there  presi- 
dent and  agent  of  a  certain  National  banking  association,  to-wit, 
'  The  Second  National  Bank  of  Jefferson,'  theretofore  duly  organ- 
ized and  established,  and  then  existing  and  doing  business  at  the 
village  of  Jefferson  and  county  of  Ashtabula,  in  the  division  and 
district  aforesaid,  under  the  laws  of  the  United  States."  We  do 
not  understand  the  necessity  of  this  question.  The  allegation 
seems  to  be  perfectly  explicit.  The  defendant  is  charged  by  vir- 
tue of  his  office  as  president  and  agent  of  a  National  bank- 
ing association,  to-wit.  The  Second  National  Bank  of  Jeffer- 
son, which,  it  is  further  alleged,  had  been  theretofore  duly  organ- 
ized and  established,  and  was  then  existing  and  doing  business 
under  the  laws  of  the  United  States.  This  can  mean  only  that  it 
was  organized  and  established  as  a  banking  association  under  the 
act  of  Congress  authorizing  the  organization  and  establishment 
of  National  banks,  and  that  it  was  in  existence  and  doing  busi- 
ness at  the  time  of  the  alleged  offense  as  such  National  banking 
association,  because  it  could  not  be  organized  and  established  and 
existing  and  doing  business  under  the  laws  of  the  United  States 
in  any  other  capacity.  This  question  is  accordingly  answered  in 
the'  affirmative.  These  answers  will  be  accordingly  certified  to 
the  Circuit  Court. 
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Leather  Manttfactueees'  Nat.  Bank  v.  Coopee,  Je.* 

(120  TJ.  S.  778.) 

Removal  of  causes  —  Federal  question. 

The  act  of  Congress  of  July  13,  1883,  repealing  inconsistent  acts,  and  provid- 
ing that  the  j  urisdiction  of  suits  in  which' a  National  bank  should  be  a  party 
should  be  the  same  as  if  it  were  a  State  bank  at  the  same  place,  prevents  the 
removal  of  a  cause  in  which  a  National  bank  is  a  party  from  a  State  to  a 
Federal  court  on  the  mere  ground  that  it  is  a  National  bank. 


I 


N  error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  'New  York. 

Chas.  M.  Da  Costa  and  JST.  B.  Sanborn,  for  plaintiff  in.  error. 
John  ^.  Bowers,  for  defendant  m  error. 

Waite,  Ch.  J.  This  is  a  writ  of  error  brought  under  section  5 
of  the  act  of  March  3, 1875,  chap.  137  (18  Stat.  470),  for  the  re- 
view of  an  order  of  the  Circuit  Court  remanding  a  suit  which  had 
been  removed  from  the  Supreme  Court  of  the  county  and  State 
of  New  York.  The  suit  was  begun  June  1, 1886,  by  William  B. 
Cooper,  Jr.,  a  citizen  of  New  York,  against  the  Leather  Manu- 
facturers' National  Bank,  to  recover  a  balance  of  account  due  from 
the  bank  to  the  firm  of  Ashburner  &  Co. ,  which  had  been  as- 
signed to  him.  The  bank  vs^as  originally  organized  under  the 
National  Banking  Act,  chap.  106  (13  Stat.  99),  on  the  27th  of  May, 
1865,  and  its  corporate  existence  was  extended  May  27,  1885, 
under  the  act  of  July  12,  1882,  chap.  290  (22  Stat.  162).  Its  place 
of  business  is  in  the  city  of  New  York,  in  the  State  of  New  York. 
Section  4  of  the  act  of  July  12,  1882,  as  follows  : 

"  Sec.  4.  That  any[associatiou  so  extending  the  period  of  its  succession  shall 
continue  to  enjoy  all  the  rights  and  privileges  and  immunities  granted,  and 
shall  continue  to  be  subject  to  all  the  duties,  liabilities,  and  restrictions  im- 
posed by  the  Revised  Statutes  of  the  United  States,  and  other  acts  having  ref- 
erence to  National  banking  associations,  and  it  shall  continue  to  be  in  all  re- 
spects the  identical  association  it  was  before  the  extension  of  its  period  of 
succession  ;  provided  however  that  the  j  urisdiction  for  suits  hereafter  brought 
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by  or  against  any  association  establislied  under  any  law  providing  for  National 
banking  associations,  except  suits  between  tliem  and  the  United  States,  or  its 
officers  and  agents,  shall  be  the  same  as,  and  not  other  than,  the  jurisdiction 
for  suits  by  or  against  banks  not  organized  under  any  law  of  the  United  States 
which  do  or  might  do  banking  basiness  where  such  National  banking  associa- 
tions may  be  doing  business  when  such  suits  may  be  begun  ;  and  all  laws  and 
parts  of  laws  of  the  United  States  inconsistent  with  this  proviso  be,  and  the 
same  are  hereby  repealed. " 

On  the  23d  of  September,  1886,  the  bank  presented  its  petition 
to  the  State  court  for  the  removal  of  the  suit  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York, 
under  the  act  of  March  3,  1875,  on  the  ground  of  its  being  a  Na- 
tional bank,  and  consequently  the  suit  was  one  arising  under  the 
laws  of  the  United  States.  The  cause  was  duly  entered  in  the 
Circuit  Court  October  4,  1886,  and  on  the  ninth  of  the  same 
month  Cooper  moved  that  it  be  remanded.  This  motion  was 
granted  October  22,  because  section  4  of  the  act  of  July  12, 1882, 
had  taken  away  from  National  banks  the  right  of  removitig  suits 
imder  the  act  of  1875,  on  the  ground  of  their  being  Federal  cor- 
porations.    To  reverse  that  order  this  writ  of  error  was  brought. 

The  act  of  1882  repeals  in  express  terms  "  all  laws  and  parts  of 
laws  of  the  United  States  "  inconsistent  with  its  provisions,  aud 
enacts  that  jurisdiction  for  suits  thereafter  brought  by  or  against 
National  banks,  with  few  exceptions,  "  shall  be  the  same  as,  aud 
not  other  than,  the  jurisdiction  for  suits  by  or  against  banks  not 
organized  under  any  law  of  the  United  States  "  doing  business 
where  the  National  bank  "  maybe  doing  business  when  such  suits 
may  be  begun."  This  was  evidently  intended  to  put  National 
banks  on  the  same  footing  as  the  banks  of  the  State  where  they 
were  located  for  all  the  purposes  of  the  jurisdiction  of  the  courts 
of  the  United  States.  The  first  National  Banking  Act,  that  of 
February  25,  1863,  chap.  58  (12  Stat.  681),  provided,  in  section 
59,  that  suits  by  and  against  banks  organized  thereunder  might 
be  brought  in  any  "  circuit,  district  or  territorial  court  of  the 
United  States  held  within  the  district  in  which  such  association 
may  be  established."  By  the  act  of  June  3,  1864,  chap.  106,  §  57 
(13  Stat.  116),  there  was  added  to  this,  "or  in  any  State,  county 
or  municipal  court  in  the  county  or  city  in  which  such  association 
is  located,  having  jurisdiction  in  similar  cases."  Both  these  pro- 
VoL.  Ill— 37. 
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visions  were  carried  into  section  5198  of  the  Eevised  Statutes  by 
the  amendatory  act  of  February  18,  1875,  chap.  80  (18  Stat.  320). 

The  removal  of  this  class  of  cases  from  a  State  court  to  a  Cir- 
cuit Court  was  first  provided  for  by  the  act  of  March  3, 1875,  in  that 
clause  of  section  2  which  relates  to  suits  "  arising  under  the  Con- 
stitution or  laws  of  the  United  States,"  as  construed  in  Pacific 
Railroad  Removal  Gases,  115  U'.  S.  1.  Thus  the  Federal  and 
State  courts  had  concurrent  jurisdiction  for  suits  brought  by  or 
against  National  banks,  and  a  suit  of  that  character  begun  in  a 
State  court  could  be  removed  by  either  party  to  a  Circuit  Court 
of  the  United  States,  if  the  value  of  the  matter  in  dispute  exceeded 
$500,  because,  as  a  National  bank  is  a  Federal  corporation,  a  suit  by 
or  against  it  is  necessarily  a  suit  arising  under  the  laws  of  the 
United  States.  But  the  act  of  1882  provided,  in  clear  and  un- 
mistakable terms,  that  the  courts  of  the  United  States  should  not 
have  jurisdiction  of  such  suits  thereafter  brought,  save  in  a  few 
classes  of  cases,  unless  they  would  have  jurisdiction  under  like 
circumstances  of  suits  by  or  against  a  State  bank  doing  business  in 
the  same  State  with  the  National  bank.  The  provision  is  not  that 
no  such  suit  shall  be  brought  by  or  against  such  a  National  bank 
in  a  Federal  court,  but  that  a  Federal  court  shall  not  have  juris- 
diction. This  clearly  implies  that  such  a  suit  can  neither  be 
brought  nor  removed  there ;  for  jurisdiction  of  such  suits  has  been 
taken  away,  unless  a  similar  suit  could  be  entertained  by  the  same 
court  by  or  against  a  State  bank  in  like  situation  with  the  National 
bank.  Consequently,  so  long  as  the  act  of  1882  was  in  force, 
nothing  in  the  way  of  jurisdiction  could  be  claimed  by  a  National 
bank  because  of  the  source  of  its  incorporation.  A  National  bank 
was  by  that  statute  placed  before  the  law  in  this  respect  the  same 
as  a  bank  not  organized  under  the  laws  of  the  United  States. 

A  suggestion  was  made  in  argument  that  the  case  is  one  arising 
under  the  laws  of  the  United  States,  for  the  reason  that  the  cause 
of  action  is  identical  with  that  sued  on  In  Leather  Manufacturer^ 
Nat.-Bank  v.  Morgan,  117  U.  S.  96,  decided  by  this  court  at  the 
last  term,  and  in  which  the  principles  of  law  which  govern  the 
rights  of  the  parties  were  determined.  Nothing  of  the  kind  how- 
ever appears  in  the  record,  and  if  it  did,  it  would  not  authorize  a 
removal.     This  is  not  that  suit,  and  a  case  does  not  arise  under 
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the  laws  of  the  United  States  simply  because  this  court,  or  any 
other  Federal  court,  has  decided  in  another  suit  the  questions  of 
law  which  are  involved. 

A  case  is  not  removable  because  a  colorable  assignment  has  been 
made  to  give  a  State  court  exclusive  jurisdiction.  Provident  8av., 
etc.,  Soc.Y.  J'brd,- 114:  U.  S.  635,  followed  in  Oaklerr.  Goodnow, 
118  id.  43. 

Order  to  remmid  is  affirmed. 

Blatchfoed,  J.,  did  not  take  part  in  the  decision  of  this  case. 


E.I0HM0ND  V.  IeONS.* 
(121 U.  S.  27.) 


Liquidation — fraud — hill  for  relief — amendment— pa/rties  —  creditors^  UU 
—  changing  parties  —  limitations  —  liability  of  stockholders  —  revival  —  trans- 
fer not  on  hooka — poiners  in  liquidation,  —  guaranty — interest  —  deposits  — 
demand  —  costs  —  receiver  —  creditor  not  appearing. 

A  bill  filed  against  a  National  bank  and  its  president,  H.,  alleged  that  the  vol- 
untary liquidation  of  tlie  bank  was  fraudulent ;  that  H.  had  fraudulently 
appropriated  the  funds  of  the  bank  ;  and  prayed  that  all  sales  or  transfers 
by  the  bank  or  its  president  be  set  aside.  The  evidence  showed  that  certain 
of  the  stockholders  had  fraudulently  conveyed  their  stock  to  H.,  receiving 
therefor  property  of  the  bank.  The  complainants  amended  their  bill,  bring- 
ing in  all  the  stockholders,  alleging  a  conspiracy  between  certain  stock- 
holders and  H.  to  commit  this  fraud,  and  asking  relief,  and  an  accounting  of 
the  indebtedness  of  the  bank,  and  the  amounts  due  from  the  stockholders  to 
the  complainants  under  the  National  Banking  Act.  Meld,  that  the  allow- 
ance of  the  amendment  was  within  the  discretion  of  the  courts. 

The  act  of  Congress  of  June  30,  1876,  sec.  3,  provided  that  when  any  National 
bank  went  into  voluntary  liquidation,  the  statutory  liability  of  the  stock- 
holders could  be  enforced  by  a  bill  in  equity,  in  the  nature  of  a  creditors' 
bill,  brought  by  a  creditor  on  behalf  of  himself  and  all  other  creditors.  The 
original  bill  was  brought  before  this  section  ;  but  it  was  in  force  at  the  time 
of  the  amendment.     Meld,  that  the  act  warranted  the  amendment. 

All  the  creditors  having  been  permitted  to  join  complainant,  and  the  bill  hav- 
ing been  subsequently  amended  so  as  to  allege  expressly  that  it  was  made  on 
behalf  of  complainant  and  all  other  creditors  of  the  bank,  held,  not  error, 
since  under  the  original  bill  it  would  have  appeared  that  there  were  other 
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creditors,  and  the  distribution  would  have  been  to  each  creditor  his  propor- 
tionate share. 

The  statute  of  limitations  ceased  to  run  against  all  creditors  who  came  in  under 
the  bill,  at  any  time. 

Under  the  National  Banking  Act,  the  individual  liability  of  the  stock- 
holder survives  as  against  the  personal  representatives  of  a  deceased  stock* 
holder. 

A  stockholder  sold  certain  stock  several  months  before  the  insolvency  of  the 
bank,  but  the  transfer  was  not  made  on  the  books  till  the  date  of  the  bank's 
failure.     Held,  that  the  stockholder  incurred  the  statutory  liability. 

After  the  bank  went  into  voluntary  liquidation,  several  creditors  took  in  pay- 
ment of  their  claims  paper  belonging  to  the  bank,  with  the  bank's  guaranty 
of  payment,  which  paper  was  not  paid.  Held,  that  such  creditors  were  not 
entitled  to  distribution  of  the  assets  obtained  by  enforcement  of  the  statu- 
tory liability  of  the  stockholders,  because  the  bank,  after  liquidation,  could 
not  guarantee  payment. 

Interest  on  the  contracts,  debts  and  engagements  of  the  bank  may  be  allowed 
as  against  the  stockholders. 

The  book  accounts  of  depositors  draw  interest  from  the  date  of  suspension. 

The  master  allowed  twenty  per  cent  of  the  amount  of  the  debts,  for  expense* 
of  the  receiver,  appointed  under  the  original  bill,  against  the  stockholders. 
Held,  error. 

It  was  error  to  charge  the  stockholders  with  claims  of  persons  who  failed  to 
appear  and  prove  their  claims. 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
JSTorthern  District  of  Illinois. 

H.  B.  Hurd,  Henry  G.  Miller  and  M.  W.  Fuller,  for  appel- 
lants. 

Edward  G.  Mason  D.  J.  Schuyler,  for  appellees, 

Jas.  H.  Roberts,  for  Ira  and  Edgar  Holmes. 

Matthews,  J.  The  original  bill  in  this  ease  was  filed  Feb- 
ruary 3,  1875,  by  James  Irons,  the  defendants  being  the  Manu- 
facturers' National  Bank  of  Chicago,  organized  under  the  National 
Banking  Act,  and  Ira  Holmes,  its  president.  The  bill  alleged 
that  the  complainant  had  recovered  a  judgment  against  the  bank 
for  the  sum  of  $12,408.51  damages,  besides  costs,  an  execution  on 
which  had  been  returned  unsatisfied  ;  that  on  or  about  October 
11,  1873,  the  bank  had  suspended  payment  and  business,  and  in 
pursuance  of  section  44  of  the  Banking  Law,  had  gone  into  vol- 
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untary  liquidation,  its  affairs  having  been  put  into  the  hands  of 
the  defendant  Holmes,  its  president,  for  that  purpose  ;  that  the 
defendant  Holmes  had  thereafter  settled  a  large  amount  of  the 
indebtedness  of  the  bank  by  giving  notes,  made  by  him  as  presi- 
dent of  the  bank,  and  guaranteed  by  him  as  such,  and  by  using 
the  assets  of  the  bank  in  payment  of  its  indebtedness ;  that  he  had 
also  converted  and  appropriated  to  his  own  use  an  amount  of  the 
assets  of  the  bank  charged  to  be  not  less  than  $250,000  ;  that  he_ 
also  had  in  his  possession  and  control  a  large  amount  of  the  per- 
sonal and  real  property  purchased  with  the  funds  and  moneys  of 
the  bank,  but  which  he  had  fraudulently  withheld  and  disposed  of 
for  his  own  use ;  "  that  the  said  voluntary  liquidation  aforesaid, 
and  the  proceedings  thereunder  by  the  said  defendant  Holmes, 
were  a  pretense  and  sham,  and  were  suggested,  instituted  and 
carried  on  for  the  sole  and  only  purpose  of  concealing  and  cover- 
ing up  the  transactions  of  the  said  bank  and  of  dissipating  and 
disposing  of  its  assets  in  such  a  way  and  manner  most  agreeable 
to  the  wishes  and  interests  of  the  said  defendant  Holmes  and 
those  in  his  interest,  and  in  fraud  of  the  rights  of  your  orator  and 
the  other  creditors  of  the  said  bank  ; "  that  the  capital  stock  of 
the  bank  actually  paid  in  amounted  to  the  sum  of  $500,000, 
owned  by  twenty-four  stockholders,  a  schedule  of  the  names  of 
whom,  with  their  respective  places  of  residence,  and  the  number 
of  shares  owned  by  each,  are  set  out  in  an  exhibit  to  tlie  bill. 

The  bill  prays  for  a  discovery  under  oath  of  "  what  moneys, 
cash,  notes,  bills  receivable.  United  States  bonds  and  other  prop- 
erty and  effects  the  said  bank  had  in  its  possession  and  was  the 
owner  of  at  the  time  of  the  said  suspension  thereof,  and  at  the 
time  the  same  went  into  voluntary  liquidation  in  the  manner  as 
aforesaid,  or  what  monej's,  cash,  notes,  bills  receivable,  United 
States  bonds  and  other  property  the  said  bank  has  since  had  in 
its  possession  or  control,  or  been  the  owner  of,  or  the  said  Holmes, 
as  president  thereof  or  otherwise,  has  since  had  in  his  possession 
or  control  belonging  to  the  said  bank,  and  what  disposition,  pay- 
ment, sale  or  transfer  has  been  made  of  the  property  and  effects 
of  the  same,  and  every  part  thereof."  It  also  prays  that  all  sales 
and  conveyances  made  by  the  bank  or  by  the  defendant  Holmes 
of  property  belonging  to  the  bank  may  be  set  asidis  as  fraudulent, 
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and  that  all  the  property  and  effects  of  the  bank  in  its  possession, 
or  in  the  possession  of  Holmes,  may  be  delivered  up  into  the  pos- 
session and  control  of  the  court,  and  applied,  so  far  as  necessary 
to  the  payment  of  the  complainant's  judgment ;  that  the  defend- 
ants may  be  enjoined  from  making  any  further  transfers  of  'the 
property  of  the  bank ;  and  that  a  receiver  may  be  appointed  of  all 
the  property  and  effects  of  the  bank,*and  for  general  relief. 

At  various  times  subsequent  to  the  filing  of,  the  bill,  other 
judgment  creditors  of  the  bank  filed  petitions  for  leave  to  be  made 
parties,  and  were  allowed  to  join  in  the  bill  as  co-complainants. 
On  the  12th  of  February,  1875,  the  defendants  interposed  a  de- 
murrer to  the  bill.  The  grounds  of  demurrer  were,  among  others, 
that  a  creditors'  bill  in  behalf  of  one  or  more  creditors  would  not 
lie,  because  the  assets  must  be  equally  distributed  among  all ; 
that  a  receiver  of  a  National  bank  could  only  be  appointed  and 
the  assets  distributed  by  the  Comptroller  of  the  Currency  under 
the  act  of  Congress,  and  that  the  court  had  no  power  to  enjoin  a 
National  bank  from  disposing  of  its  assets  in  voluntary  liquida- 
tion. On  the  26th  of  February,  1875,  the  demurrer  was  over- 
ruled, and  Joel  D.  Harvey  was  appointed  a  receiver,  with  full 
power  and  authority  to  take  and  receive  possession  and  control  of 
all  the  property  of  the  bank,  with  directions  to  collect  and  con- 
vert the  same  into  money,  to  be  applied  according  to  the  order 
and  direction  of  the  court.  On  the  1st  of  April,  1875,  the  de- 
fendants filed  a  joint  and  several  answer  to  the  bill.  They  admit 
that  the  bank  went  into  voluntary  liquidation  on  September  26, 
1873,  and  between  that  time  and  the  time  of  filing  the  bill,  that 
it  settled  a  large  amount  of  its  indebtedness,  so  that  there  remained 
due  to  its  depositors  only  $39,000;  and  alleges  that  these  settle- 
ments were  made  mainly  by  paying  out  to  creditors  the  assets  of 
the  bank  —  in  some  cases  the  defendant  Holmes  giving  his  per- 
sonal obligations,  which  in  a  few  instances  were  indorsed  by  him 
as  president  of  the  bank.  The  defendant  Holmes  denies  all  the 
fraud  charged  in  the  bill,  and  particularly  that  he  had  converted 
and  appropriated  to  his  own  use  any  of  the  assets  of  the  bank,  and 
denies  that  he  has  any  of  such  assets  in  his  possession  or  under  his 
control,  and  alleges,  on  the  other  hand,  that  he  had  given  his  pri- 
vate obligations  in  payment  of  the  debts  of  the  bank,  which  had 
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more  tlian  exhausted  all  his  resources  and  brought  him  into  a 
state  of  bankruptcy'. 

The  said  Holmes,  as  president,  and  for  himself  personally,  also 
avers  in  the  answer  "  that,  at  the  time  said  bank  went  into  volun- 
tary liquidation  as  aforesaid,  he  verily  believed  that  said  bank 
and  himself  were  solvent,  and  would  be  able  to  pay  their  debts  in 
full  by  making  settlement  with  the  creditors  to  their  satisfaction, 
and  they  these  defendants,  so  believed,  while  making  said  settle- 
ments; and  he  was  advised  by  his  attorneys,  and  so  believed  him- 
self, that  all  settlements  made  with  the  creditors  of  said  bank  in 
the  manner  aforesaid,  pursuant  to  said  forty-second  section  of  the 
National  Banking  Act,  would  be  valid,  and  that  both  said  bank 
and  its  creditors  so  settled  with  would  be  protected,  and  that  said 
settlements  could  not  be  set  aside,  or  in  any  manner  interfered 
with ;  that  acting  upon  this  advice,  and  what  he  believed  to  be 
the  unquestioned  law  in  the  premises,  said  bank  and  its  creditors, 
believing  that  they  were  within  the  letter  and  spirit  of  said  sec- 
tion of  the  Banking  Act,  effected  settlements  to  the  amount  of 
about  $900,000,  aside  from  reducing  its  capital  stock  to  $178,- 
000,  and  these  defendants  now  claim  that  said  settlements  are  all 
valid,  and  cannot  be  inquired  into." 

On  October  5,  1876,  leave  was  given  the  complainant  to  file 
an  amended  bill,  making  additional  defendants  ;  and  it  was  filed 
on  the  same  day.  The  amended  bill  alleges  that  the  bank  sus- 
pended payment  on  September  22,  1873  ;  that  it  had  been  pre- 
viously, and  ever  since  has  continued  to  be,  insolvent ;  that  the 
complainant  was  a  creditor  by  judgment,  as  stated  in  the  original 
bill,  on  which  execution  had  been  returned  unsatisfied ;  that  the 
bank,  after  suspending  payment,  went  into  voluntary  liquidation 
under  the  management  of  the  defendant  Holmes,  who  settled  a 
large  amount  of  the  indebtedness  of  the  bank,  so  as  to  reduce  it  . 
to  about  $40,000.  The  amended  bill  then  sets  out  the  names  of 
the  various  stockholders  of  the  bank,  with  the  amount  of  shares 
owned  by  each,  and  alleges  that  while  the  bank  was  contemplat- 
ing insolvency,  and  was  in  fact  insolvent,  and  after  the  suspen- 
sion of  payment,  certain  of  the  persons  named  as  stockholders, 
and  who  were  also  made  defendants,  combining  and  confederat- 
ing with  the  defendant  Holmes,  surrendered  and  delivered  up  to 
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him,  the  said  Solmes,  the  certificates  of  shares  of  stock  held  b^' 
them  respectively,  on  some  pretended  contract  of  purchase,  the 
same  having  been  purchased  vrith  the  money  and  assets  of  the 
bank,  and  canceled  at  the  request  and  by  the  direction  of  the  said 
stockholders,  for  the  avowed  purpose  of  releasing  them,  and  each 
of  them,  from  any  personal  liability  on  account  thereof  to  the 
creditors  of  the  said  bank  ;  but  that  nevertheless  the  same  Were 
never  in  fact  canceled  or  transferred  on  the  books  of  the  bank, 
but  now  stand  on  said  books  in  the  names  of  the  said  defendants; 
and  it  is  charged  that  the  said  pretended  purchase  and  attempt  at 
cancellation  of  the  said  stock  was  a  fraud  upon  the  complainant 
and  the  other  creditors  of  the  said  bank,  and  should  be  set 
aside. 

The  bill  accordingly  prays  for  a  discovery  from  the  defendants 
of  the  facts  in  relation  to  the  said  transactions,  and  that  the  same 
may  be  set  aside  and  decreed  to  have  been  made  in  fraud  of  the 
rights  of  the  complainant  and  the  other  creditors  of  the  bank ; 
and  "  that  the  said  stockholders,  and  each  of  them,  be  subject  to 
the  liability  created  by  the  statute  thereon  in  the  same  manner 
and  to  the  same  extent  as  though  such  sales,  transfers  or  surren- 
ders had  never  been  made ;  and  that  the  said  stockholders,  or  such 
of  them  as  have  sold,  transferred  or  surrendered,  or  pretended  to 
sell,  transfer  or  surrender,"  etc.,  "  the  shares  of  stock  so  as  afore- 
said held  and  owned  by  them  at  the  time  the  said  bank  suspended 
payment,  in  the  manner  as  aforesaid,  may  be  decreed  to  hold  the 
moneys,  property  and  effects  received  by  them  for  said  stock,  in 
the  manner  as  aforesaid,  in  trust  for  the  creditors  of  the  said  bank, 
and;  upon  the  respective  amounts  being  ascertained,  that  they  be 
decreed  to  pay  the  same  to  creditors  thereof,  or  to  such  person  or 
persons  as  your  honors  shall  order  and  direct."  The  bill  also 
prays  "  that  an  account  be  taken  of  the  amount  due  from  each  of 
the  said  defendants  to  your  orator  and  the  judgment  and  other 
creditors  of  the  said  bank  as  stockholders  thereof,  upon  the  basis 
of  the  number  of  shares  of  stock  held  by  them  at  the  time  the 
said  bank  suspended  payment  in  the  manner  as  aforesaid,  in  pur- 
suance of  tlie  provisions  of  the  act  under  which  the  said  bank  was 
organized,  and  by  which  the  liability  of  the  stockholders  thereof 
is  fixed  and  determined  ;  that  a  full  and  complete  and  accurate 
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account  be  taken  of  all  the  sales,  transfers  or  surrenders,  or  pre- 
tended sales,  transfers,"  etc.,  "  of  stock  made  by  the  said  stock- 
holders of  the  said  bank,  or  any  of  them,  after  the  same  suspended 
payment  in  the  manner  as  aforesaid,  and  to  the  amounts  received 
by  them  respectively  for  any  such  sales,  transfers,"  etc.,  "  and 
that  they  may  be  decreed  to  hold  the  same  in  trust  for  the  credit- 
ors of  said  bank  in  the  manner  as  hereinbefore  prayed,  and  tliat 
npon  such  accounts  being  taken  the  said  defendants,  or  such  of 
them  as  shall  be  found  liable  to  your  orator  and  the  judgment  and 
other  creditors  of  the  said  bank  upon  the  said  stock  liability 
created  by  the  said  banking  act,  and  such  of  them  as  shall  be 
liable  for  the  amounts  received  by  tliem  for  the  sales  and  trans- 
fers of  stock  so  made  by  them  in  the  manner  as  aforesaid,  be  de- 
creed to  pay  whatever  amount  shall  be  due  from  them,  and  each 
of  them  respectively,  into  court,  or  to  the  receiver  duly  appointed 
by  said  court,  and  that  out  of  the  fund  so  created  your  orator's 
judgment  be  paid  in  full,  and  the  balance  thereof  be  distributed 
among  the  other  creditors  of  said  bank  in  such  way  and  manner 
as  your  honors  shall  direct." 

All  of  the  defendants  named  in  the  amended  bill  within  its 
jurisdiction  were  swerved  with  process  and  appeared.  On  behalf 
of  certain  of  these  defendants  a  motion  was  made  to  strike  the 
amended  bill  from  the  files,  aud  others  filed  demurrers,  for  the 
reason,  in  substance,  that  it  made  a  new  case,  different  from  that 
set  out  in  the  original  bill,  and  inconsistent  with  it,  containing 
matters  and  asking  relief  that  could  only  be  properly  obtained  by 
an  original  bill. 

On  the  9th  of  May,  1S77,  the  complainant  James  Irons  hav- 
ing died,  a  bill  of  revivor  was  filed  in  the  name  of  his  personal 
representatives.  On  October  1,  1878,  the  motion  to  strike  from 
the  files  and  the  demurrers  interposed  to  the  amended  bill  were 
overruled,  and  the  defendants  required  to  answer.  Subsequently, 
answers  were  filed  at  various  times  by  the  several  defendants  who 
appeared,  the  contents  of  which  it  is  not  necessary  here  particu- 
larly to  notice,  except  to  say  that  issue  was  joined  by  replication 
duly  filed.  On  July  23, 1883,  on  the  final  hearing,  the  complain- 
ant had  leave  to  amend,  and  did  amend,  the  amended  bill  of 
complaint  so  as  to  allege  expressly  that  it  was  filed  on  behalf  of 
Vol.  III-28. 
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himself  and  all  other  creditors  of  the  Maaufacturers'  National 
Bank  of  Chicago ;  the  prayer  being  amended  so  as  to  require  an 
account  to  be  taken  of  the  amount  due  the  complainant  and  other 
creditors  of  the  defendant,  striking  out  those  parts  which  asked 
that  the  complainant's  judgment  be  decreed  to  be  a  first  lien  on 
the  property  of  the  bank,  and  paid  first  in  full  out  of  the  fund 
for  distribution,  and  adding  a  prayer  that  the  fund  so  created 
might  be  distributed  among  all  the  creditors  of  said  bank  pro  rata^ 
in  such  a  way  and  manner  as  should  be  directed.  To  this 
amended  bill,  as  finally  amended,  various  defendants  filed  several 
answers  instanter,  setting  up  by  way  of  a  bar  to  the  relief  prayed 
for  against  the  defendants,  as  holders  of  the  shares  of  stock  in  the 
banking  association,  the  statute  of  limitations  of  five  years  of  the 
State  of  Illinois,  and  also  insisting  that  the  bill  as  amended  was 
multifarious  and  inconsistent,  because  it  prayed  for  further  and 
different  relief  from  that  authorized  by  the  act  of  Congress  ap- 
proved June  30, 1876.  On  the  same  day  a  decree  was  entered  in 
the  cause,  which  finds,  among  other  things,  as  follows :  That  the 
Manufacturers'  National  Bank  of  Chicago  became  insolvent  and 
suspended  payment  September  22,  1873,  and  in  pursuance  of  the 
act  of  Congress  went  into  voluntary  liquidation^  on  September  26, 
1873 ;  that  debts  of  the  bank  are  still  due  and  unpaid  ;  that  at 
the  time  of  the  bank's  insolvency  and  suspension  of  payment  the 
capital  stock  of  the  bank  consisted  of  five  thousand  shares,  of  the 
par  value  of  $100  each,  setting  out  the  names  of  the  owners 
thereof,  with  the  number  of  shares  owned  by  each ;  that  after  the 
said  bank  had  become  insolvent  and  suspended  payment,  certain 
shareholders  of  said  bank  transferred  the  stock  held  by  them,  but 
that  all  and  each  of  such  transfers  were  and  are  in  derogation  of 
the  rights  of  creditors,  and  were  and  are  invalid  ;  and  that  certain 
named  defendants,  shareholders  of  said  bank,  setting  out  their 
names,  are  individually  responsible,  equally  and  ratably,  and  not 
one  for  the  other,  for  all  contracts,  debts  and  engagements  of  the 
bank  to  the  extent  of  the  amount  of  stock  standing  in  their 
names,  respectively,  on  the  23d  of  September,  1873,  and  before 
any  transfers  were  made"  that  day,  at  the  par  value  thereof,  in  ad- 
dition to  the  amount  invested  in  such  bank.  The  death  of  a  de- 
fendant, William  H.  Adams,  on  the  5th  of  June,  1882,  was  sug- 
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gested,  and  Elizabeth  Adams,  his  executrix,  made  a  party  de- 
fendant in  his  stead. 

By  an  order  entered  May,  Y,  1879,  the  case  was  referred  to 
Henry  W.  Bishop,  Esq.,  a  master  in  chancery,  to  take  proof  and 
report  —  First,  the  amount  of  the  debts  of  said  bank  still  unpaid 
and  the  amount  due  each  creditor  thereof  •  second,  the  value  of 
the  assets,  if  any,  of  the  bank  ;  third,  the  amount  of  assessment 
necessary  to  be  made  on  each  share  of  the  capital  stock  of  said 
bank  in  order  to  fully  pay  the  indebtedness  of  the  bank  and  the 
amount  due  and  payable  from  each  shareholder  upon  such  assess- 
ment. 

On  the  6th  of  January,  1876,  the  master  reported  his  findings 
under  the  decree  of  July  23,  1883.  He  reported  the  amount  of 
the  debts  of  the  bank  unpaid  as  of  the  1st  of  November,  1884,  to 
be  $368,971.50  ;  the  name  of  each  creditor  and  the  amount  due 
him  being  set  out  in  a  schedule.  The  claims  of  these  creditors 
are  also  classified  by  the  master  as  follows  :  (I)  For  clerical  ser- 
vices to  the  bank,  $183.31 ;  (2)  for  past  services  of  the  re- 
ceiver and  his  attorneys,  $4,437.04 ;  (3)  claims  arising  before 
the  failure  of  the  bank,  upon  which  no  collaterals  were  taken, 
$179,231.81 ;  (4)  claims  arising  before  the  failure  of  the  bank 
on  account  of  wliich  worthless  collaterals  had  been  subse- 
quently received,  $185,119.34.  The  master  further  reported 
that  there  were  no  assets  of  the  bank  outside  of  the  stockholders' 
liability,  and  that  the  amount  of  assessment  necessary  to  be  made 
upon  each  share  of  the  capital  stock  of  the  bank,  in  order  to  fully 
pay  the  indebtedness,  was  ninety  per  cent.  A  schedule  at- 
tached to  the  report  gives  the  name  of  each  stockholder,  and  op- 
posite his  name  the  number  of  his  shares  of  stock  in  the  bank, 
the  par  value  thereof,  the  per  cent  of  assessment  to  be  levied 
thereon,  and  the  amount  due  and  payable  from  him  upon  such 
assessment.  These  stockholders  were  also  classified  as  embracing 
(1)  stockholders  who  had  been  duly  served  with  process  or  entered 
their  appearance  in  the  cause ;  (2)  stockholders  who  had  obtained  a 
discharge  in  bankruptcy  and  were  not  liable  to  stock  assessments 
on  that  account ;  and  (3)  stockholders  who  reside  outside  the 
jurisdiction  of  the  court  and  have  not  been  found  within  the  dis- 
trict. 
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On  February  2, 18S5,  various  exceptions  were  filed  on  behalf 
of  the  defendant  stockholders  to  this  report  of  the  master.  An 
exception  thereto  was  also  filed  on  behalf  of  the  receiver  and  cred- 
itors, so  far  as  it  reported  in  favor  of  certain  stockholders  claim- 
ing to  have  been  discharged  from  their  liability  by  their  certifi- 
cates in  bankruptcy.  Upon  the  hearing  of  these  exceptions  the 
court  referred  the  cause  again^  to  the  master  to  compute,  from  the 
proofs  already  taken  in  the  cause,  (I)  the  indebtedness  of  the  bank 
at  the  time  of  the  failure  ;  (2)  subsequent  actual  payments  upon 
indebtedness ;  (3)  net  amount  of  indebtedness,  with  interest  on 
same  at  the  rate  of  six  per  cent  per  annum,  from  the  time  of 
the  failure  of  the  bank  ;  (4)  the  necessary  assessment  upon  the 
stockholders  to  pay  said  indebtedness,  including  the  expenses  of  the 
receivership.  In  pursuance  of  this  direction,  on  the  2oth  of  May, 
18S6,  the  master  made  a  supplemental  report,  in  which  he  finds 
that  the  indebtedness  of  the  bank  at  the  time  of  the  failure 
thereof,  to-wit :  the  23d  day  of  September,  1873,  amounted  in 
the  aggregate  to  the  sum  of  $410,064.10  ;  that  the  subsequent 
actual  payments  upon  said  indebtedness  amounted  to  the  sum  of 
$213,018.46  ;  that  the  net  amount  of  the  indebtedness  was  the 
sum  of  $197,045.64 ;  that  the  interest  upon  said  last-mentioned 
sum  from  the  23d  of  September,  1873,  when  the  bank  failed, 
down  to  May  21,  1880,  at  the  rate  of  six  per  cent  per  annum, 
is  the  sum  of  $149,686.98  —  making  the  total  unpaid  indebted- 
ness of  said  bank  on  thelast-mentioned  da-te  the  sum  of  $346,732.62; 
that  twenty  per  cent  upon  said  last-mentioned  sum,  amount- 
ing to  the  sum  of  $69,346.52,  is  necessary  to  be  added  thereto 
for  the  expenses  of  the  receivership,  making  a  total  sum  of 
$416,079.11 ;  and  that  the  necessary  assessment  upon  the  stock- 
holders to  pay  said  indebtedness,  including  the  expenses  of  the  re- 
ceivership, is  eighty-three  and  two-tenths  per  cent  upon  the 
capital  stock  of  $500,000. 

In  addition  to  those  filed  to  the  original  report,  exceptions  were 
filed  to  the  supplemental  report,  objecting  to  the  allowance  of  in- 
terest upon  the  claims  of  the  creditors,  and  to  the  addition  of 
twenty  per  cent  to  the  amount  of  the  indebtedness,  for  the 
purpose  of  providing  for  the  payment  of  the  expenses  of  the  re- 
ceivership.    All  the  exceptions  to  the  master's  reports  were  over- 
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ruled,  and  a  final  decree  wa3  entered  against  the  defendants  ac- 
cording to  its  findings  ;  a  decree  being  entered  against  each,  stock- 
holder defendant  severally  for  the  amount  computed  to  be  due 
from  him  upon  the  assessment  of  the  stock  ascertained  to  be 
standing  in  his  name  on  the  books  of  the  bank  at  the  date  of  its 
suspension,  at  the  rate  of  assessment  fixed  in  the  report  of  the 
master.  From  this  decree  Alonzo  Richmond,  Charles  Comstock, 
Thomas  Lord  and  William  Henri  Adams,  administrator  de  honis 
non  of  the  estate  of  William  H.  Adams,  deceased,  severally  ap- 
pealed. Some  of  the  questions  raised  by  the  assignments  of  er- 
ror are  common  to  all  the  appellants,  and  others  are  peculiar  to 
the  individual  eases.  So  far  as  necessary  to  the  disposition  of  the 
case,  they  will  be  considered  in  their  order. 

The  first  assignment  of  error  relates  to  the  pleadings.  It  is  ob- 
jected that  the  court  erred  in  permitting  the  complainant  to  file 
the  amended  bill  of  October  5,  1876,  and  also  in  permitting  the 
amendment  made  at  the  hearing  on  July  23,  1883  ;  and  we  are 
asked  to  reverse  the  decree  on  that  account,  and  on  remanding 
the  cause,  to  direct  that  the  amended  bill  as  amended  be  dis- 
missed. The  grounds  of  objection  to  the  amendments  as  made 
are  (1)  that  the  amended  bill  stated  a  case  entirely  different  from 
that  contained  in  the  original  bill ;  and  (2)  that  it  made  the  bill, 
as  amended,  multifarious.  The  changes  made  in  the  case  as  orig- 
inally stated  in  the  bill  are  alleged  to  be  (1)  that  it  converted  a 
creditors'  bill,  the  object  of  which  was  to  subject  to  the  payment 
of  the  complainant's  judgmefit  assets  of  the  corporation  which 
could  not  be  reached  at  law,  into  a  bill  for  the  additional  purpose 
of  enforcing  the  statutory  liability  of  the  stockholders  of  the  bank 
to  answer  for  its  contracts,  debts  and  engagements  ;  and  (2)  that 
it  converted  the  bill  filed  by  the  complainant  in  his  own  right 
into  a  bill  on  behalf  of  himself  and  all  other  creditors  of  the  cor- 
poration. 

It  is  a  mistake  however  to  assume  that  the  bill  as  originally 
filed  was  strictly  and  technically  a  creditors'  bill  merely,  for  the 
purpose  of  subjecting  equitable  assets  to  the  payment  of  the  com- 
plainant's judgment.  That  undoubtedly  was  a  part  of  its  pur- 
pose and  prayer,  and  in  pursuance  of  it  a  small  amount  of  the 
assets  of  the  bank  were  recovered. by  the  receiver,  converted  into 
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money,  and  applied  to  the  payment  of  the  costs  in  the  cause ; 
but  the  whole  of  this  recovery  amounted  only  to  $3,346.96,  and 
it  was  not  until  after  the  result  became  manifest  that  application 
was  made,  and  leave  given,  to  tile  the  amended  bill.  But  the 
main  purpose  of  the  bill  as  originally  framed  was  to  obtain  a  ju- 
dicial administration  of  the  affairs  of  the  bank,  on  the  ground  that 
its  capital  stock  and  property  was  a  trust  fund  for  the  benefit  of 
its  creditors,  the  company  being  insolvent  and  in  liquidation,  and 
that,  under  the  management  of  its  officers  and  directors,  this 
trust  was  being  violated  and  perverted.  The  bill  contained  alle- 
gations that  Holmes,  the  president  and  manager  of  the  bank,  had 
converted  its  assets  to  his  own  use  and  to  the  use  of  others,  in 
violation  of  his  trust  and  in  fraud  of  creditors,  applying  the  as- 
sets of  the  bank  so  as  to  prefer  some  creditors  over  others,  and 
otherwise  dissipating  and  squandering  them.  It  accordingly 
prayed  for  a  full  discovery  of  all  the  transactions  on  the  part  of 
Holmes  in  reference  to  the  affairs  of  the  bank  since  its  suspen- 
sion, for  an  injunction  prohibiting  any  further  transfers  of  its 
assets,  for  the  appointment  of  a  receiver  with  the  general  powers 
-of  receivers  in  like  cases,  and  for  general  relief. 

If  this  bill  had  been  prosecuted,  as  originally  framed,  to  final 
decree,  and  had  resulted  in  the  recovery  of  assets  of  the  bank  ap- 
plicable to  its  purposes,  it  would  necessarily  have  been  made  to 
appear  during  the  progress  of  the  suit  that  there  were  other 
creditors  of  the  bank  equally  entitled  with  the  complainant  to 
share  in  the  fruits  of  the  litigation.  The  relief  that  would  have 
been  granted  in  such  circumstances  would  have  been  by  means  of 
a  decree  distributing  the  assets  obtained  equally  among  all  the 
creditors,  including  the  complainant,  who,  in  respect  to  such 
assets,  would  have  been  entitled  to  no  priority,  either  by  virtue 
of  having  reduced  his  claim  to  judgment,  or  by  reason  of  having 
first  filed  a  bill  to  enforce  the  trust.  In  the  case  of  an  insolvent 
corporation  thus  brought  into  liquidation,  and  wound  up  by  judi- 
cial process  at  the  suit  of  a  creditor,  whether  he  sues  in  his  own 
right,  or  on  behalf  of  himself  and  other  creditors,  the  rule  of 
distribution  is  the  same,  and  is  founded  upon  the  principle  of 
equality  in  which  equity  delights,  unless  a  claimant  or  some  other 
judgment  creditor  had,  previously  to  the  filing  of  the  bill,  ob- 
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tained  a  lieu  at  law  upon  some  portion  of  the  pro|)erty  distributed, 
or  could  establish  a  superior  equity,  existing  at  the  time  of  the 
filing  of  the  bill.  Curran  v.  Arkansas,  15  How.  304 ;  Wood 
V,  Dummer,  3  Mason,  308  ;  Ogilvie  v.  Knox  Ins.  Co.,  22  How. 
387;  Sawyer  v.  Hoag,  17  Wall.  610. 

When  the  amended  bill  was  filed  the  resources  of  the  bank 
discovered  and  delivered  to  the  receiver  had  been  exhausted.  The 
amended  bill  set  out  the  names  of  all  the  stockholders  and  all  of 
those  claimed  to  have  been  stockholders  at  the  date  of  the  sus- 
pension, by  name,  with  the  number  of  shares  belonging  to  each. 
It  charged  that  certain  of  them  combined  and  confederated  with 
the  defendant  Holmes  for  the  purpose  of  committing  a  fraud 
upon  the  creditors  of  the  bank,  by  surrendering  and  transferring 
their  shares  of  stock,  receiving  in  exchange  therefor  a  portion  of 
the  assets  of  the  bank  applicable  to  the  payment  of  its  debts.  It 
accordingly  prays,  as  a  part  of  the  relief,  that  these  transactions 
may  be  inquired  into  and  set  aside  ;  tliat  the  assets  of  the  bank 
so  received  by  any  of  these  stockholders  may  be  decreed  to  be 
delivered  up  and  applied  to  the  payment  of  the  debts  of  the  bank; 
and  that,  in  addition  thereto,  an  account  be  taken  of  all  the  pres- 
ent indebtedness  of  the  bank,  and  of  the  amounts  due  from  each 
of  the  defendants  "  to  your  orator  and  the  judgment  and  other 
creditors  of  the  said  bank  as  stockholders  thereof,  upon  the  basis 
of  the  number  of  shares  of  stock  held  by  them  at  the  time  the 
said  bank  suspended  payment  in  the  manner  as  aforesaid,  in  pur- 
suance of  the  provisions  of  the  act  under  which  the  said  bank 
was  organized,  and  by  which  the  liability  of  the  stockholders 
thereof  is  fixed  and  determined." 

In  some  respects  it  is  quite  true  that  this  amended  bill  is  a  de- 
parture from  the  case  as  stated  in  the  original  bill.  It  was  how- 
ever germane  to  the  original  bill  to  have  included  in  it  the  state- 
ments of  the  amended  bill  in  respect  to  such  of  the  stockholders 
as  were  charged  by  name  with  having,  in  combination  with  the 
president  of  the  company,  sold  their  stock,  receiving  assets  of 
the  bank  in  payment  therefor,  after  it  had  gone  into  liquidation, 
or  in  contemplation  of  insolvency,  and  in  fraud  of  the  creditors. 
Assets  of  the  bank  received  by  any  of  them  in  such  circumstances 
•were  such  as  were  clearly    within  the   purview  of   the  bill  as 
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originally  framed,  and  those  allegations  were  certainly  the  subject 
of  a  proper  amendment.  Having  thus  brought  in  a  number  of 
the  stockholders  properly  as  defendants,  to  subject  them  to  a  de- 
cree to  account  for  assets  of  the  bank  received  by  them  in  breach 
of  trust  and  in  fraud  of  creditors,  it  does  not  seem  inappropriate 
or  foreign  to  the  general  purposes  of  the  bill  for  the  court,  hav- 
ing jurisdiction  over  them  in  behaif  of  the  complainant,  who,  as 
we  have  seen,  necessarily  represented  all  creditors  entitled  to  share 
in  the  results  of  the  suit,  to  proceed  upon  the  basis  of  granting 
the  additional  and  complete  relief  prayed  against  them  as  stock- 
holders, requiring  them  to  answer  under  the  ^statute  for  all  the 
contracts,  debts  and  engagements  of  the  bank.  But  to  do  this 
made  it  necessary  to  bring  in  all  other  stockholders  of  the  bank 
within  the  reach  of  tlic  process  of  the  court,  although  they  may 
not  have  been  charged  as  participating  in  the  alleged  breaches  of 
trust  and  frauds.  The  various  matters  therefore  contained  in 
the  amended  bill  and  the  original  bill,  were  thus  connected  with 
each  other  in  such  a  way  as  fairly  to  bring  the  question  of  grant- 
ing leave  to  file  the  amended  bill  within  the  discretion  of  the 
court  below.  In  reviewing  the  exercise  of  that  discretion  on  this 
appeal,  we  should  not  feel  justified  in  any  case  in  reversing  the 
action  of  the  Circuit  Court,  if  it  appeared  that  the.  appellants 
v?ere  not  put  to  any  serious  disadvantage  or  materially  prejudiced 
thereby.  The  amendment  made  a^  the  hearing,  whereby  the 
amended  bill  was  changed  so  as  to  state  that  it  was  filed  by  the 
complainant  on  behalf  of  himself  aud  all  other  creditors,  we  re- 
gard as  purely  formal,  and  properly  permitted  for  the  purpose 
of  making  the  bill  explicitly  to  conform  to  all  that  had  taken 
place  previously  in  the  progress  of  the  cause.  The  litigation  had 
been  conducted,  from  the  time  of  the  filing  of  the  first-amended 
bill,  upon  the  supposition  and  theory  that  it  included  in  its  scope 
all  creditors  of  the  bank  alike.  The  defendants  therefore  could 
not  have  been  taken  by  surprise  by  the  amendment,  and  would 
not  be  deprived  of  the  benefit  of  any  defense,  or  put  to  any  dis- 
advantage, on  account  thereof. 

The  action  of  the  Circuit  Court,  in  permitting  these  amend- 
ments, we  think  is  justified  by  the  rules  on  that  subject  as  stated 
by  this  court  in  the  case  of  Neale  v.  Neale,   9  "Wall.  1;  in   The 
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Tremolo  Patent,  23  id.  518 ;  and  Hardin  v.  Boyd,  113  U.  S. 
756.  In  the  last-mentioned  case  it  was  said  (page  761) :  "In 
reference  to  amendments  of  equity  pleadings  the  courts  have 
found  it  impracticable  to  lay  down  a  rule  that  would  govern  all 
cases.  Their  allowance  must,  at  every  stage  of  the  cause,  rest  in 
the  discretion  of  the  court ;  and  that  discretion  must  depend 
largely  on  the  special  circumstances  of  each  case.  It  may  be  said 
generally,  that  in  passing  upon  apphcations  to  amend,  the  ends 
of  justice  should  never  be  sacrificed  to  mere  form,  or  by  too  rigid 
an  adherence  to  technical  rules  of  practice.  Undoubtedly,  great 
caution  should  be  exercised  when  the  application  comes  after  the 
litigation  has  continued  for  some  time,  or  when  the  granting  of 
it  would  cause  serious  inconvenience  or  expense  to  the  opposite 
side.  And  an  amendment  should  rarely,  if  ever,  be  permitted 
when  it  would  materially  change  the  very  substance  of  the  case 
made  by  the  bill,  and  to  which'  the  parties  have  directed  their 
proofs. " 

By  the  original  National  Banking  Act  (section  5151  of  the 
Bevised  Statutes)  it  was  declared  that  "  the  shareholders  of  every 
National  banking  association  shall  be  held  individually  respon- 
sible, equally  and  ratably,  and  not  one  for  another  for  all  con- 
tracts, debts  and  engagements  of  such  association,  to  the  extent  of 
the  amount  of  their  stock  therein,  at  the  par  value  thereof >  in  ad- 
dition to  the  amount  invested  in  such  shares."  By  section  5220 
it  was  also  provided  that  "  any  association  may  go  into  liquida- 
tion and  be  closed  by  the  vote  of  its  shareholders  owning  two- 
thirds  of  its  stock."  But  no  provision  is  contained  in  the  original 
act  specifying  what  course  may  or  shall  be  taken,  in  case  of  volun- 
tary liquidation,  to  enforce  the  individual  liability  of  the  share- 
holders.  It  is  provided  by  section  5234  that  when  the  Comp- 
troller of  the  Currency  has  become  satisfied  of  the  default  of  the 
association  under  sections  5226  and  5227  to  redeem  any  of  its 
circulating  notes,  he  may  forthwith  appoint  a  receiver,  who,  under 
his  direction,  shall  take  possession  of  the  books,  records  and  as- 
sets of  the  association,  collect  all  debts,  dues  and  claims  belonging 
to  it,  "  and  may,  if  necessary  to  pay  the  debts  of  such  association, 
enforce  the  individual  liability  of  the  stockholders.  Such  receiver 
shall  pay  over  all  money  so  made  to  the  Treasurer  of  the  United 
Vol.  Ill— 29. 
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States,  subject  to  the  order  of  the  Comptroller,  and  also  make  re- 
port to  the  Comptroller  of  all  his  acts  and  proceedings."  It  thus 
appears  that  in  ease  of  an  involuntary  liquidation  under  this  sec- 
tion, the  business  of  liquidation,  as  defined  and  required  by  the 
law,  involved  the  appointment  of  the  receiver,  who  should,  in  ad- 
dition to  the  collection  of  the  ordinary  assets  of  the  bank,  also 
enforce  against  the  stockholders  their  individual  liability,  so  far  as 
necessary  to  create  a  fund  suflScient  to  pay  all  the  debts  of  the  as- 
sociation. It  can  hardly  be  supposed  that  the  omission  in  the 
statute  to  provide  an  express  and  specific  course  of  proceeding,  by 
way  of  judicial  remedy,  in  case  of  voluntary  liquidation,  left  the 
creditors  of  such  an  association  in  such  circumstances  without 
remedy  against  either  a  deficiency  of  assets  or  the  results  of  a 
fraudulent  maladministration.  Section  5151  imposes  upon  the 
shareholders  of  every  ISTational  banking  association  an  individual 
responsibility  for  all  its  contracts,  debts  and  engagements,  and  the 
terms  in  which  the  obligation  is  created  are  unconditional  and  un- 
qualified, except  that  the  liability  shall  be  equal  and  ratable  as 
among  the  shareholders. 

As  all  the  shareholders  are  bound  in  that  way  to  all  the  credit- 
ors, any  proceeding  to  enforce  this  liability  must  be  such  as  from 
its  nature  would  enable  the  court  to  ascertain  for  what  the  stock- 
holders ought  to  be  made  liable,  to  whom,  and  in  what  proportion 
as  respects  each  other.  This  can  only  be  done  by  the  methods  and 
machinery  of  a  court  of  equity.  Besides  this,  it  must,  we  think, 
be  admitted  that  a  court  of  equity  would  be  entitled,  upon  the 
general  principles  of  its  jurisdiction,  to  entertain  a  bill  by  one  or 
more  creditors  whose  suit  would  necessarily  be  for  the  benefit  of 
all,  against  the  association  and  its  officers  and  managers,  and  all 
those  participating  in  its  voluntary  liquidation,  for  the  purpose  of 
preventing  and  redressing  any  maladministration  or  fraud  against 
creditors,  contemplated  or  executed.  In  the  liquidation  of  such 
an  asspciation,  those  intrusted  with  its  management  occupy  the 
relation  of  trustees,  first  for  creditors ;  and  the  terms  of  that  trust 
implied  by  law  require  them  to  reduce  the  assets  of  the  associa- 
tion to  money,  or  its  equivalent,  and  to  pay  out  those  assets  or 
their  proceeds  equally  among  creditors. 

The  omission  in  the  original  Banking  Act  of  1864  to  provide 
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expressly  similar  remedies  in  case  of  voluntary  liquidation  to  those 
specified  in  case  of  involuntary  liquidation,  was  supplied  by  the  act 
of  June  30,  1876  (19  Stat.  63 ;  Supplement  to  Revised  Statutes, 
216).  The  first  section  of  that  act  provides  for  the  appointment 
of  a  receiver  by  the  Comptroller  of  the  Currency,  as  provided  in 
section  5234  of  the  Revised  Statutes,  whenever  any  National  bank 
shall  be  dissolved  and  its  charter  forfeited,  as  prescribed  in  section 
5239  of  the  Revised  Statutes,  or  whenever  any  creditor  shall  have 
obtained  a  judgment  against  it  which  has  remained  unpaid  for  the 
space  of  thirty  days,  or  whenever  the  Comptroller  shall  become 
satisfied  of  its  insolvency  after  due  examination.  This  receiver,  it 
is  declared,  shall  proceed  to  close  up  such  association  and  enforce 
the  personal  hability  of  the  shareholders.  Section  2  of  the  act  of 
June  30,  1876,  is  as  follows : 

"  That  when  any  National  banking  association  shall  have  gone  into  liquida- 
tion, under  the  provisions  of  section  5320  of  said  statutes,  the  individual  lia- 
bility of  the  shareholders,  provided  for  by  section  5151  of  said  statutes,  may 
be  enforced  by  any  creditor  of  such  association  by  bill  in  equity,  in  the  nature 
of  a  creditors'  bill,  brought  by  such  creditor  on  behalf  of  himself,  and  of  all 
other  creditors  of  the  association,  against  the  shareholders  thereof,  in  any 
court  of  the  United  States  having  original  jurisdiction  in  equity  for  the  district 
in  which  such  association  may  have  been  loeated  or  established." 

This  section  was  in  force  when  the  first-amended  bill  was  filed 
in  October,  1876.  Whether  we  regard  it  as  merely  declaratory  of 
the  law  as  it  stood  under  the  original  Banking  Act,  or  as  giving  a 
new  remedy  which  could  not  be  resorted  to  before,  we  think  it 
warranted  the  court  below  in  permitting  the  complainant  to  file 
his  first-amended  bill. 

In  the  case  of  involuntary  liquidation  under  the  supervision  of 
the  Comptroller  of  the  Currency,  the  receiver  appointed  by  him 
is  authorized  and  required,  not  only  to  collect  and  apply  the  proper 
assets  of  the  bank  to  the  payment  of  its  debts,  but  also,  as  far  as 
may  be  necessary,  to  enforce  the  individual  liability  of  the  share- 
holders. It  thus  appears  that  the  enforcement  of  this  liability  is 
a  part  of  the  liquidation  of  the  affairs  of  the  bank ;  at  least,  so 
closely  connected  with  it  as  to  constitute  but  one  continuous 
transaction.  When,  in  case  of  voluntary  liquidation,  the  pro- 
ceeding is  instituted  by  one  or  more  creditors  fof  the  benefit 
of  all,  by  means  of  the  jurisdiction  of  a  court  of  equity,  there  seems 
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to  be  no  reason  why  the  nature  of  the  proceeding  should  be 
considered  as  changed.  The  intention  of  Congress  evidently  was 
to  provide  ample  and  effective  remedies  in  all  the  specified  cases 
for  the  protection  of  the  public  and  the  payment  of  creditors,  by 
the  application  of  the  assets  of  the  bank  and  the  enforcement  of 
the  liability  of  the  sbockholders.  Admitting  that  this  liability  is 
not  strictly  an  asset  of  the  bank,  because  it  could  not  be  enforced 
for  its  benefit  as  a  corporation,  nor  in  its  name,  yet  it  is  treated  as 
a  means  of  creating  a  fund,  to  be  applied  with  and  in  aid  of  the 
assets  of  the  bank  toward  the  satisfaction  of  its  obligations.  The 
two  subjects  of  applying  the  assets  of  the  bank  and  enforcing  the 
liability  of  the  stockholders,  however  otherwise  distinct,  are  by 
the  statute  made  connected  parts  of  the  whole  series  of  transac- 
tions which  constitute  the  liquidation  of  the  affairs  of  the  bank. 
It  was  therefore  proper  to  describe  the  bill  to  be  filed  by  and  on 
behalf  of  the  creditors  as  in  the  nature  of  a  creditors'  bill,  so  as  to 
enlarge  the  scope  and  purpose  of  a  bill  that  might  be  more  strictly 
limited  as  a  creditors'  bill  merely. 

We  think  therefore  that  if  such  a  bill  would  have  been  ob- 
jectionable without  the  statute,  it  is  warranted  by  the  statute.  It 
is  no  objection  that  the  original  bill  was  filed  prior  to  the  passage 
of  the  act  of  June  30,  1876.  The  bill  as  amended,  being  au- 
thorized by  the  statute  in  force  at  the  time  the  amendment  was 
filed,  would  justify  such  a  proceeding  in  a  pending  suit  to  which 
it  was  made  germane  by  the  statute  itself,  as  well  as  an  original 
bill  then  for  the  first  time  filed.  Neither  do  we  consider  the  ob- 
jection valid  that  it  does  not  purport  to  have  been  filed  in  pur- 
suance of  the  act  of  June  30,  1876,  and  is  not  filed  by  the  com- 
plainant on  behalf  of  all  the  creditors.  The  scope  and  prayer  of 
the  bill  under  the  operation  of  the  statute,  made  it  a  bill  for  the 
benefit  of  the  creditors,  notwithstanding  it  erroneously  claimed 
priority  on  behalf  of  the  complainant  individually.  The  only  proper 
decree  that  could  have  been  rendered  upon  it  would  have  been  for 
the  equal  distribution  of  tlie  fruits  of  the  litigation  among  all  the 
creditors  of  the  bank  who  in  the  mean  time  had  come  in  and 
proved  their  claims.  The  final  amendment,  as  we  have  already 
seen,  only  had  the  effect  to  make  the  bill  conform  to  the  course 
of  the  proceeding  which  had  actually  been  had  under  it,  and  was 
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therefore  purely  formal.  Its  only  effect  was  to  make  the  bill  pro- 
fess to  be  what  in  law  it  was,  and  what  in  point  of  fact  it  had 
been  considered  to  be. 

Mv.  Daniel  (Ch.  Pr.  [4th  ed.],chap.  5,§  1,  p.  245)  says:  "The 
court  will  generally  at  the  hearing  allow  a  bill,  which  has  been 
originally  filed  by  one  individual  of  a  numerous  class  in  his  own 
right,  to  be  amended  so  as  to  make  such  individual  sue  on  behalf 
of  himself  and  the' rest  of  the  class."  Our  conclusion  on  this 
point  is  that  the  court  below  committed  no  error  in  permitting 
the  amendments  complained  of  to  be  made. 

The  assignment  of  error  next  to  be  considered  arises  upon  the 
defense  made  on  behalf  of  the  defendants  below,  of  the  statute 
of  limitations.  The  limitation  relied  upon  is  that  prescribed  by 
an  act  of  Illinois,  which  provides  that  "  actions  on  unwritten  con- 
tracts, expressed  or  implied,  or  on  awards  of  arbitration,  or  to  re- 
cover damages  for  -an  injury  to  property,  real  or  personal,  or  to 
recover  the  possession  of  personal  property,  or  damages  for  the 
detention  or  conversion  thereof,  and  all  civil  actions  not  other- 
wise provided  for,  shall  be  commenced  within  five  years  next  after 
the  cause  of  action  accrued."     Eev.  Stat.  111.  (1881)  675. 

It  is  not  necessary  to  decide  in  this  case  whether  the  statute  of 
Illinois  relied  upon  is  appHcable,  because,  in  the  view  which  we 
have  already  taken  of  the  nature  of  the  amended  bill  filed  in 
October,  1876,  the  statute,  if  applicable,  ceased  to  run  against  the 
creditors  of  the  bank  entitled  to  the  benefit  of  the  decree,  at  that 
date.  That  amended  bill  is  to  be  considered  from  the  date  of  its 
filing  as  a  bill  on  behalf  of  all  the  creditors  of  the  bank  who 
should  come  in  under  it  and  prove  their  claims.  When  any  cred- 
itor appeared  during  the  progress  of  the  cause  to  set  up  and  es- 
tablish his  claim,  it  was  necessary  for  him  to  prove  that  at  the 
time  of  filing  the  bill  he  was  a  creditor  of  the  bank.  Any  de- 
fense wbicli  existed  at  that  time  to  his  claim,  either  to  diminish 
or  defeat  it,  might  be  interposed  either  before  the  master  or  on 
the  hearing  to  the  court.  The  creditor,  having  established  his 
claim,  became  entitled  to  the  benefit  of  the  proceeding  as  virtually 
a  party  complainant  from  the  beginning,  and  the  time  that  had 
elapsed  from  the  filing  of  the  bill  to  the  proof  of  his  claim  would 
not  be  counted  as  a  part  of  the  time  relied  on  to  bar  the  creditor's 
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right  to  sue  the  stockholders.  In  other  words,  if  he  proves  him- 
self to  be  a  creditor  with  a  valid  claim  against  the  banis,  he  be- 
comes a  complainant  by  relation  to  the  time  of  the  filing  the  bill. 
This  being  so,  it  is  not  disputed  that  in  October,  1876,  the  bar 
of  the  statute  had  not  taken  effect,  even  on  the  supposition  that 
the  statute  applied. 

In  the  case  of  In  re  General  Rolling-stock  Co.,  JoinirStock 
Discount  Col's  Claim,  L.  E.,  7  Ch.  646,  Mellish,  L.  J.,  stated 
that  in  a  case  where  the  assets  of  a  debtor  are  to  be  divided 
among  his  creditors,  whether  in  bankruptcy  or  in  insolvency,  or 
under  a  trust  for  creditors,  or  under  a  decree  of  the  Court  of 
Chancery  in  an  administration  suit,  "  the  rule  is  that  everybody 
who  had  a  subsisting  claim  at  the  time  of  the  adjudication,  the 
insolvency,  the  creation  of  the  trust  for  creditors,  or  the  adminis- 
tration decree,  as  the  case  may  be,  is  entitled  to  participate  in  the 
assets,  and  that  the  statute  of  limitations  does  not  run  against  his 
claim ;  but  as  long  as  assets  remain  unadministered,  he  is  at 
hberty  to  come  in  and  prove  his  claim,  not  disturbing  any  former 
dividend." 

Mr.  Daniel  (1  Ch.  Pr.,  [4th  ed.],  chap.  15,  part  2,  p.  643)  states 
that  "  a  decree  for  the  payment  of  debts  under  a  creditors'  bill 
for  the  administration  of  assets  is  also  considered  as  a  trust  for 
the  benefit  of  creditors,  and  will  in  like  manner  prevent  the 
statute  from  barring  the  demand  of  any  creditor  coming  in  under 
the  decree.  The  creditors'  demand  however  must  not  hav£  been 
barred  at  the  time  when  the  suit  was  instituted;  for,  if  the  credi- 
tors' demand  would  have  been  barred  by  tlie  statute  before  the 
commencement  of  the  suit  the  statute  may  be  set  up.  It  is  to  be 
remarked  upon  tliis  point  that  it  has  been  held  that  it  was  the  de- 
cree only  which  created  the  trust,  and  that  the  mere  circumstance 
of  the  bill  having  been  filed,  although  it  might  have  been  pend- 
ing six  years,  would  not  take  the  case  out  of  the  statute,  but 
according  to  the  later  decisions,  it  seems  that  the  filing  of  the  bill 
will  operate  by  itself  to  save  the  bar  of  the  statute,  though  the 
plaintiff  by  delay  in  prosecuting  the  suit  may  disentitle  himself 
to  relief."  He  also  says  (chap.  29,  1  1,  p.  1210):  "It  may  be 
observed  here  that  where  a  person,  not  a  party  to  the  suit,  carries 
in  a  claim  before  the  master  under  the  decree,  the  party  represent- 
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ing  the  estate  out  of  whicli  the  claim  is  made  has  the  right  to  the 
benefit  of  any  defense  which  he  could  have  made  if .  a  bill  had 
been  filed  by  the  claimant  in  equity  or  an  action  had  been  brought 
at  law  to  establish  such  claim.  Therefore  as  we  have  seen  an 
executor,  may,  in  the  master's  ofiice,  set  up  the  statute  of  limita- 
tions as  a  bar  to  a  claim  by  a  creditor  under  the  decree,  provided 
such  claim  was  within  the  operation  of  the  statute  before  the  de- 
decree  was  pronounced." 

The  authorities  abundantly  sustain  the  proposition,  also  that  a 
creditor  who  comes  in  under  and  takes  the  benefit  of  a  decree  is 
entitled  to  contest  the  validity  of  the  claim  of  any  other  cred- 
itor, except  that  of  the  plaintiff  whose  claim  is  the  foundation  of 
the  decree.  2  Dan.  Ch.  Pr.  chap.  29,  §  1,  p.  1210,  note  4,  and 
cases  cited. 

In  Sterndale  v.  Hanhinson,  1  Sim.  393,  decided  in  1827,  it  was 
stated  by  Yice-Chancellor  Leaoh  that  "  every  creditor  has  to  a 
certain  extent  an  inchoate  interest  in  a  suit  instituted  by  one  on 
behalf  of  himself  and  the  rest,  and  it  would  be  attended  with  mis- 
chievous consequences  to  estates  of  deceased  debtors  if  the  courts 
were  to  lay  down  a  rule  by  which  every  creditor  would  be  obliged 
either  to  file  his  bill  or  bring  his  action."  It  is  supposed  by 
counsel  foi"  the  appellants  that  the  authority  of  this  case  is  shaken 
by  what  was  said  by  Jbssel,  M.  R.,  in  his  decision  oi- In  re 
Greaves;  Bray  v.  Tofield,  18  Ch.  Div.  551.  It  is  true  that  in 
this  case  the  master  of  the  rolls  said  that  creditors  had  better  not 
rely  upon  that  decision  for  the  future  ;  but  he  points  out  as  the 
reason  that  at  the  time  he  was  speaking  (in  1881)  bills  in  equity 
had  been  abolished  in  England,  and  that  wherever  it  is  an  action 
to  recover  a  debt  upon  a  contract,  the  statute  of  James  was  bind- 
ing upon  the  high  court  in  every  case  in  whicli  it  applies,  and 
that  it  was  no  longer  the  practice,  so  far  as  personal  estate  was 
concerned,  to  bring  an  action  by  one  creditor  on  behalf  of  others, 
because  of  a  provision  in  the  act  of  1852,  since  the  passing  of  which 
the  practice  had  been  abandoned  of  suing  by  one  creditor  on  be- 
half of  all,  except  in  cases  relating  to  real  estate,  as  to  which  the 
section  of  the  statute  does  not  apply,  unless  it  has  been  ordered 
to  be  sold  or  there  is  a  trust  or  power  of  sale,  and  that  therefore 
there  were  no  longer  any  suits  brought  by  any  creditor,  except 
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for  the  payment  of  his  own  debt.  In  the  present  case  the  suit, 
although  in  the  nature  of  a  creditors'  bill,  is  not  a  bill  merely  for 
the  administration  of  the  assets  of  an  insolvent  corporation. 
The  is  no  fund  formerly  belonging  to  the  corporation  in  court 
for  distribution.  It  is  a  suit  for  the  enforcement  of  a  personal 
liability  of  the  defendant  stockholders  to  pay  the  debts  of  the 
corporation,  in  which  the  creditors  are  the  complainants.  Each 
creditor  becomes  a  party  to  the  suit,  it  is  true,  only  when  he  ap- 
pears to  prove  his  claim.  His  right  to  proceed  depends  npo:p  the 
fact  of  his  being  the  owner  of  a  valid  claim  against  the  corpora- 
tion ;  but  if  he  proves  such  a  claim,  then  he  does  prove  himself 
to  be  a  creditor,  and  as  such  is  entitled  to  come  in  under  the  de- 
cree, and  has  a  right  to  be  considered  as  a  party  complainant  from 
the  beginning  by  relation  to  the  time  of  filing  the  bill.  The  be- 
ginning of  the  suit  as  between  the  creditor  and  the  stockholder 
is  the  date  of  the  filing  of  the  bill,  if  during  its  progress '  and 
pendency  he  proves  his  right  to  be  considered  as  a  cocomplain- 
ant.  It  follows  therefore  that  the  statute  sought  to  be  applied  in 
the  present  case  ceased  to  run  as  against  the  complainants  from  the 
date  when  the  bill  was  filed,  in  October,  18Y6,  under  which  they 
subsequently  established  their  right  to  come  in  as  participan  ts  in  the 
benefits  of  the  decree.  Whether  or  not  the  statute  of  limitations  of 
Illinois  would  in  any  case  operate  to  bar  such  a  suit  as  the  present, 
being  a  bill  in  equity  in  the  Circuit  Court  of  the  United  States, 
founded  upon  an  obligation  arising  under  an  act  of  Congress,  is  a 
question  which  we  are  therefore  not  called  upon  to  consider  and 
decide. 

Another  assignment  of  error  is  peculiar  to  the  appeal  of  the  ad- 
ministrator de  bonis  non  of  William  H.  Adams,  deceased.  William 
H.  Adams  in  his  life-time  was  one  of  the  defendants  in  the  amended 
bill  of  1876,  and  at  the  time  of  the  suspension  of  the  bank  a  stock- 
holder to  the  extent  of  two  hundred  and  forty  shares.  He  died 
June  6,  1882,  during  the  pendency  of  the  suit,  which  stands  re- 
vived as  against  his  administrator  de  bonis  non.  The  adminis- 
trator contended  that  the  personal  liability  of  his  intestate  did 
not  survive  as  against  the  administrator,  and  that  therefore  no 
decree  could  be  rendered  algainst  him  subjecting  the  estate  of 
Adams  in  his  hands  for  administration.     The  judicial  decisions 
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more  directly  relied  upon  by  the  appellant  in  support  of  this  con- 
tention are  those  of  Dane  v.  Dane  Manufg  Co.,  14  Gray,  488  ; 
Bacon  v.  PoTfteroy,  104  Mass.  577 ;  Ripley  v.  Sampson,  10  Pick. 
370 ;  Bangs  v.  Lincoln,  10  Gray,  600 ;  Gray  v.  Coffin,  9  Gush. 
192.  These  cases  however  so  far  as  they  are  in  point,  are  based 
upon  the  particular  language  of  the  statutes  of  Massachusetts, 
materially  differing  from  that  contained  in  the  JSTational  Banking 
Act.  Under  that  act  the  individual  liability  of  the  stockholders 
is  an  essential  element  in  the  contract  by  which  the  stockholders 
became  members  of  the  corporation.  It  is  voluntarily  entered  into 
by  subscribing  for  and  accepting  shares  of  stock.  Its  obligation 
becomes  a  part  of  every  contract,  debt  and  engagement  of  the. 
bank  itself,  as  much  so  as  if  they  were  made  directly  by  the  stock- 
holder instead  of  by  the  corporation.  There  is  nothing  in  the 
statute  to  indicate  that  the  obligation  arising  upon  these  under- 
takings and  promises  should  not  have  the  same  force  and  effect, 
and  be  as  binding  in  all  respects,  as  any  other  contracts  of  the  in- 
dividual stockholder.  We  hold  therefore  that  the  obligatiou  of 
the  stockholder  survives  as  against  his  personal  representatives. 
Flask  V.  Conn,  109  U.  S.  371 ;  Bobart  v.  Johnson,  19  Blatehf  .359; 
8  Fed.  Rep.  493.  In  Massachusetts  it  was  held,  in  Grew  v.  Breed, 
10  Mete.  569 ;  46  Am.  Dec.  687,  that  administrators  of  deceased 
stockholders  were  chargeable  in  equity,  as  for  other  debts  of  their 
intestate,  in  their  representative  capacity. 

The  next  assignment  of  error  to  be  considered  arises  upoa  the  sep- 
arate appeal  of  Charles  Comstock,  who  is  charged  by  the  decree 
with  an  assessment  upon  one  hundred  and  fifty  shares  of  the  capital 
stock  of  the  bank  standing  in  his  name  as  owner  at  the  time  of  its 
suspension.  In  his  answer,  which  is  under  oath  as  called  for, 
Comstock  "  admits  that  at  the  time  of  the  said  suspension  he 
was   the  owner   and  holder   of   certain   shares  of  capital  stock 

thereof ;  that  previous  to ,  about  in  the  year    1872,   he 

was  the  owner  of  one  hundred  and  fifty  shares  of  said  stock ; 
that  on  or  about  the  8th  day  of  February,  1873,  this  defend- 
ant sold,  assigned  and  delivered  fifty  shares  of  the  said  stock 
to  Ira  Holmes,  and  on  or  about  June,  1873,  this  defendant 
sold,  assigned  and  delivered  fifty  other  shares  of  said  stock  to 
Preston  0.  Maynard ;  that  he  endeavored  repeatedly  to  have  said 
Vol.  Ill— 30. 


234  UNITED  STATES 


RicUmond  v.  Irons. 


stock  transferred  on  the  books  of  the  bank,  but  that  said  Maynard 
refused  to  allow  said  stock  to  be  so  transferred,  although  he  had 
before  promised  to  have  the  same  transferred ;  that  at  the  time 
of  the  said  several  sales  of  stock  as  aforesaid  the  said  banking  as- 
sociation was  carrying  on  its  regular  business  of  banking,  and  was 
in  fact  solvent  and  f ally  able  to  pay  its  debts,  and,  as  he  is  in- 
formed and  believes,  not  indebted 'to  any  of  the  present  creditors 
of  said  bank ;  that  afterward,  on  or  about  the  23d  day  of  Septem- 
ber, 1873,  this  defendant  sold,  assigned  and  delivered  to  the  said 
Ira  Holmes  his  other  fifty  shares  of  stock  in  said  bank  with  other 
property,  receiving  in  payment  therefor,  and  for  the  other  prop- 
erty sold  to  said  Holmes  at  the  same  time,  certain  promissory 
notes  of  one  William  Patrick,  payable  to  the  said  Ira  Holmes, 
and  was  secured  with  certain  other  notes  by  mortgage  from  said 
William  Patrick  to  said  Ira  Holmes,  which  said  notes  and  mort- 
gage have  proven  to  be  of  little  value  to  the  defendant,  and  in 
consequence  of  the  incumbrances  and  taxes  upon  said  property 
and  the  expense  of  foreclosing,  and  how  much  of  the  value  of 
said  notes  and  security  should  be  attributable  to  the  consideration 
of  this  sale  of  said  stock,  this  defendant  is  unable  to  state  ;  but 
he  insists  that  at  the  time  of  said  sale  t6  said  Holmes  this  defend- 
ant was  informed  and  believed  said  bank  was  able  to  pay  all  its 
debts  in  full,  and  the  consideration  received  by  him  was  paid  by 
said  Holmes  out  of  his  individual  property,  and  not  from  the 
assets  or  property  of  said  bank." 

The  stock-books  introduced  on  the  part  of  the  complainant 
show  that  fifty  shares  of  this  stock  were  transferred  September  23, 
1873,  fifty  more  on  September  24,  1873,  and  fifty  more  were  can- 
celed on  the  last  date  ;  and  the  testimony  of  Holmes  is  that,  as  to 
the  last  fifty  shares,  they  must  have  been  transferred  at  the  same 
time.  The  transfers  in  each  case  were  to  Ira  Holmes.  It  is  found 
by  the  decree  of  July  23,  1883,  that  the  bank  became  insolvent 
and  suspended  payment  September  23,  1873,  and  went  into  vol- 
untary liquidation  on  September  26,  1873.  The  resolutions  of 
the  shareholders  of  the  bank  instructing  the  directors  to  put  the 
bank  into  voluntary  liquidation,  were  passed  at  a  meeting  held  on 
September  25,  1873.  One  of  the  resolutions  is  as  follows  :  "  That 
this  bank,  in  its  endeavors  to  continue  business  through  the  ex- 


SUPEEMB  COUET,  1887.  235 

Richmond  v.  Irons. 

isting  panic,  has  substantially  exhausted  its  cash  resources  and  is 
unable  to  continue  cash  payments,  and  that  we  regard  it  for  the 
best  interests  of  the  stockholders  and  depositors  alike  that  its 
affairs  be  placed  in  voluntary  liquidation  in  accordance  with  the 
forty-second  section  of  the  National  Currency  Act  in  that  behalf 
provided."  The  directors,  at  a  meeting  held  on  the  same  day,  re- 
solved to  go  into  voluntary  liquidation  and  close  up  the  affairs  of 
the  bank  in  pursuance  of  this  resolution.  The  notice  to  the  pub- 
lic, addressed  to  the  creditors  of  the  bank,  was  issued  and  adver- 
tised the  next  day.  As  to  the  fifty  shares  of  sto'ck  sold  by  Corn- 
stock  to  Holmes  on  September  23,  1873,  we  think  the  conclusion 
cannot  be  resisted  that  the  transaction  was  made  in  contemplation 
of  the  insolvency  of  the  bank,  and,  although  both  parties  may 
have  believed  that  the  bank  would  ultimately  be  able  to  pay  all 
of  its  debts  notwithstanding  this  transaction,  we  think  that,  as 
against  creditors,  it  was  fraudulent  in  law,  and  to  that  extent  Com- 
stock  is  chargeable  as  a  shareholder.  The  sale  of  fifty  shares  in 
February,  1873,  and  of  the  other  fifty  shares  in  June,  1873,  there 
is  no  reason  to  suppose  were  not  made  in  entire  good  faith  and 
without  any  expectation  on  the  part  of  the  parties  of  the  insol- 
vency of  the  bank.  Notwithstanding  that  Comstock  continued 
to  be  upon  the  books  of  the  bank  the  owner  of  these  shares  until 
September  23  and  September  24,  when  they  were  respectively 
transferred. 

By  section  5139  of  the  Revised  Statutes,  those  persons  only 
have  the  rights  and  liabilities  of  stockholders  who  appear  to  be 
such  as  are  registered  on  the  books  of  the  association,  the  stock 
being  transferable  only  in  that  way.  No  person  becomes  a  share- 
holder, subject  to  such  liabilities  and  succeeding  to  such  rights, 
except  by  such  transfer ;  until  such  transfer  the  prior  holder  is 
the  stockholder  for  all  the  purposes  of  the  law.  It  follows  there- 
fore that  Charles  Comstock,  in  respect  to  the  shares  sold  by  him 
in  February  and  June,  1873,  was  the  statutory  owner  on  the  23d 
day  of  September,  1873.  His  liability,  as  such  stockholder,  is  the 
same  as  if  he  had  that  day  sold  and  transferred  the  stock  to  Ira 
Holmes,  but  such  a  sale  and  transfer  could  only  have  been  made 
that  day  by  Comstock,  who  was  himself  a  director,  in  contempla- 
tion and   actual  knowledge  of  the  suspension  of  the  bank.     It 
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would  operate  as  a  fraud  on  the  creditors,  an  effect  which  the  law 
•  will  not  permit.  The  case  is  not  within  the  rule  laid  down  in 
Whitney  v.  Butler,  11 8  U.  S.  655;  ante  177.  Here  there  is  no  proof, 
as  there  was  in  that  case,  of  the  delivery  of  the  certificates  to  the 
,  bank  and  a  power  of  attorney  authorizing  its  transfer,  with  a  re- 
quest to  do  so  made  at  the  time  of  the  transaction.  The  delivery 
was  to  Holmes,  not  as  president,'but  as  vendee.  We  are  there- 
fore constrained  to  hold  that  the  decree  below,  in  charging  Corn- 
stock  with  liability  as  the  owner  of  one  hundred  and  fifty  shares, 
was  not  erroneous. 

The  next  assignment  of  error  is  based  upon  that  part  of  the  de- 
cree which  directs  payment  of  the  claims  reported  by  the  master 
under  the'  denomination  of  Class  D,  amounting  in  the  aggregate 
to  1185,119.34.  They  are  designated  by  the  master  as  claims 
"  arising  before  the  failure  of  the  bank,  upon  which  worthless 
collaterals  were  subsequently  received."  It  is  averred  by  the  ap- 
pellees that  they  are  claims  arising,  for  the  most  part,  if  not  in 
all  instances,  upon  indorsements  and  guaranties  made  in  the  name 
of  the  bank  by  Holmes,  its  president,  after  the  suspension  of  the 
bank,  and  while  it  was  in  liquidation.  It  appears  clearly  from 
the  evidence  that,  in  many  cases,  parties  having  claims  against 
the  bank  accepted  from  Holmes  commercial  paper  held  by  the 
bank  which  it  had  received  in  the  course  of  its  business,  and 
which  constituted  a  part  of  its  assets,  running  some  of  it  several 
months  and  some  of  it  several  years,  bearing  interest,  some  at  the 
rate  of  eight  and  some  at  the  rate  of  ten  per  cent  per  annum, 
indorsed  and  guaranteed  in  the  name  of  the  bank  by  Holmes,  as 
president.  The  books  of  the  bank  show  that  in  these  cases  the 
paper  so  received  was  charged  against  the  account  of  the  party 
receiving  it,  thus  closing  the  account  as  settled.  In  these  cases, 
it  is  testified  by  Holmes  that  the  creditors  gave  their  cheeks  to 
the  bank  for  the  amount  standing  to  their  credit.  In  some  cases, 
the  creditors  or  their  agents  testifying  to  the  transactions,  with- 
out contradicting  Holmes  in  respect  to  what  was  in  fact  done, 
nevertheless  state  that  the  paper  accepted  by  them  was  received, 
not  in  payment,  but  as  security.  It  is  obvious  however  that  in 
most,  if  not  all  instances,  the  witnesses  are  referring  to  the  secur- 
ity which  they  supposed  they  had  received  and  were  entitled  to 
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rely  upon,  by  means  of  the  indorsement  guaranty  of  the  paper 
thus  received,  made  by  ITobnes,  as  president,  in  the  name  of  the 
banlc.  They  certainly  acted  upon  this  belief,  for  in  many  in- 
stances they  proceeded  to  obtain  judgments  against  the  bank,  after 
the  maturity  and  dishonor  of  the  paper  so  received,  upon  these 
indorsements  and  guaranties,  and  in  this  proceeding  proved  their 
claims  in  that  form  by  transcripts  of  such  judgments.  It  is  true 
that,  in  the  final  decree,  the  master  was  directed  to  correct  his 
computation  of  interest  so  as  to  equalize  the  claims  of  the  credit- 
ors by  allowing  interest  at  a  uniform  rate  from  the  time  of  the 
suspension  upon  "the  amounts  as  they  appeared  to  be  due  from 
the  books  of  the  bank ;  but  all  the  claims  in  Class  D,  notwith- 
standing the  settlements  made,  were  included  in  the  amounts 
found  due  and  ordered  to  be  paid.  In  this  respect  we  are  of  the 
opinion  that  the  decree  is  erroneous.  Those  creditors  who  made 
settlements  after  the  bank  was  put  into  liquidation,  and  received 
from  the  president  in  that  settlement  paper  of  the  bank,  or  as  in 
some  cases  the  individual  notes  of  Holmes  himself,  indorsed  or 
guaranteed  in  the  name  of  the  bank,  are  not  to  be  considered  as 
creditors  of  the  bank  entitled  to  subject  the  stockholders  to  indi- 
vidual liability.  The  individual  liability  of  the  stockholders,  as 
imposed  by  and  expressed  in  the  statute,  is,  indeed,  for  all  the 
contracts,  debts  and  engagements  of  such  association,  but  that 
must  be  restricted  in  its  meaning  to  such  contracts,  debts  and  en- 
gagements as  have  been  duly  contracted  in  the  ordinary  course  of 
its  business.  That  business  ceased  when  the  bank  went  into  liqui- 
dation. After  that  there  was  no  authority  on  the  part  of  the  officers 
of  the  bank  to  transact  any  business  in  the  name  of  tlie  bank  so 
as  to  bind  its  shareholders,  except  that  which  is  implied  in  the 
duty  of  liquidation,  unless  such  authority  had  been  expressly  con- 
ferred by  the  shareholders. 

No  such  express  authority  appears  in  this  case ;  and  the  power 
of  the  president  or  other  ofiicer  of  the  bank  to  bind  it  by  transac- 
tions after  it  was  put  into  liquidation  is  that  which  results  by  im- 
pliction  from  the  duty  to  wind  up  and  close  its  affairs.  That 
duty  consists  in  the  collection  and  reduction  to  money  of  the  as- 
sets of  the  bank  and  the  payment  of  creditors  equally  and  ratably 
so  far  as  the  assets  prove  sufficient.     Payments,  of  course,  may 
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be  made  in  the  bills  receivable  and  other  assets  of,  the  bank  in 
specie,  and  the  title  to  such  paper  may  be  transferred  by  the  pres- 
ident or  cashier  by  an  indorsement  suitable  to  the  purpose  in  the 
name  of  the  bank  ;  but  such  indorsement  and  use  of  the  name  of 
the  bank  is  in  liquidation  and  merely  for  the  purpose  of  transfer- 
ring title.  It  can  have  no  other  effect  as  against  the  shareholders 
by  creating  a  new  obligation.  It"does  not  constitute  a  Hability, 
contract  or  engagement  of  the  bank  for  which  they  can  be  held  to 
be  individually  responsible.  Every  creditor  of  the  bank,  receiv- 
ing its  assets  under  such  circumstances,  knows  the  fact  of  liquida- 
tion, and  is  chargeable  with  knowledge  of  its  consequences.  He 
takes  the  assets  received  at  his  own  peril.  He  is  dealing  with  of- 
ficers of  the  bank  only  for  the  purpose  of  winding  up  its  affairs. 
If  he  accepts  something  in  lieu  of  an  existing  obligation  looking 
to  future  payment,  it  must  be  from  other  parties.  It  is  not  within 
the  power  of  the  officers  of  the  bank,  without  express  authority, 
by  such  means  to  prolong  indefinitely  an  obligation  on  the  part 
of  the  shareholders,  which  is  imposed  by  the  statute'  only  as  a 
means  of  securing  the  payment  of  debts  by  an  insolvent  ,bank, 
when  it  is  no  longer  able  to  continue  business,  and  for  the  pur- 
pose of  effectually  winding  up  its  affairs.  This  is  the  very  mean- 
ing of  the  word  "liquidation."  Mr.  Justice  Stoet,  said  in  Fledk- 
ner  v.  Bank  of  TJ.  S.,  8  Wheat.  362 :  "  Its  oi'dinary  sense,  as 
given  by  lexicographers,  is  to  clear  away,  to  lessen  debt,  and,  in 
common  parlance,  especially  among  merchants,  to  liquidate  the 
balance  is  to  pay  it."  In  White  v.  Knox,  111  TJ.  S.  787;  ante  128, 
it  was  said:  "  The  business  of  the  bank  mast  stop  when  insol- 
vency is  declared."  \vi  National  Bank  v.  Insurance  (7o.,  104 
U.  S.  54;  ante  20,  the  liquidation  of  such  an  association  was  said  to 
be  hke  that  which  follows  the  dissolution  of  a  copartnership. 

In  this  view,  it  is  contended,  on  behalf  of  the  creditors  inter- 
ested, that,  as  they  relied  upon  the  continuing  liability  of  the 
bank  and  of  its  shareholders,  by  virtue  of  these  indorsements  and 
guaranties,  if  they  are  deprived  of  the  benefit  of  the  latter,  the 
settlements  themselves  should  be  set  aside,  and  they,  the  credit- 
ors, restored  to  the  situation  in  which  they  were  at  the  time  of 
the  suspension  of  the  bank.  But  this  is  clearly  inadmissible; 
such  a  restoration  cannot  in  fact  be  made.     The  circumstances  of 
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the  situation  have  greatly  changed  by  the  lapse  of  time.  The 
'creditors  who  entered  into  these  settlements  have  no  ground  of 
complaint  against  the  bank,  as  a  corporation,  or  as  against  its 
stockholders.  They  were  not  misled  to  their  hurt  by  any  fraudu- 
lent misrepresentations  or  concealments  of  any  matters  of  fact. 
Whatever  mistake  was  made  was  their  own,  and  it  was  a  mistake 
consisting  merely  in  a  misapprehension  of  their  legal  rights.  They 
were  bound  to  know,  as  well  as  Holmes,  the  limits  of  his  author- 
ity, and  ought  to  have  acted  on  the  presumption  that  he  had  no 
right  to  bind  the  bank  or  its  shareholders  in  futuro  by  any  new 
engagement.  If  they  chose,  in  their  eagerness  to  obtain  a  settle- 
ment in  advance  of  other  creditors  equally  entitled,  to  accept  a 
part  of  the  assets  of  the  bank  or  the  personal  obligation  of  its 
president  in  settlement  of  their  claims,  they  must  abide  by  the 
election  which  was  then  made,  and  which  cannot  now  be  set 
aside.  They  made  their  settlements  in  view  of  their  own  estimate 
of  the  present  advantage.  They  cannot  now  undo  them  to  the 
disadvantage  of  other  creditors,  over  whom  they  sought  to  obtain 
preferences,  nor  to  the  prejudice  of  the  stockholders,  who  have  a 
right  to  be  exonerated  from  the  payment  of'  all  contracts,  debts 
and  engagements  of  the  bank  contracted  since  the  date  of  its  sus- 
pension. 

In  respect  to  these  claims  in  Class  D,  Ira  D.  Holmes,  the  pres- 
ident, testified  as  follows :  "  Q.  In  each  case  where  you  set- 
tled with  the  creditor  of  the  bank,  and  turned  him  out  bills  re- 
ceivable of  the  bank,  how  was  that  settlement  —  was  it  a  pay- 
ment, or  what  was  the  transaction  ?  A.  It  was  a  full  payment 
of  the  demand.  He  gave  me  his  cheek  on  the  bank  for  the 
amount,  the  same  as  if  we  were  doing  a  regular  business,  and  the 
parties  should  come  in  and  buy  so  much  bills  receivable  and  give 
me  a  check  on  another  bank.  Q.  Was  there  any  case  in  which 
there  was  any  other  understanding  than  that  he  took  these  bills  re- 
ceivable in  payment  of  his  demand  against  the  bank  ?  A.  If  ot 
any."  On  his  cross  examination  he  is  asked  :  "  Q.  If  the  cred- 
itors agree  to  take  paper  in  full  payment,  why  would  the  bank 
guaranty  it  ?  A.  I  didn't  say  they  agreed  to  take  it  in  full ;  a 
great  many  people  took  the  paper  without  guaranty,  and  others 
would  not  take  it  unless  they  had  a  guaranty  ;  only  when  it  got 
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down  to  the  last  settlement,  and  they  would  not  take  it  unless  the 
bank  would  guaranty  it." 

The  force  of  this  testimony  is,  we  think,  that  the  party  accepted 
the  paper,  with  or  without  the  guaranty,  in  settlement  of  the  claim  as 
it  stood  on  the  books  of  the  bank  on  the  day  of  the  suspension.  Those 
who  insisted  upon  the  guaranty  or  indorsement  by  the  bank  un- 
doubtedly relied  upon  it  as  an  obligation  which  they  might  there- 
after enforce  ;  but  their  reliance  was  upon  that  contract,  and  not 
upon  the  original  claim.  It  does  not  detract  from  the  binding 
nature  of  the  settlement  that  this  guaranty  was  given  and  received 
and  relied  upon.  The  only  mistake  now  asserted  as  a  ground  for 
going  behind  the  settlement  is  that  the  guaranty  or  indorsement 
is  not  effective  as  an  obligation  of  the  bank  for  which  the  stock- 
holders are  individually  responsible.  But  this  is  not  a  mistake  as 
to  what  the  parties  intended  to  do.  It  is  only  a  mistake  as  to  the 
effect  of  what  they  did.  As  the  bank  was  in  liquidation,  and  the 
officers  were  not  authorized  to  enter  into  new  contracts,  the  pre- 
sumption is,  in  everj'  case  where  the  creditor  accepted  paper  in 
settlement  of  his  claim,  that  it  was  received  in  payment  and 
operated  as  a  satisfaction.  If  there  was  any  other  agreement  by 
which  that  paper  was  received  merely  as  collateral  to  the  original 
debt,  and  received  as  security,  and  not  in  payment,  it  must  be 
affirmatively  shown. 

We  have  carefully  examined  all  the  evidence  contained  in  the 
record  in  respect  to  each  of  the  claims  embraced  in  Class  D  of  the 
master's  report.  We  are  not  able  to  find  as  to  any  one  claim  that 
it  is  an  exception  from  the  general  rule  as  to  settlements  estab- 
lished by  the  testimony  of  Holmes.  In  several  instances,  it  is 
true  that  the  witnesses  with  whom  the  settlements  were  made 
alleged  that  the  notes  with  the  indorsements  or  guaranties,  were 
not  taken  in  payment  and  satisfaction,  but  as  additional  security 
for  their  claims;  and  that  the  transactions  were  made  upon 
the  faith  that  the  remedy  against  the  bank  and  against  its  stock- 
holders was  not  thereby  impaired.  But  it  is  quite  evident,  we 
think,  that  in  each  of  these  cases  the  reliance  was  not  upon  the 
liability  arising  upon  the  claim  as  it  stood  prior  to  the  settlement, 
but  upon  the  indorsement  or  guaranty  of  the  bank,  and  the  belief 
that  the  liability  of  the  stockholders  remained  unaffected  by  the 
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transaction.  The  facts  in  each  case  are  that  the  claim  as  it  stood 
upon  the  books  of  the  bank,  was  settled  between  the  parties  by 
the  creditor  accepting  bills  receivable  out  of  the  assets  of  the 
bank,  or  the  individual  note  of  its  president  indorsed  or  e;uaranteed 
in  the  name  of  the  bank ;  supposing  that,  in  the  event  of  default 
in  payment  by  the  other  parties  to  the  paper,  the  obligation  of 
the  bank  itself  was  preserved  by  the  indorsement  or  guaranty,  and 
that  for  that  contract  the  stockholders  continued  to  be  liable. 
Upon  this  view,  of  the  facts,  the  stockholders  are  by  law 
exonerated  from  the  obligation  to  contribute  to  the  payment 
of  any  claims  of  this  class.  All  those  enumerated  in  Class  D  in 
the  master's  report  therefore  should  have  been  excluded  from 
the  benefits  of  the  decree. 

Three  other  questions  raised  upon  the  record  remain  to  be  dis- 
posed of.  The  first  is  whether  interest  upon  the  debts  of  the 
bank  should  be  allowed  as  against  the  stockholders  from  the  date 
of  the  suspension.  As  the  liability  of  the  shareholders  is  for  the 
contracts,  debts  and  engagements  of  the  bank,  we  see  no  reason 
to  deny  to  the  creditor,  as  against  the  shareholder,  the  same  right 
to  recover  interest  whicli,  according  to  the  nature  of  the  contract 
or  debt,  would  exist  as  against  the  bank  itself ;  of  course,  not  in 
excess  of  the  maximum  liability  as  fixed  by  the  statute.  In  the 
case  of  book  accounts  in  favor  of  depositors,  which  was  the  nature 
of  the  claims  in  this  case,  interest  would  begin  to  accrue  as  against 
the  bank  from  the  date  of  its  suspension.  The  act  of  going  into 
liquidation  dispenses  with  the  necessity  of  any  demand  on  the 
part  of  the  creditors  ;  and  it  follows  that  interest  should  be  com- 
puted upon  the  amounts  then  due  as  against  the  shareholders  to 
the  time  of  payment. 

The  next  question  arises  upon  the  objection  of  the  appellants 
to  the  allowance  made  by  the  decree  of  twenty  per  cent  of  the 
amount  of  the  debts  of  the  bank  due  at  the  date  of  the  suspension, 
in  addition  thereto,  to  cover  the  expenses  of  the  receivership.  This 
sum,  we  think,  ought  not  to  have  been  allowed.  The  ordinary 
costs  of  the  cause  are,  of  course,  taxable  against  the  defendants  as 
in  other  cases ;  but  we  see  no  reason  why  the  stockholders  should 
be  required  to  contribute,  as  a  debt  due  from  the  bank  or  them- 
selves, to  a  fund  for  the  payment  of  the  expenses  of  the  receiver- 
VoL.  Ill— 31. 
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ship.  The  receiver  in  this  case  was  appointed  under  the  original 
bill,  before  any  claim  was  setup  on  behalf  of  the  complainant  and 
the  other  creditors  against  the  stockholders  upon  their  individual 
liability.  The  purpose  for  wliich  the  receiver  was  appointed  was 
to  collect  the  proper  assets  of  the  bank,  and  reduce  them  to  money, 
so  that  they  might  be  applied  to  the  payment  of  its  creditors. 
This  office  he  performed,  and  the  fifhd  so  realized  may  be  and  was 
properly  charged  with  the  expenses  of  its  collection  ;  but  the  re- 
ceiver was  not  necessary  to  the  enforcement  of  the  liability  of  the 
stockholders  in  this  suit.  That  liability  was  in  progress  of  enforce- 
ment by  the  creditors  themselves.  Nothing  was  necessary  to  that 
end  except  the  ordinary  procedure  by  means  of  a  master  to  ascer- 
tain what  amoiint  of  debts  was  due,  to  what  creditors,  with  the 
names  of  the  stockholders  who  were  such  on  the  books  of  the  bank 
at  the  date  of  its  suspension,  and  the  number  of  shares  held  by  each. 
The  case  differs  in  this  respect  from  that  of  an  involuntary  liquida- 
tion under  the  supervision  of  the  Comptroller  of  the  Currency. 
The  receiver  appointed  by  him  is  the  only  person  authorized  to 
enforce  the  liability  of  the  stockholders,  as  well  as  to  collect  and 
distribute  the  assets  of  the  bank.  Everything  to  be  done  must 
be  done  by  and  through  him,  and  in  his  name.  He  is  the  only 
person  charged  with  all  the  active  duties  and  responsibilities  of 
the  liquidation  of  the  bank,  including  the  enforcement  of  the 
individual  liability  of  the  stockholders.  The  fund  realized  for 
distribution  must,  of  course,  incl  ude  the  costs  and  expenses  neces- 
sarily incurred  by  him  iu  the  performance  of  these  statutory  duties. 
The  equivalent  for  them,  in  the  case  of  creditors  who,  upon  the 
voluntary  liquidation  of  the  bank,  seek  to  enforce  the  individual 
liability  of  the  stockholders,  is  the  ordinary  costs  of  the  court  tax- 
able in  the  cause.  No  receiver  is  necessary  in  ordinary  cases,  and 
there  is  nothing  in  the  circumstances  of  this  case  to  make  it  an 
exception.  Whatever  cost  and  expenses  should  be  paid  on  account 
of  the  receivership  in  this  ease,  beyond  any  allowance  made  here- 
tofore and  paid,  if  any,  should  come  out  of  the  creditors  at  whose 
instance  the  receiver  was  appointed,  and  not  out  of  the  stock- 
holders. 

It  is  also  objected  to   the  decree  that  it  included,  among  the 
claims  directed  to  be  paid  out  of  the  assessment  upon  the  share- 
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holders,  an  amount,  alleged  to  be  about  $5,000,  in  behalf  of  per- 
sons assumed  to  be  creditors,  but  who  did  not  appear  in  the  cause 
or  before  the  master  to  file  and  prove  their  claims.  This  was 
erroneous,  l^o  person  is  entitled  to  recover  as  a  creditor  who  does 
not  come  forward  to  present  his  claim.  The  only  proof  in  refer- 
ence to  such  claims  in  the  present  case  consisted  in  affidavits  made 
by  Henry  B.  Mason,  one  of  the  attorneys  of  the  receiver,  that  he 
had  "  made  a  personal  investigation  of  all  the  claims  against  the 
Manufacturers'  il^ational  Bank,  and,  from  the  evidence  introduced 
in  the  cause,  and  from  outside  knowledge  confirmatory  thereof, 
states  that  the  Manufacturers'  National  Bank  of  Chicago  is 
justly  indebted  to  the  sev-eral  persons  mentioned  in  the  schedule 
hereunto  annexed,  and  made  part  of  this  atfidavit,  in  the  princi- 
pal sums  set  opposite  their  several  names,  with  interest  thereon 
from  March  12,  1875,  at  the  rate  of  six  per  cent  per  annum  in 
each  ease,"  etc.  'No  one  appeared  as  claimant,  and  no  authority 
is  shown  to  any  one  to  act  for  him  or  in  his  own  name.  These 
claims  should  have  been  disallowed. 

The  decree  of  the  Circuit  Court  is  accordingly  reversed,  and 
the  cause  is  remanded,  with  directions  to  proceed  therein  as  jus- 
tice and  equity  may  require,  in  conformity  with  this  opinion  ;  and 
it  is  so  ordered. 


Mekcautile  Nat.  Bank  of  New  Yoek  v.  Matoe,  etc.,  of  New 

Yoke.* 

(121  U.  S.  138.) 

Taxatien  —  ' '  moneyed  capital "  — trust  companies  —  savings  hanks  —  munici- 
pal bonds  —  stocks  of  foreign  corporations. 

The  New  York  act  of  July  1,  1883,  g  313,  declaring  that  the  stockholders  in 
banks  organized  under  the  authority  of  the  State,  or  of  the  United  States, 
shall  be  assessed  for  the  value  of  their  shares  of  stock,  is  not  inconsistent 
with  U.  S.  R.  S.,  §  5319,  forbidding  the  taxes  assessed  on  the  stockholders 
to  be  at  a  greater  rate  than  those  assessed  on  other  moneyed  capital  in 
the  hands  of  individual  citizens  of  the  State,  although  the  assessment-rolls 
showed  that  the  securities  of  life  insurance  companies,  the  stock  of  corpora- 

*  Affirming  28  Fed.  Rep.  776. 
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tions  incorporated  under  the  laws  of  New  York,  the  deposits  of  savings  banks,, 
the  stock  of  trust  companies,  the  stock  of  companies  created  outside  of  the; 
State  and  owned  in  the  State,  virtually  escaped  taxation. 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
Southera  District  of  New  York. 

F.  W.  Whitridge,  Chas.  W.  Wells  and  Willard  Brown,  for 
appellant. 

James  C.  Carter,  for  appellees. 

Matthews,  J.  The  bill  in  this  case  was  filed  by  the  appellant, 
an  association  organized  as  a  National  b^nk,  in  the  city  of  New 
York,  thp  object  and  prayer  of  which'  we,re  to  restrain  the  collec- 
tion of  taxes  assessed  upon  its  stockhoMers  in  respect  to  their 
shares  therein,  on  the  ground  that  the  ta^es  assessed  and  sought 
to  be  collected  by  the  defendants  were  illegal  and  void,  under  sec- 
tion 5219  of  the  Eevised  Statutes  of  the  United  States,  as  being^ 
at  a  greater  rate  than  those  assessed  under  the  laws  of  New  York 
upon  other  moneyed  capital  in  the  hand's  of  the  individual  citi- 
zens of  that  State.  The  assessment  in  question  was  made  for  the 
year  1885,  by  the. proper  ofiicer,  acting  in  pui-suance  of  section 
312  of  an  act  of  the  Legislature  of  the  State  of  New  York  passed 
July  1,  1882,  entitled  "An  act  to  revise  the  statutes  of  this  State 
relating  to  banks,  banking  and  trust  companies,"  which  reads  as 
follows : 

"  Sec.  312.  The  stockholders  in  every  bank  or  banking  association  organized 
under  the  authority  of  this  State,  or  of  the  United  States,  shall  be  assessed 
9,nd  taxed  on  the  value  of  their  shares  of  stock  therein.  Said  shares  shall  be 
included  in  the  valuation  of  the  personal  property  of  such  stockholders  in  the 
assessment  of  taxes  at  the  place,  city,  town  or  ward  where  such  bank  or  bank- 
ing association  is  located,  and  not  elsewhere,  whether  the  said  stockholders 
reside  In  said  place,  city,  town  or  ward  or  not.  But  in  the  assessment  of  said 
shares,  each  stockholder  shall  be  allowed  all  the  deductions  and  exceptions  al- 
lowed by  law  in  assessing  the  value  of  other  taxable  personal  property  owned 
by  individual  citizens  of  this  State,  and  the  assessment  and  taxation  shall  not 
be  at  a  greater  rate  than  is  made  or  assessed  upon  other  moneyed  capital  in 
the  hands  of  individual  citizens  of  this  State.  In  making  such  assessment 
there  shall  also  be  deducted  from  the  value  of  such  shares  such  sum  as  is  in 
the  same  proportion  to  such  value  as  is  the  assessed  value  of  the  real  estate  of 
the  bank  or  banking  association,  and  in  which  any  portion  of  their  capital  is 
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invested,  in  which  said  shares  are  held,  to  the  whole  amount  of  the  capital 
stock  of  said  bank  or  banking  association.  Nothing  herein  contained  shall  be 
held  or  construed  to  exempt  the  real  estate  of  banks  or  banking  associations 
from  either  State,  county  or  municipal  taxes,  but  the  same  shall  be  subject  to 
State,  county,  municipal  and  other  taxation  to  the  same  extent  and  rate,  and 
in  the  same  manner,  according  lio  its  value,  as  other  real  estate  is  taxed.  The 
local  authorities  charged  by  law,  with  the  assessment  of  the  said  shares  shall, 
within  ten  days  after  they  have  completed  such  assessment,  give  written  no- 
tice to  each  bank  or  banking  association  of  such  asse.ssment  of  the  shares  of 
its  respective  shareholders,  and  no  personal  or  other  notice  to  such  share- 
holders of  such  assessment  shall  be  necessary  for  the  purpose  of  this  act." 

The  hearing  in  the  Circuit  Court  was  had  upon  an  agreed  state- 
ment of  facts,  as  follows  : 

"  It  is  hereby  stipulated  and  agreed,  by  and  between  the  par- 
ties to  the  above-entitled  suit,  that  for  the  purpose  of  the  trial  of 
this  cause,  the  facts  hereinafter  stated  are  true,  and  that  the  cause 
be  submitted  for  trial  and  decree  upon  such  statement  alone, 
together  with  the  pleadings  : 

"  (1)  That  the  complainant,  on  the  second  Monday  of  January, 
A.  D.  1885,  and  for  several  months  prior  thereto,  had  a  capital 
stock  of  the  par  value  of  $1,000,000,  and  a  surplus  fund  of 
$200,000 ;  that  nearly  the  whole  of  said  capital  and  surplus  fund 
was,  during  that  period,  invested  in  bonds  of  the  United  States  of 
the  par  value  of  $949,000,  and  of  a  market  value  and  cost  largely 
exceeding  that  sum  ;  that  its  shares  of  stock  were  each  of  the  par 
value  of  $100,  and  of  the  number  of  ten  thousand,  and  were  then 
held  by  one  hundred  and  forty-two  persons  and  corporations,  fifty 
■of  whom,  owning  one  thousand  eight  hundred  and  seventy-seven 
shares,  were  residents  of  States  other  than  the  State  of  New 
York,  and  the  remainder  residents  of  the  State  of  New  York. 

"(2)  That  on  the  second  Monday  of  January,  188.5,  the  proper 
tax  officer  of  the  city  of  New  York,  acting  under  chapter  409  of 
the  Laws  of  1882  of  the  State  of  New  York,  did  value  and  assess 
for  taxation  the  shares  of -stock  of  said  bank  against  the  individ- 
ual shareholders  thereof,  at  the  rate  of  $89  per  share,  after  de- 
ducting the  proportion  of  the  assessed  value  of  the  real  estate  of 
said  bank  applicable  to  each  share  of  stock  as  by  law  required, 
making  the  total  gross  valuation  of  said  shares  in  the  hands  of  the 
shareholders  the  sum  of  $890,000,  from  which  sum  the  debts  of 
sundry  indebted  stockholders,  amounting  to  $89,128,  were  de- 
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ducted,  as  bj  law  allowed,  leaving  the  total  valuation  of  said 
shares  against  said  stockholders,  upon  which  taxes  were  there- 
after assessed,  the  sum  of  $800,872. 

"  (3)  That  on  the  second  Monday  of  January,  1885,  the  aggre- 
gate actual  value  of  the  shares  of  stock  of  the  incorporated  mon- 
eyed and  stock  corporations  incorporated  by  the  laws  of  the  State 
of  New  York,  deriving  an  income  or  profit  from  their  capital  or 
otherwise  (not  including  life  insurance  companies,  trust  com- 
panies, banks  or  banking  associations,  organized  under  the  au- 
thority of  this  State  or  of  the  United  States),  amounted  to  the 
sum  of  $755,018,892  ;  that  Exhibit  A,  hereto  appended  and  made 
a  part  of  this  agreement,  contains  a  list  of  the  corporations  whose 
shares  of  capital  stock  are  embraced  in  said  sum  of  $755,018,892, 
and  also  shows  the  total  par  value  of  the  shares  of  capital  stock  of 
each  of  said  corporations. 

"  (4)  That  at  the  period  aforesaid  the  aggregate  actual  value  of 
the  shares  of  stock  of  the  life  insurance  companies  incorporated 
under  the  laws  of  this  State  amounted  to  the  sum  of  $3,540,000, 
and  at  the  same  period  the  aggregate  value  of  the  personal  prop- 
erty of  said  companies,  consisting  of  mortgages,  loans  with  col- 
lateral security,  State,  county  and  municipal  bonds,  and  railroad 
bonds  and  shares  of  stock  of  coi"porations  (but  not  including  the 
bonds  of  the  United  States,  nor  the  shares  of  corporations  created 
by  the  State  of  New  York),  amounted  to  $195,257,305  —  all  of 
which  is  shown  in  detail  in  the  schedule  hereunto  annexed,, 
marked  '  Exhibit  B.' 

"  (5)  That  at  the  said  period  the  aggregate  actual  value  of  the 
shares  of  the  capital  stock  of  the  trust  companies  existing  in  the 
State  of  New  York,  and  organized  under  its  laws,  amounted  i,o 
$32,018,900,  as  is  shown  in  detail  in  the  schedule  hereunto  an- 
nexed, marked  'Exhibit  C,'  of  which  sum  the  amount  of 
$30,215,900  was  of  trust  companies  located  in  the  city  of  New 
York. 

"  (6)  That  at  the  same  period  the  aggregate  actual  value  of  the 
deposits  due  by  the  savings  banks  of  this  State  to  depositors  was. 
$437,107,501  (not  including  the  surplus  accumulated  by  the  said 
corporations,  amounting  to  $68,669,001). 

"  (7)  That  the  aggregate  actual  value  of  the  bonds  and  stocks 
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issued  by  the  city  of  New  York,  subject  to  tbe  provisions  of 
chapter  552  of  the  Laws  of  1880,  at  the  said  period,  amounted  to 
$13,467,000. 

"  (8)  That  the  aggregate  actual  value  at  the  same  period  of  the 
shares  of  stock  of  corporations  created  by  States  other  than  the 
State  of  New  York,  owned  by  the  citizens  of  the  State  of  New 
York,  amounted  to  at  least  the  sum  of  $250,000,000. 

"  (9)  The  assessed  valuation  of  all  personal  property,  after 
making  the  deductions  allowed  by  law,  in  the  city  of  New  York, 
(at  the  said  period),  as  shown  by  the  annual  record  of  the  assessed 
valuation  of  real  and  personal  estate  of  the  said  city  for  the  year 
1885,  was  $202,673,806.  This  sum  included  the  capital  of  cor- 
porations (after  making  deductions  for  investments  thereof  in 
real  estate,  shares  of  New  York  corporations,  taxable  upon  their 
capital  stock  under  the  laws  of  this  State,  and  non-taxable  securi- 
ties), as  follows : 

Insurance  companies $2, 146,  379 

Trust  companies 156,  506 

Miscellaneous  companies , 29,  234,  409 

Railroad  companies 12,  339,  871 

"  It  also  included : 

Shares  of  National  banks 45,  046,  074 

Shares  of  State  banks 15,  700,  220 

"  The  sum  so  deducted  for  the  value  of  the  real 

'.  estate  belonging  to  said  trust  companies  lo- 
cated in  the  city  of  New  York  did  not  exceed       2,  336,  572  31 
The  assessed  value  of  the  real  estate  in  said  city 

for  said  period  is 1, 168,  443, 137 

And  in  the  said  State,  including  the  city  of  New 

York,  is 2,  761,  973,  845 

The  latter  sum  including  the  sum  of  about ....  340,  000,  000 
— Being  the  assessed  value  of  the  real  estate  located  in  said  State 
belonging  to  corporations. 

"  The  '  aggregate  amount  of  tne  taxable  personal  estate '  within 
the  State  of  New  York,  exclusive  of  said  city,  after  deducting 
debts  due  by  the  owners  thereof  for  the  year  ending  December 
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31,  1884,  as  assessed  by  the  assessors  and  returned  to  the  State 
Comptroller,  is  $151,632,369.  This  sum  included  the  capital  of 
corporations,  after  making  the  deductions  for  investments  thereof 
in  real  estate,  shares  of  New  York  corporations  taxable  upon  their 
capital  stock  under  the  laws  of  this  State,  and  non-taxable  securi- 
ties, of  the  amount  of  $34,466,612. 

The  aggregate  capital  stock,  taken  at  par,  of  the 
National  banks  outside  of  the  city  of  New  York, 
but  within  the  State  of  New  York,  on  December 
20,  1884,  as  shown  by  the  report  of  the  Comp- 
troller of  the  Currency  of  the  United  States,  was  $36,  804, 160 

And  that  of  State  banks,  outside  of  the  said  city, 
but  within  said  State,  as  shown  by  the  report  of 
the  Bank  Superintendent  of  New  York,  is 8, 128,  000 

Total  (outside  of  New  York  city) $44,  932, 160 

The  total  par  value  of  the  shares  of  National  banks 
in  said  State,  including  the  city^of  New  York,  for 

the  period  aforesaid,  is ...  i 83,  054, 160 

And  of  the  State  banks 32,  816,  700 

"(10)  That  it  is  the  intention  of  the  defendants,  unless  re- 
strained by  injunction,  to  collect  the  said  tax  levied  by  them 
against  the  shareholders  of  the  said  complainant  upon  said  shares 
by  the  use  of  all  needful  legal  process. 

"  (11)  That  any  statutes  of  the  United  States,  or  of  the  State 
of  New  York,  ihay  be  cited  and  relied  upon  before  the  said  court 
as  if  herein  fully  set  forth." 

From  a  decree  dismissing  the  bill  the  present  appeal  is  prose- 
cuted. 

Section  6219  of  the  Revised  Statutes  of  the  United  States  is  as 
follows : 

"  Notbiug  herein  shall  prevent  all  the  shares  in  any  association  from  being 
included  in  the  valuation  of  the  personal  property  of  the  owner  or  holder  of 
such  shares  in  assessing  taxes  imposed  by  authority  of  the  State  within  which 
the  association  is  located;  but  the  Legislature  of  each  State  may  determine 
and  direct  the  manner  and  place  of  taxing  all  the  shares  of  National  bank- 
ing associations  located  within  the  State,  subject  only  to  the  two  restrictions  : 
that  the  taxation  shall  not  be  at  a  greater   rate   than  is  assessed  upon  other 
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moneyed  capital  in  the  hands  of  individual  citizens  of  such  State,  and  that 
the  shares  of  any  National  banking  association  owned  by  non-residents  of  any 
State  shall  be  taxed  in  the  city  or  town  where  the  bank  is  located,  and  not 
elsewhere.  Nothing  herein  shall  be  construed  to  exempt  the  real  property 
of  associations  from  either  State,  county  or  municipal  taxes  to  the  same  ex- 
tent, according  to  its  value,  as  other  real  property  is  taxed." 

In  the  present  case  no  question  is  raised  b}'  the  appellant  as  to  the 
validity  of  section  312,  chapter  409,  of  the  Laws  of  New  York  of 
1882,  considered  by  itself,  nor  in  reference  to  the  rule  of  valuation 
or  assessment  which  it  prescribes.  ISTo  exception  is  taken  to  the 
form  of  the  assessment,  nor  is  the  case  based  in  any  degree  upon 
the  dereliction  of  the  assessing  officers  in  the  discharge  of  their  du- 
ties, there  being  no  allegation  and  no  proof  that  they  have  not 
performed  their  whole  duty  under  the  statutes  of  the  State. 

The  proposition  which  the  appellant  seeks  to  establish  is  that 
the  State  of  New  York,  in  seeldng  to  tax  National  bank  shares, 
has  not  complied  with  the  condition  contained  in  section  5219  of 
the  Revised  Statutes,  that  sucli  taxation  shall  not  be  at  a  greater 
rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands  of 
individual  citizens  of  such  State,  "  in  that  it  has  by  its  legislation 
expressly  exempted  from  all  taxes  in  the  hands  of  the  individual 
citizens  numerous  species  of  moneyed  capital,  aggregating  in  ac- 
tual value  the  sum  of  $1,686,000,000,  while  it  has  by  its  laws 
subjected  National  bank  shares  in  the  hands  of  individual  holders 
thereof  (aggregating  a  par  value  of  $83,000,000),  and  State 
bank  shares  (having  a  like  value  of  $22,815,700),  to  taxation 
upon  their  full  actual  value,  less  only  a  proportionate  amount  of 
the  real  estate  owned  by  the  bank."  This  exemption,  it  is 
claimed,  is  of  a  "  very  material  part  relatively "  of  the  whole, 
and  renders  the  taxation  of  National  bank  shares  void. 

The  exemptions  thus  referred  to  are  classified  as. follows  :  (1) 
The  shares  of  stock  in  the  hands  of  individual  shareholders  of 
all  incorporated  "  moneyed  or  stock  corporations,  deriving  an  in- 
come or  profit  from  their  capital  or  otherwise  incorporated  by  the 
laws  of  New  York,  not  including  trust  companies  and  life  insur- 
ance companies,  and  State  or  National  banks."  The  value  of 
such  shares,  it  is  admitted,  amounts  to  $755,018,892.  (2)  Trust 
companies  and  life  insurance  companies.  The  actual  value  of 
Vol.  Ill— 33. 
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the  shares  of  stock  in  trust  companies  amounts  to  $32,018,900, 
and  the  actual  value  of  the  shares  in  life  insurance  companies 
amounts  to  $3,54:0,000,  which  life  insurance  companies,  it  is  ad- 
mitted, are  the  owners  of  personal  property,  consisting  of  mort- 
gages, loans,  stocks  and  bonds  to  the  value  of  $195,257,305.  (3) 
Savings  banks,  and  the  deposits  therein.  The  deposits  amount  to 
$437,107,501,  and  an  accumulated  surplus  to  $68,669,001.  (4) 
Certain  municipal  bonds  issued  by  the  city  of  New  York,  under 
an  act  passed  in  1880,  of  the  value  of  $13,467,000.  (5)  Shares 
of  stocks  in  corporations  created  by  States  other  than  New  York, 
in  the  hands  of  individual  holders,  residents  of  said  State^ 
amounting  to  $250,000,000. 

It  is  argued  by  the  appellant  that  these  exemptions  bring  the 
case  within  the  decision  of  Boyer  v.  Boyer,  113  TJ.  S.  689;  ante  151. 
In  that  case,  referring  to  the  legislation  of  Pennsylvania,  it  was  said : 
"The  burden  of  county  taxation  imposed  by  the  latter  act  has 
at  all  events  been  removed  from  all  bonds  or  certificates  of  Joan 
issued  by  any  railroad  company  incorporated  by  the  State ;  from 
shares  of  stock  in  the  hands  of  stockholders  of  any  institution 
or  company  of  the  State  which,  in  its  corporate  capacity,  is  liable 
to  pay  a  tax  into  the  State  treasury  under  the  act  of  1859 ;  from 
mortgages,  judgments  and  recognizances  of  every  kind ;  from 
moneys  due  or  owing  upon  articles  of  agreement  for  the  sale  of 
real  estate ;  from  all  loans,  however  made,  by  corporations  which 
are  taxable  for  State  purposes,  when  such  corporations  pay  into 
the  State  treasury  the  required  tax  on  such  indebtedness." 

This  enumeration  of  exempted  property,  the  amounts  of  which 
were  stated  in  the  bill  and  admitted  by  the  demurrer,  was  held  to 
include  such  a  material  portion  relatively  of  the  moneyed  capital 
in  the  hands  of  individual  citizens  as  to  make  the  tax  iipon  the 
shares  of  National  banks  an  unfair  discrimination  against  that 
class  of  property,  but  no  attempt  was  made  in  the  opinion  of  the 
court  to  define  the  meaning  of  the  M'ords  "  moneyed  capital  in 
the  hands  of  individual  citizens,"  as  used  in  the  statute,  or  to 
enumerate  all  the  various  kinds  of  property  or  investments  that 
came  within  its  description,  or  to  show  that  shares  of  stock  in  the 
hands  of  stockholders  of  every  institution,  company  or  corpora^ 
tion  of  a  State,  having  a  capital  employed  for  the  purpose  of 
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earning  dividends  or  profits  for  its  stockholders,  were  taxable  as 
moneyed  capital  in  tlie  hands  of  individual  citizens.' 

It  is  accordingly  contended,  on  behalf  of  the  appellees  in  the 
present  case,  (1)  that  the  shares  of  stock  in  the  various  companies 
incorporated  by  the  laws  of  New  York  as  moneyed  or  stock  cor- 
porations, deriving  an  income  or  profit  from  their  capital  or  other- 
iwise,  including  trust  companies,  life  insurance  companies  and 
savings  banks,  are  not  moneyed  capital  in  the  hands  of  the  indi- 
vidual citizen,  within  the  meaning  of  the  act  of  Congress  ;  (2)  that, 
if  any  of  them  are,  then  the  corporations  themselves  are  taxed 
under  the  laws  of  New  York  in  such  a  manner,  and  to  such  an. 
extent,  that  the  shares  of  stock  therein  are  in  fact  subject  to  a 
tax  equal  to  that  which  is  assessed  upon  shares  of  National  banks ; 
and  (3)  that,  if  there  are  any  exceptions,  they  are  immaterial  in 
amount,  and  based  upon  considerations  which  exclude  them  from 
the  operation  of  the  rule  of  relative  taxation  intended  by  the  act 
of  Congress. 

In  view  of  the  nature  of  the  contention  between  the  parties  to 
this  suit,  and  the  extent  and  value  of  the  interests  involved,  it  be- 
comes necessary  to  review  with  care  the  previous  decisions  of  this 
court  upon  the  same  subject,  and  to  endeavor  to  state  with  pre- 
cision the  rule  of  relative  taxation  prescribed  to  the  States  by 
Congress  on  shares  of  National  banks. 

The  National  Banking  Act  of  1864  (13  Stat.  112),  in  addition  to 
the  restrictions  now  imposed  upon  the  State  taxation  of  National 
bank  shares,  declared  "  that  the  tax  so  imposed,  under  the  laws  of 
any  State,  upon  the  shares  of  any  of  the  associations  authorized 
by  this  act,  shall  not  exceed  the  rate  imposed  upon  the  shares  in 
any  of  the  banks  organized  under  the  authority  of  the  State  where 
such  association  is  located."  In  the  re-enactment  of  this  statute, 
in  1868  (15  Stat.  34),  this  proviso  was  omitted.  The  case  of  Van 
Allen  V.  Assessors,  3  Wall.  573  ;  1  Nat.  Bank  Cas.  1,  was  de- 
cided under  the  act  of  1864,  as  originally  enacted.  In  that  case 
the  Taxing  Law  of  New  York,  which  was  in  question,  was  held  to 
be  invaHd,  because  it  levied  no  taxes  upon  shares  in  State  banks 
at  all,  the  tax  being  assessed  upon  the  capital  of  the  banks  after 
deducting  that  portion  which  was  invested  in  securities  of  the 
United  States ;  and  it  was  held  that  this  tax  on  the  capital  was 
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not  a  tax  on  the  shares  of  the  stockholders  equivalent  to  that 
on  the  shares  in  National  banks.  It  was  also  decided  in  that 
case  that  it  was  competent  for  the  States,  under  the  permission 
of  Congress,  to  tax  the  shares  of  National  bank  stock  held  by  in- 
dividuals, notwithstanding  the  capital  of  the  bank  was  invested  in 
bonds  of  the  United  States  which  were  not  subject  to  taxation. 
It  appears  therefore  as  the  result"  of  the  decision  in  that  case, 
that  a  tax  upon  the  capital  of  a  State  bank,  levied  upon  the  value 
thereof,  after  deducting  such  part  as  was  invested  in  non-taxable 
government  bonds,  was  less  than  an  equivalent  for  a  tax  upon  the 
shares  of  National  banks  from  which  no  such  deduction  was  per- 
mitted. Accordingly,  in  the  case  of  People  v.  Commissioners,  4 
Wall.  244 ;  1  Nat.  Bank  Oas.  9,  the  complaint  was  made  on  behalf 
of  individual  owners  of  National  bank  stock  taxed  in  New  York 
that  no  deduction  was  permitted  to  them  from  the  value  of  their 
shares  on  account  of  the  capital  of  the  bank  being  in  vested  in  non- 
taxable government  bonds,  while  such  deduction  was  allowed  in 
favor  of  insurance  companies  and  individuals  in  the  assessment  for 
taxation  of  the  value  of  their  personal  property ;  and  it  was  conten- 
ded therefore  that  the  relators  in  that  case  were  taxed  upon  their 
shares  of  National  bank  stock  at  a  greater  rate  than  was  assessed 
upon  other  moneyed  capital  in  the  hands  of  individual  citizens. 
In  reference  to  this  supposed  inequality  the  court  said  :  "  The 
answer  is  that,  upon  a  true  construction  of  this  clause  of  the  act, 
the  meaning  and  intent  of  the  law  makers  were  that  the  rate  of 
taxation  of  the  shares  should  be  the  same,  or  not  greater,  than 
upon  the  moneyed  capital  of  the  individual  citizen  which  is  sub- 
ject or  liable  to  taxation.  That  is,  no  greater  proportion  or  per- 
centage of  tax  in  the  valuation  of  the  shares  should  be  levied  than 
upon  other  moneyed  taxable  capital  in  the  hands  of  the  citizens. 
This  rule  seems  to  be  as  effectual  a  test  to  prevent  unjust  discrim- 
ination against  the  shareholders  as  could  well  be  devised.  It  em- 
braces a  class  which  constitutes  the  body  politic  of  the  State,  who 
make  its  laws  and  provide  for  its  taxes.  They  cannot  be  greater 
than  the  citizens  impose  upon  themselves.  It  is  known  as  sound 
policy  that,,  in  every  well-regulated  and  enlightened  State  or  gov- 
ernment, certain  descriptions  of  property,  and  also  certain  institu- 
tions, such  as  churches,  hospitals,  academies,  cemeteries  and   the 
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like,  are  exempt  from  taxation;  but  these  exemptions  have  never 
been  regarded  as  disturbing  the  rates  of  taxation,  even  where  the 
fundamental  law  had  ordained  that  it  should  be  uniform."  The 
court  then  proceeded  to  show  that  the  exclusion,  as  the  subject  of 
taxation,  of  government  securities  held  by  individuals,  from  their 
moneyed  capital,  was  by  authority  of  the  United  States,  and 
hence  it  would  be  a  contradiction  to  infer  that  Congress  meant  to 
include  the  same  govei-nment  securities  as  a  part  of  the  monej'ed 
capital  which  it  required  to  be  taxed  by  the  States  at  a  rate  equal 
to  that  imposed  by  the  latter  upon  the  shares  held  by  individuals 
of  National' bank  stock. 

The  other  objection  taken  to  the  validity  of  the  tax  complained 
of  was  that  insurance  companies,  created  under  the  laws  of  the 
State,  were  authorized  to  deduct  from  the  amount  of  their  capital 
and  surplus  profits,  for  purposes  of  taxation,  such  part  as  was  in- 
vested in  United  States  securities.  In  reference  to  this  the  court 
said :  "  The  answer  is  that  this  clause  does  not  refer  to  the  rate  of 
assessments  upon  insurance  companies  as  a  test  by  which  to  pre- 
vent discrimination  against  the  shares ;  that  is  confined  to  the  rate 
of  assessments  upon  moneyed  capital  in  the  hands  of  individual 
citizens.  These  institutions  are  not  within  the  words  or  the  con- 
templation of  Congress ;  but,  even  if  they  were,  the  answer  we 
have  already  given  to  the  deduction  of  these  securities  in  the  as- 
sessment of  the  property  of  individual  citizens  is  equally  applica- 
ble to  them." 

In  LioThberger  v.  Rouse,  9  Wall.  468 ;  1  ISTat.  Bank  Cas.  41,  it 
was  held  that  the  proviso  originally  contained  in  the  act  of  1864, 
and  omitted  from  the  act  of  1868,  expressly  referring  to  State 
banks,  was  limited  to  State  banks  of  issue.  The  court  said  (p. 
474) :  "  There  was  nothing  to  fear  from  banks  of  discount  and 
deposit  merely,  for  in  no  event  could  they  work  any  displacement 
of  National  bank  circulation."  Of  course,  so  far  as  investments 
in  such  banks  are  moneyed  capital  in  the  hands  of  individuals, 
they  are  included  in  the  clause  as  it  now  stands. 

In  the  case  oiHepburnY.  School  Directors,  23 Wall.  480;  1  Nat. 
Bank  Cas.  113,  it  was  decided  to  be  competent  for  the  State  to 
value,  for  taxation,  shares  of  stock  in  a  National  bank  at  their  actual 
value,  even  if  in  excess  of  their  par  value,  provided  thereby  they 
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were  not  taxed  at  a  greater  rate  than  was  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual  citizens  of  the  State.  It 
was  a  further  question  in  that  ease  whether  the  exemption  from 
taxation  by  statute  of  "  all  mortgages,  judgments,  recognances  and 
moneys  owing  npon  articles  of  agreement  for  the  sale  of  real 
estate  "  made  the  taxation  of  shares  in  National  banks  unequal 
and  invalid.  This  was  decided  in  the  negative  on  the  two  grounds : 
(1)  That  the  exemption  was  founded  upon  the  just  reason  of  pre- 
venting a  double  burden  by  the  taxation  both  of  property  and  of 
the  debts  secured  upon  it ;  and  (2)  because  it  was  partial  only,  not 
operating  as  a  discrimination  against  investments  in  National 
bank  shares.  The  court  said :  "It  could  not  have  been  the  in- 
tention of  Congress  to  exempt  bank  shares  from  taxation,  because 
some  moneyed  capital  was  exempt." 

The  subject  was  fiirther  considered  in  the  case  of  Adams  v. 
Nashville^ 9^  TJ.  S.  19 ;  1  Nat.  Bank  Gas.  148.  One  of  the  ques- 
tions in  that  case  had  reference  to  an  exemption  from  taxation  by 
State  authority  of  interest-paying  bonds,  issued  by  the  municipal 
corporation  of  the  city  of  Nashville,  in  the  hands  of  individuals.  It 
was  held  that  the  exemption  did  not  invalidate  the  assessment  upon 
the  shares  of  National  banks.  The  court  said  (p.  22) :  "  The  act  of 
Congress  was  not  intended  to  curtail  the  State  power  on  the  subject 
of  taxation.  It  simply  required  that  capital  invested  in  National 
banks  should  not  be  taxed  at  a  greater  rate  than  like  property 
similarly  invested.  It  was  not  intended  to  cut  off  the  power  to 
exempt  particular  kinds  of  property,  if  the  Legislature  chose  to 
do  so.  Homesteads  to  a  specified  value,  a  certain  amount  of 
household  furniture  (the  six  plates,  six  knives  and  forks,  six  tea- 
cups and  saucers,  of  the  old  statutes),  the  property  of  clergymen 
to  some  extent,  school-houses,  academies  and  libraries,  are  gen- 
erally exempt  from  taxation.  The  discretionary  power  of  the 
Legislatures  of  the  States  over  all  these  subjects  remains  as  it  was 
before  the  act  of  Congress  of  June,  1864.  The  plain  intention  of 
that  statute  was  to  protect  the  corporations  formed  under  its  au- 
thority from  unfriendly  discrimination  by  the  States  in  the  exer- 
cise of  their  taxing  power." 

In  People  v.  Weaver,  100  U.  S.  539 ;  2  Nat.  Bank  Gas.  57, 
it  was  held  that  the  prohibition  against  the  taxation  of  National 
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bank  shares  at  a  greater  rate  than  that  imposed  upon  other  mon- 
eyed capital  in  the  hands  of  individual  citizens  could  not  be  evaded 
by  the  assessment  of  equal  rates  of  taxation  upon  unequal  valua- 
tions, and  that  consequently  where  the  State  statute  authorized 
individuals  to  deduct  the  amount  of  debts  owing  by  them  from 
the  assessed  value  of  their  personal  property  and  moneyed  capital 
subject  to  taxation,  the  owners  of  shares  of  National  banks  were 
entitled  to  the  same  deduction.  The  eases  of  Supervisors  v. 
Stanley,  105  U.  S.  305 ;  ante  33 ;  Hills  v.  Exchange  Bank.  id. 
319 ;  ante  45  ;  Evansville  Bank  v.  Britton,  id.  322  ;  ante  48  ; 
and  Cummings  v.  National  Bank,  101  id.  153 ;  2  ISTat.  Bank 
Cas.  74,  are  applications  of  the  same  principle. 

The  rule  of  decision  in  Van  Allen  v.  Assessors,  3  Wall.  573 ; 
1  Nat.  Bank.  Cas.  1,  is  not  inconsistent  with  that  followed  in 
People  V.  Commissioners,  4  Wall.  244 ;  1  JSTat.  Bank  Cas.  9. 
In  the  former  of  these  cases  the  comparison  was  between 
taxes  levied  upon  the  shares  of  National  banks  and  taxes  levied 
upon  the  capital  of  State  banks.  In  the  valuation  of  the 
capital  of  State  banks  for  this  taxation,  non-taxable  securities  of 
the  United  States  were  necessarily  excluded,  while  in  the  valua- 
tion of  shares  of  National  banks  no  deduction  was  permitted  on 
account  of  the  fact  that  the  capital  of  the  National  banks  was  in^ 
vested  in  whole  or  in  part  in  government  bonds.  The  effect  of 
this  was,  of  course,  to  discriminate  to  a  very  important  extent  in 
favor  of  investments  in  State  banks,  the  shares  in  which  eo  nomine 
were  not  taxed  at  all,  while  their  taxable  capital  was  diminished 
by  the  subtraction  of  the  government  securities  in  which  it  was 
invested,  and  against  National  bank  shares  taxed  without  such  de- 
duction at  a  value  necessarily  and  largely  based  on  the  value  of 
the  Government  securities  in  which  by  law  a  large  part  of  the 
capital  of  the  bank  was  required  to  be  invested.  In  the  case  of 
People  V.  Commissioners  the  comparison  was  not  between  the 
taxation  of  shareholders  in  National  banks  and  of  shareholders  in 
State  banking  institutions,  but  between  the  taxation  of  National 
bank  shares  and  that  of  personal  property  held  by  individuals  and 
insurance  companies,  from  the  valuation  of  which  the  deduction 
was  permitted  of  the  amount  of  non-taxable  government  securi- 
ties held  by  them  respectively.     The  general  ground  of  the  de- 
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cision  was  that  the  exemption  was  not  an  unfriendly  discrimination 
against  investments  in  National  banks  in  favor  of  other  invest- 
ments of  a  similar  and  competing  character.  It  was  held  that 
the  exemption,  under  State  authority,  of  United  States  securities, 
which  it  was  not  lawful  for  the  State  to  tax,  could  not  be  con- 
sidered an  unwarranted  exemption  in  that  case.  It  was  also  held 
that  the  language  of  the  act  of  Congress  which  fixed  the  rate  of 
taxation  upon  National  bank  shares,  by  reference  to  that  imposed 
by  the  State  "  upon  other  moneyed  capital  in  the  hands-  of  indi- 
vidual citizens,"  excluded  from  the  comparison  moneyed  capital 
in  the  hands  of  corporations,  unless  the  corporations  were  of  that 
character,  such  as  State  banks  were  held  to  be  in  the  case  of  Yan 
Allen  V.  Assessors;  that  shares  of  stock  in  them  fell  within  the 
description  of  "  moneyed  capital  in  the  hands  of  individual  citi- 
zens." In  that  way  ^  distinction  was  established  between  shares 
of  stock  held  in  banking  corporations  and  those  held  in  insurance 
companies  and  other  business,  trading,  manufacturing  and  mis- 
cellaneous corporations,  whose  business  and  operations  were  unlike 
those  of  banking  institutions. 

It  follows,  as  a  deduction  from  these  decisions,  that  "moneyed 
capital  in  the  hands  of  individual  citizens  "  does  not  necessarily 
embrace  shares  of  stock  held  by  them  in  all  corporations  whose 
capital  is  employed,  according  to  their  respective  corporate  powers 
and  privileges,  in  business  carried  on  for  the  pecuniary  profit  of 
shareholders,  although  shares  in  some  corporations,  according  to 
the  nature  of  their  business,  may  be  such  moneyed  capital.  The 
rule  and  test  of  this  difference  is  not  to  be  found  in  that  quality 
attached  to  shares  of  stock  in  corporate  bodies  generally,  whereby 
the  certificates  of  ownership  have  a  certain  appearance  of  negotia- 
bility, so  as  easily  to  be  transferred  by  delivery  under  blank  pow- 
ers of  attorney,  and  to  be  dealt  in  by  sales  at  the  stock  exchange, 
or  used  as  collaterals  for  loans,  as  though  they  were  negotiable  se- 
curity for  money.  This  quality,  in  a  greater  or  less  degree,  per- 
tains to  all  stocks  in  corporate  bodies,  the  faeihtj'-  of  their  use  in 
this  way  being  in  proportion  to  the  estimated  wealth  and  credit, 
present  or  prospective,  of  the  corporation  itself.  Neither  is  the 
difference  to  be  determined  by  the  character  of  the  investments 
in  which,  either  by  law  or  in  fact,  the  bulk  of  the  capital  and  the 
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accumulated  surplus  of  the  corporation  is  from  time  to  time  in- 
vested. It  does  not  follow,  because  these  are  invested  in  such  a 
way  as  properly  to  constitute  moneyed  capital,  that  the  shares  of 
stock  in  the  corporations  themselves  must  necessarily  be  within 
the  same  description.  Such  is  the  case  of  insurance  companies, 
in  respect  to  which  it  was  held  in  People  v.  Commissioners,  that 
shares  of  stock  in  them  were  not  taxable  as  "  moneyed  capital  in 
the  hands  of  individual  citizens,"  and  that  the  language  of  the  act 
of  Congress  does  not  include  moneyed  capital  in  the  hands  of 
corporations.  The  true  test  of  the  distinction  therefore  can  only 
be  found  in  the  nature  of  the  business  in  which  the  corporation  is 
engaged. 

The  key  to  the  proper  interpretation  of  the  act  of  Congress  is 
its  policy  and  purpose.  The  object  of  the  law  was  to  establish  a 
system  of  National  banking  institutions,  in  order  to  provide  a 
uniform  and  secure  currency  for  the  people,  and  to  facilitate  the 
operations  of  the  treasury  of  the  United  States.  The  capital  of 
each  of  the  banks  in  this  system  was  to  be  furnished  entirely  by 
private  individuals  ;  but,  fo.r  the  protection  of  the  government 
and  the  people,  it  was  required  that  this  capital,  so  far  as  it  was 
the  Security  for  its  circulating  notes,  should  be  invested  in  the 
bonds  of  the  United  States.  These  bonds  were  not  subjects  of 
taxation ;  and  neither  the  banks  themselves,  nor  their  capital, 
however  invested,  nor  the  shares  of  stock  therein  held  by  indi- 
viduals, could  be  taxed  by  the  States  in  which  they  were  located 
without  the  consent  of  Congress,  being  exempted  from  the  power 
of  ther  States  in  this  respect,  because  these  banks  were  means  and 
agencies  established  by  Congress  in  execution  of  the  powers  of 
the  government  of  the  United  States.  It  was  deemed  consistent 
however  with  these  National  uses,  and  otherwise  expedient,  to 
grant  to  the  States  the  authority  to  tax  them  within  the  limits  of 
a  rule  prescribed  by  law.  In  fixing  those  limits  it  became  iieces- 
say  to  prohibit  the  States  from  imposing  such  a  burden  as  would 
prevent  the  capital  of  individuals  from  freely  seeking  investment 
in  institutions  which  it  was  the  express  object  of  the  law  to  estab- 
lish and  promote.  The  business  of  banking,  including  all  the 
operations  which  distinguish  it,  might  be  carried  on  under  State 
laws,  either  by  corporations  or  private  persons,  and  capital  in  the 
Vol.  Ill— 33. 
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form  of  money  might  be  invested  and  employed  by  individual 
citizens  in  many  single  and  separate  operations,  forming  substan- 
tial parts  of  the  business  of  banking.  A  tax  upon  the  money  of 
individuals,  invested  in  the  form  of  shares  of  stock  in  National 
banks,  would  diminish  their  value  as  an  investment,  and  drive 
the  capital  so  invested  from  this  employment,  if  at  the  same  time 
similar  investments  and  similar  employments,  under  the  author- 
ity of  State  laws,  were  exempt  from  an  equal  burden.  The  main 
purpose  therefore  of  Congress,  in  fixing  limits  to  State  taxation 
on  investments  in  the  shares  of  JSTational  banks,  was  to  render  it 
impossible  for  the  State,  in  levying  such  a  tax,  to  create  and  fos- 
ter an  unequal  and  unfriendly  competition  by  favoring  institutions 
or  individuals  carrying  on  a  similar  business  and  operations  and 
investments  of  a  like  character.  The  language  of  the  act  of  Con- 
gress is  to  be  read  in  the  light  of  this  policy. 

Applying  this  rule  of  construction,  we  are  led,  in  the  first  place, 
to  consider  the  meaning  of  the  words  "  other  moneyed  capital," 
as  used  in  the  statute.  Of  course  it  includes  shares  in  National 
banks  ;  the  use  of  the  word  "  other "  requires  that.  If  bank 
shares  were  not  moneyed  capital,  the  word  "  other"  in  this  con- 
nection would  be  without  significance.  But  "  moneyed  capital " 
does  not  mean  all  capital  the  value  of  which  is  measured  in 
terms  of  money.  In  this  sense,  all  kinds  of  real  and  personal 
property  would  be  embraced  by  it,  for  they  all  have  an  estimated 
value  as  the  subjects  of  sale.  Neither  does  it  necessarily  include 
allforms  of  investment  in  which  the  interest  of  the  owner  is  ex- 
pressed in  money.  Shares  of  stock  iu  railroad  companies,  mining 
companies,  manufacturing  companies,  and  other  corporations  are 
represented  by  certificates  showing  that  the  owner  is  entitled  to 
an  interest,  expressed  in  money  value,  in  the  entire  capital  and 
property  of  the  corporation ;  but  the  property  of  the  corporation 
which  constitutes  its  invested  capital  may  consist  mainly  of  real 
and  personal  property,  which,  in  the  hands  of  individuals,  no  one 
would  think  of  calling  moneyed  capital,  and  its  business  may  not 
consist  in  any  kind  of  dealing  in  money,  or  commercial  represen- 
tatives of  money. 

So  far  as  the  policy  of  the  government  in  reference  to  National 
banks  is  concerned,  it  is  indifferent  how  the  States  may  choose'  to 
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tax  sucli  corporations  as  those  just  mentioned,  or  the  interest  of 
individuals  in  them,  or  whether  tTiey  should  be  taxed  at  all. 
Whether  property  interests  in  railroads,  in  manufacturing  enter- 
prises, in  mining  investments,  and  others  of  that  description,  are 
taxed  or  exempt  from  taxation,  in  the  contemplation  of  the  law, 
would  have  no  effect  upon  the  success  of  National  banks.  There 
is  no  reason  therefore  to  suppose  that  Congress  intended,  in  re- 
spect to  these  matters,  to  interfere  with  the  power  and  policy  of 
the  States.  The  business  of  banking,  as  defined  by  law  and  cus- 
tom, consists  in  the  issue  of  notes  payable  on  demand,  intended 
to  circulate  as  money  where  the  banks  are  banks  of  issue ;  in  re- 
ceiving deposits  payable  on  demand ;  in  discounting  commercial 
paper ;  making  loans  of  money  on  collateral  security;  buying  and 
selling  bills  of  exchange;  negotiating  loans,  and  dealing  in  nego- 
tiable securities  issued  by  the  government.  State  and  National, 
and  municipal  and  other  corporations.  These  are  the  operations  in 
which  the  capital  invested  in  National  banks  is  employed,  and  it  is 
the  nature  of  that  employment  which  consbitutes  it,  in  the  eye  of 
this  statute,  "  moneyed  capital."  Corporations  and  individuals 
carrying  on  these  operations  do  come  into  competition  with  the 
business  of  National  banks,  and  capital  in  the  hands  of  individu- 
als thus  employed  is  what  is  intended  to  be  described  by  the  act 
of  Congress.  That  the  words  of  the  law  must  be  so  limited  ap- 
pears from  another  consideration.  They  do  not  embrace  any 
moneyed  capital  in  the  sense  just  deiined,  except  that  in  the  hands 
of  individual  citizens.  This  excludes  moneyed  capital  in  the  hands 
of  corporations,  although  the  business  of  some  corporations  may 
be  such  as  to  make  the  shares  therein  belonging  to  individuals 
moneyed  capital  in  their  hands,  as  in  the  case  of  banks.  A  rail- 
road company,  a  mining  company,  an  insurance  company,  or  any 
other  corporation  of  that  description,  may  have  a  large  part  of  its 
capital  invested  in  securities  payable  in  money,  and  so  may  be 
the  owners  of  moneyed  capital ;  but,  as  we  have  already  seen,  the 
shares  of  stock  in  such  companies  held  by  individuals  are  not 
moneyed  capital. 

The  terms  of  the  act  of  Congress  therefore  include  shares  of 
stock  or  other  interests  owned  by  ir{dividuals  in  all  enterprises  in 
which  the  capital  employed  in  carrying  on  its  business  is  money, 
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where  the  object  of  the  business  is  the  makiug  of  profit  by  its  use 
as  money.  The  moneyed  capital  thus  employed  is  invested  for 
that  purpose  in  securities  by  way  of  loan,  discount,  or  otherwise, 
which  are,  from  time  to  time,  according  to  the  rules  of  the  busi- 
ness, reduced  again  to  money,  and  reinvested.  It  includes  money 
in  the  hands  of  individuals  employed  in  a  similar  way,  invested 
in  loans,  or  in  securities  for  the  payment  of  money,  either  as  an 
investment  of  a  permanent  character,  or  temporarily,  with,  a  view 
to  .sale  or  repayment  and  reinvestment.  In  this  way  the  mon- 
eyed capital  in  the  hands  of  individuals  is  distinguished  from 
what  is  known  generally  aa  personal  property.  Accordingly,  it 
was  said  in  Evansville  Bank  v.  Britton,  105  U.  S.  3iJ2 ;  ante  48: 
"  The  act  ,of  Congress  does  not  make  the  tax  on  personal  property 
the  measure  of  the  tax  on  the  bank  shares  in  the  State,  but  the  tax 
on  moneyed  capital  in  the  hands  of  the  individual  citizens.  Credits, 
mQney  loaned  at  interest,  and  demands  against  persons  or  corpo- 
rations, are  more  purely  repretentative  of  moneyed  capital  than 
personal  property,  so  far  as  they  can  be  said  to  differ.  Undoubt- 
edly there  may  be  said  to  be  much  personal  property  exempt 
from  taxation  without  giving  bank  shares  a  right  to  similar  ex- 
emption, because  personal  property  is  not  necessarily  moneyed 
capital.  But  the  rights,  credits,  demands,  and  money  at  interest 
mentioned  in  the  Indiana  statute,  from  which  hona  fide  debts 
may  be  deducted,  all  mean  moneyed  capital  invested  in  that 
way."  ' 

This  definition  of  moneyed  capital  in  the  hands  of  individuals 
seems  to  us  to  be  the  idea  of  the  law,  and  ample  enough  to  em- 
brace and  secure  its  whole  purpose  and  policy.  From  this  view, 
it  follows  that  the  mode  of  taxation  adopted  by  the  State  of  New 
York  in  reference  to  its  corporations,  excluding  for  the  present 
trust  companies  and  savings  banks,  does  not  operate  in  such  a 
way  as  to  make  the  tax  assessed  upon  shares  of  National  banks  at 
a  greater  rate  than  that  imposed  upon  other  moneyed  capital  in 
the  hands  of  individual  citizens. 

This  is  the  conclusion  reached  on  similar  grounds  by  the  Court 
of  Appeals  of  New  York.  In  the  case  of  MoMahon  v.  Palmer, 
102  N.  Y.  176 ;  55  Am.  Eep.  796  ;  post  ,  that  court  said  : 
"  Our  system  of  laws,  with  reference  to  the  taxation  of  incdr- 
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porated  companies  and  capital  invested  therein,  has  been  care- 
fully framed  with  a  view  of  reaching  all  taxable  property,  and 
subjecting  it  to  equality  of  burden,  so  far  as  that  object  is 
attainable  in  a  matter  so  complex.  In  view  of  the  wide  vari- 
ation in  the  employable  value  of  sitch  investments,  and  the 
frequent  mutations  in  their  conditions,  it  is  by  no  means 
certain  that  this  object  has  not  been  attained  with  reasonable 
accuracy.  It  is  quite  clear,  from  even  this  cursory  review 
of  the  statutes,  that  if  any  discrimination  is  made  by  our 
laws  in  taxing  capital  invested,  it  is  not  to  the  prejudice  of  that 
employed  in  banking  corporations.  Even  if  this  were  not  the 
result  of  the  statute,  we  are  of  opinion  that  investments  in  the 
shares  of  companies  named,  do  not  come  within  the  meaning  of 
that  clause  in  the  Federal  statutes  referring  to  'other  moneyed 
capital  in  the  hands  of  individuals.  That  phrase  as  generally 
employed,  distinguishes  such  capital  from  other  personal  property 
and  investments  in  the  various  manufacturing  and  industrial  enter- 
prises. And  this  is  the  sense  in  which  it  is  used  in  our  tax  laws, 
as  appears  by  reference  to  the  statutes." 

The  cases  of  trust  companies  and  savings  banks  require  separate 
consideration.  Section  312  of  chapter  409  of  the  act  of  1882  is 
a  re-enactment  of  section  3  of  chapter  596  of  the  Laws  of  1880, 
except  that  in  the  latter,  trust  companies  were  included  with 
banks  and  banking  institutions,  so  as  to  subject  the  stockholdera 
therein  to  the  same  rule  of  assessment  and  taxation  on  the  value 
of  their  shares  of  stock.  The  present  statute  omits  them  from 
the  corresponding  section.  The  consequence  is  that  trust  com- 
panies are  taxable,  as  other  corporations,  under  the  act  of  1857, 
for  local  purposes,  upon  the  actual  value  of  their  capital  stock. 
By  chapter  361  of  the  Laws  of  1881,  as  amended,  they  are  sub- 
jected to  a  franchise  tax,  in  the  nature  of  an  income  tax,  payable 
to  the  State  for  State  purposes.  It  is  argued  from  this  legislation, 
in  reference  to  the  taxation  of  trust  companies,  that  it  discloses 
an  evident  intent  to  discriminate  in  favor  of  the  latter,  as  between 
them  and  banks,  including  National  banks ;  and  it  is  argued  that 
considering  the  nature  of  the  business  in  which  trust  companies 
are  engaged,  it  is  a  material  and  unfriendly  discrimination  in 
favor  of  State  institutions  engaged  to  some  extent  in  a  competing 
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business  with  that  of  National  banks.  Trust  companies  however 
in  New  York,  according  to  the  powers  conferred  upon  them  by 
their  charters,  and  habitually  exercised,  are  not  in  any  proper 
sense  of  the  word  banking  institutions.  They  have  the  following 
powers :  To  receive  moneys  in  trust,  and  to  accumulate  the  same 
at  an  agreed  rate  of  interest ;  to  accept  and  execute  all  trusts  of 
every  description  committed  to  them  by  any  person  or  corpora- 
tion, or  by  any  court  of  record  ;  to  receive  the  title  to  real  or 
personal  estate  on  trusts  created  in  accordance  with  the  laws  of 
the  State,  and  to  execute  such  trusts ;  to  act  as  agent  for  cor- 
porations in  reference  to  issuing,  registering  and  transferring  cer- 
tificates of  stock  and  bonds,  and  other  evidences  of  debt ;  to  ac- 
cept and  execute  trusts  for  married  women  in  respect  to  their 
separate  property  ;  and  to  act  as  guardian  for  the.  estates  of  in- 
fants. It  is  required  that  their  capital  shall  be  invested  in 
bonds  and  mortgages  on  unincumbered  real  estate  in  the  State  of 
New  York  worth  double  the  amount  loaned  tliereon,  or  in  stocks 
of  the  United  States  or  of  the  State  of  New  York,  or  of  the  in- 
corporated cities  of  that  State. 

It  is  evident  from  this  enumeration  of  powers,  that  trust  com- 
panies are  not  banks,  in  the  commercial  sense  of  that  word,  and 
do  not  perform  the  functions  of  banks  in  carrying  on  the  ex- 
changes of  commerce.  They  receive  money  on  deposit,  it  is 
true,  and  invest  it  in  loans,  and  so  deal  therefore  in  money  and 
securities  for  money,  in  such  a  way  as  properly  to  bring  the  shares 
of  stock  held  by  individuals  therein  within  the  definition  of 
moneyed  capital  in  the  hands  of  individuals,  as  used  in  the  act  of 
Congress.  But  we  fail  to  find  in  the  record  any  sufficient  ground 
to  believe  that  the  rate  of  taxation,  which  in  fact  falls  upon  this 
form  of  investment  of  moneyed  capital,  is  less  than  that  imposed 
upon  shares  of  stock  in  National  banks. 

It  appears  from  the  tax  laws  of  New  York  applicable  to  the 
subject,  as  judicially  construed  by  the  Court  of  Appeals  of  that 
State,  that  the  capital  stock  of  such  a  corporation  is  to  be  assessed 
at  its  actual  value.  The  actual  value  of  the  wholp  capital  stock 
is  ascertained  by  reference,  among  other  standards,  to  the  market 
price  of  its  shares,  so  that  the  aggregate  value  of  the  entire 
capital  may  be  the  market  price  of  one  multiplied  by  the  whole 
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number  of  shares.  Oswego  Starch  Factory  v.  Dolloway,  21  N. 
Y.  449  ;  People  v.  Oommissioners  of  Taxes,  95  id.  554.  From 
this  are  to  be  deducted,  of  coarse,  the  real  estate  of  the  corpora- 
tion otherwise  taxed,  and  tlie  vahie  of  such  part  of  the  capital 
stock  as  is  invested  in  non-taxable  property,  such  as  securities  of 
the  United  States.  In  addition  to  this,  the  corporation,  as  already 
stated,  pays  to  the  State,  as  a  State  tax,  a  tax  upon  its  franchise 
based  upon  its  income  ;  the  tax  upon  the  capital  being  for  local 
purposes. 

It  is  evident  we  think  that  taxation  in  this  mode  is  at  least 
equal  to  that  upon  the  shares  of  individual  stockholders ;  for  if 
the  same  property  was  held  for  the  same  uses,  and  taxed  by  the 
same  rule  in  the  hands  of  individuals  as  rrioneyed  capital,  it  would 
be  subject  to  precisely  the  same  deductions  ;  in  addition  to  which 
the  individual  would  be  entitled  to  make  a  further  deduction  of 
any  debts  he  might  owe.  Upon  these  grounds  therefore  we  are  of 
opinion  that  this  mode  of  taxing  trust  companies  does  not  create 
the  inequality  which  the  appellant  alleges.  In  the  case  of  savings 
banks  we  assume  that  neither  the  bank  itself  nor  the  individual 
depositor  is  taxed  on  account  of  the  deposits.  The  language  of 
the  statute  (§  4,  chap.   456,   Laws   1857)   is  as   follows : 

"  Deposits  in  any  banks  for  savings,  wliich  are  due  to  the  depositors,  *  * 
*  shall  not  be  liable  to  taxation,  other  than  the  real  estate  and  stocks  which 
may  be  owned  by  such  bank  or  company,  and  which  are  now  liable  to  taxation 
under  the  laws  of  this  State." 

According  to  the  stipulation  in  this  case,  the  deposits  in  such 
banks  amount  to  $437,107,501,  with  an  accumulated  surplus  of 
$68,669,001.  It  cannot  be  denied  that  these  deposits  constitute 
moneyed  capital  in  the  hands  of  individuals,  within  the  terms  of 
any  definition  which  can  be  given  to  that  phrase ;  but  we  are 
equally  clear  that  they  are  not  within  the  meaning  of  the  act  of 
Congress  in  such  a  sense  as  to  require  that  if  they  are  exempted 
from  taxation,  shares  of  stock  in  National  banks  must  thereby 
also  be  exempted  from  taxation.  No  one  can  suppose  for  a 
moment  that  savings  banks  come  into  any  possible  competition 
with  National  banks  of  the  United  States.  They  are  what  their 
name  indicates,  banks  of  deposit  for  the  accumulation  of  small 
savings  belonging  to  the  industrious  and  thrifty.      To  promote 
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their  growth  and  progress  is  the  obvious  interest  and  manifest 
policy  of  the  State.  Their  multipUcatiori  cannot  in  any  sense  in- 
juriously afEect  any  legitimate  enterprise  in  the  community.  We 
have  already  seen  that  by  previous  decisions  of  this  court,  it  has 
been  declared  that  "  it  could  not  have  been  the  intention  of  Con- 
gress to  exempt  hauls:  shares  from  taxation,  because  some  moneyed 
capital  was  exempt "  (Hepburn  v.  School  Directors,  23  Wall. 
480;  1  Nat.  Bank  Cas.  113);  and  that  "the  act  of  Congress 
was  not  intended  to  curtail  the  State  power  on  the  subject  of 
taxation.  It  simply  required  that  capital  invested  in  National 
banks  should  not  be  taxed  at  a  greater  rate  than  like  property 
similarly  invested.  It  was  not  intended  to  cut  off  the  power  to 
exempt  particular  kinds  of  property,  if  the  Legislature  chose  to  do 
so."  Adams  v.  Nashville,  95  U.  S.  19  ;  1  Nat.  Bank  Cas.  148. 
The  only  limitation,  upon  deliberate  reflection,  we  now  think  it 
necessary  to  add,  is  that  these  exemptions  should  be  founded  upon 
just  reason,  and  not  operate  as  an  unfriendly  discrimination  against 
investment  in  National  bank  shares.  However  large  therefore 
may  be  the  amount  of  moneyed  capital  in  the  hands  of  individ- 
uals, in  the  shape  of  deposits  in  savings  banks  as  now  organized, 
which  the  policy  of  the  State  exempts  from  taxation  for  its  own 
purposes,  that  exemption  cannot  affect  the  rule  for  the  taxation  of 
shares  in  National  banks,  provided  they  are  taxed  at  a  rate  not 
greater  than  other  moneyed  capital  in  the  hands  of  individual 
citizens  otherwise  subject  to  taxation. 

It  is  further  objected  on  similar  grounds,  to  the  validity  of  the 
assessment  complained  of  in  this  case,  that  municipal  bonds  of 
the  city  of  New  York,  to  the  amount  of  $13,467,000,  are  also 
exempted  from  taxation.  The  amount  of  the  exemption  in  this 
case  is  comparatively  small,  looking  at  the  whole  amount  of  per- 
sonal property  and  credits  which  are  the  subjects  of  taxation  — 
not  large  enough  we  think  to  make  a  material  difference  in  the 
rate  assessed  upon  National  bank  shares  ;  but,  independently  of 
that  consideration,  we  think  the  exemption  is  immaterial,  Bonds 
issued  by  the  State  of  New  York,  or  under  its  authority  by  its 
public  municipal  bodies,  are  means  for  carrying  on  the  work  of 
the  government,  and  are  not  taxable  even  by  the  United  States, 
and  it  is  not  a  part  of  the  policy  of  the  government  which  issues 
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them  to  subject  tliern  to  taxation  for  its  own  purposes.  Sueli  se- 
curities undoubtedly  represent  moneyed  capital,  but,  as  fromtlieir 
nature  tbey  are  not  ordinarily  the  subjects  of  ta.xation,  they  are 
not  within  the  reason  of  the  rule  established  by  Congress  for  the 
taxation  of  National  bank  shares. 

The  same  considerations  apply  to  what  is  called  an  exemption 
from  taxation  of  shares  of  stock  of  corporations  created  by  other 
States  and  owned  by  citizens  of  l^ew  York,  which  it  is  agreed 
amount  to  at  least  the  sum  of  $250,000,000.  It  is  not  pretended 
however  that  this  exemption  is  based  upon  the  mere  will  of  the 
Legislature  of  the  State.  The  courts  of  !N"ew  York  hold  that  they 
are  not  the  proper  subjects  of  taxation  in  the  State  of  New  York 
because  they  have  no  situs  within  its  territory  for  that  purpose. 
Soyt  V.  Commissioners  of  Taxes,  23  N.  Y.  224 ;  People  v.  Gom- 
missioners  of  Taxes,  4  Hun,  595.  The  objection  would,  be 
equally  good  if  made  to  the  non- taxation  of  real  estate  owned  by 
citizens  of  New  York,  bnt  not  within  its  limits.  Clearly,  the 
property  to  be  taxed  under  the  rule  prescribed  for  the  taxation 
of  National  bank  shares  must  be  property  which,  according  to  the 
law  of  the  State,  is  the  subject  of  taxation  within  its  jurisdiction. 

Upon  these  grounds,  substantially  the  same  as  those  on  which 
the  circuit  judge  proceeded  (28  Fed,  Kep.  776),  we  are  of  opinion 
that  the  appellant  is  not  entitled  to  the  relief  prayed  for.  The 
decree  of  the  Circuit  Court  is  therefore  affirmed. 

Blatchfoed,  J.,  took  no  part  in  the  decision  of  this  ease. 


National  Newark  Banking  Co.  v.  Matob,  Etc.,  of  City  of 

Newark. 

(121  IT.  S.  163.) 

Taxation  —  "otlier  moneyed  capital." 

The  New  Jersey  act  of  April  11,  1868,  section  15,  exempts  from  taxation  there- 
under corporations  which,  by  virtue  of  any  contract  in  their  charters,  or 
other  contracts  with  this  State,  are  expressly  exempted  from  taxation, 
except  mutual  life  insurance  companies  specially  taxed,  and  deposits  in  sav- 
ings banks.  Held,  that  the  assessments  of  the  National  banks  were  not  in- 
valid by  reason  thereof. 

Vol.  111—34. 
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APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  New  Jersey 

G.  W.  Wells  and  John  W.  Taytor,  for  appellant. 
Joseph  Goult  and  John  M.  Emery,  for  appellees. 

Matthews,  J.  This  is  a  bill  in  equity  filed  by  the  appellant,  a 
National  bank  organized  under  the  act  of  Congress,  doing  busi- 
ness in  the  city  of  Newark,  New  Jersey,  the  object  and  prayer 
of  which  are  to  enjoin  the  collection  of  taxes  assessed  upon  the 
individual  shareholders  therein,  on  the  ground  that  according  to 
the  laws  of  New  Jersey,  under  which  the  assessment  has  been 
made,  the  rate  of  taxation  is  greater  than  that  assessed  upon  the 
moneyed  capital  in  the  hands  of  the  individual  citizens  of  the 
State.  This  alleged  inequality,  it  is  contended,  results  from  cer- 
tain exemptions  authorized  by  the  laws  of  New  Jersey,  whereby 
a  material  portion  of  the  moneyed  capital  in  the  hands  of  indi- 
viduals is  freed  from  taxation.  According  to  the  allegations  of 
the  bill,  these  exemptions  consist  (1)  of  the  shares  of  capital  stock 
held  by  individuals  in  all  private  corporations  of  the  State  "  ex- 
cept banking  institutions,  and  except  those  which,  by  virtue  of 
any  contract  in  their  charters,  or  other  contracts  with  this  State, 
are  expressly  exempted  from  taxation,  and  except  mutual  life  in- 
surance companies  specially  taxed,"  which  exemptions,  it  is  charged, 
amount  to  the  sum  of  $301,485,000 ;  and  (2)  of  the  deposits  in 
savings  banks,  amounting  to  the  sum  of  $24,017,916.99. 

The  fifteenth  section  of  the  act  of  April  11,  1866,  establishing 
these  exemptions,  is  as  follows  (Eevision  1877,  p.  1156) :  "  That 
all  private  corporations  of  this  State,  except  banking  institutions, 
and  except  those  which  by  virtue  of  any  contract  in  their  char- 
ters, or  other  contracts  with  this  State,  are  expressly  exempted 
from  taxation,  and  except  mutual  life  insurance  companies  spe- 
cially taxed,  shall  be,  and  are  hereby  required  to  be,  respectively 
assessed  and  taxed  at  the  full  amount  of  their  capital  stock  paid 
in  and  accumulated  surplus ;  but  any  real  estate  which  such  cor- 
porations may  lawfully  own  in  any  other  State  than  this  State, 
shall  not  be  liable  to  be  estimated  in  such  accumulated  surplus, 
and  the  persons  holding  the  capital  stock  of  such  corporations 
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shall  not  be  assessed  therefor ;  and  such  corporations  as  have  no 
capital  stock  other  than  those  above  excepted  shall  be  assessed  for 
the  full  amount  of  their  property  and  valuable  assets,  without  any 
deductions  for  debts  and  liabilities;  but  depositors  in  savings 
banks,  taxed  by  virtue  of  this  section,  shall  be  exempted  from 
taxation  on  their  personal  estate  to  the  amount  of  their  deposits  ; 
provided,  that  premium  notes  held  by  life  insurance  companies 
shall  in  no  case  be  considered  as  future  premiums,  but  shall  be 
included  in  the  valuable  assets  of  said  company." 

Under  the  statutory  provision  for  the  taxation  of  bank  shares 
in  New  Jersey,  tbe  stock  of  every  bank.  National  as  well  as  State, 
is  assessed  for  taxation  in  the  place  where  the  bank  is  located  to 
all  non-resident  stockholders  thereof,  the  taxes  assessed  on  which 
are  payable  by  the  bank  itself  for  their  account ;  resident  stock- 
holders being  taxed  on  their  shares  in  the  townships  or  wards  in 
which  they  respectively  reside.  The  rate  of  taxation  is  the  same 
as  that  upon  other  personal  property  held  by  individuals,  and  is 
subject  to  deduction  on  account  of  debts  due  by  the  owner. 

It  is  not  claimed  that  the  assessments  complained  of  in  this 
case  are  unequal  or  illegal,  unless  made  so  by  the  exemptions 
authorized  by  the  fifteenth  section  of  the  act  of  April  11,  1866. 
There  is  no  material  difEerence  between  the  legislation  of  New 
Jersey  on  this  subject  and  that  of  New  Tork,  as  considered  in  the 
case  of  Mercantile  Nat.  Bank  of  New  York  v.  Mayor,  etc.,  of 
New  York,  121  U.  S.  138;  ante  — .  This  case  is  therefore 
necessarily  governed  by  the  decision  in  that. 

The  decree  of  the  Circuit  Court  is  accordingly  affirmed. 

Blatohfoed,  J. ,  took  no  part  in  the  decision  of  this  case. 
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Stanley  v.  Boaed  of  Stjpeevisoes  of  the  Codntt  of  Albany. 

(121  U.  S.  635.) 

Taaation  —  stoe/c  —  uniformity  —  valuation  —  rule  of  assessors  —  excessive  as- 
sessments —  relief —  writ  of  error  — finding  of  fact. 

Laws  of  New  York,  April  33,  1866,  chap.  761,  providing  for  the  taxation  of 
shares  of  stock  in  National  banks,  is  in  conflict  with  the  act  of  Congress  (R.  S., 
§  5319)  prohibiting  such  taxation  at  a  greater  rate  than  is  imposed  by  the  State 
upon  other  moneyed  capital  in  the  hands  of  individual  citizens  of  such  State, 
in  so  far  aa  it  does  not  permit  a  stockholder  of  a  National  bank  to  deduct  the 
amount  of  his  just  debts  from  the  assessed  value  of  his  stock  ;  but  such 
assessment  is  not  therefore  invalid  unless  the  stockholder  has  shown  the 
assessors  what  his  just  debts  are,  and  has  taken  the  requisite  steps  to  have 
his  assessment  made  out  in  accordance  therewith. 

The  rule  adopted  by  the  board  of  assessors  of  the  city  of  Albany,  to  assess  all 
shares  of  stock  in  State  and  National  banks  in  the  city  of  Albany  at 
par,  without  regard  to  their  actual  or  market  values,  but  making  the  re- 
quisite reduction  for  real  estate  owned  by  the  banks,  is  not  in  conflict  with 
the  National  Bank  Act. 

Excessive  assessments  should  be  corrected  by  the  statutory  course  or  by  in- 
junction. 

Where  a  case  is  tried  by  the  Circuit  Court  of  the  United  States  without  a  jury, 
the  findings  of  the  court  upon  questions  of  fact  are  not  reviewable  in  the 
Supreme  Court  on  a  writ  of  error. 


I 


N   error  to    the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  JSTew  York. 

Matthew  Hale,  for  plaintiff  in  error. 

8.  W.  Bosendale  and  W.  E.  Peehham,  for  defendant  in  error. 

Field,  J.  The  act  of  Congress,  in  providing  for  taxation  of 
the  shares  of  National  banks,  by  authority  of  the  State  in 
which  such  institutions  are  situated,  imposes  two  restrictions  upon 
the  exercise  of  the  power ;  namely,  that  the  taxation  shall  not  be 
at  a  greater  rate  than  upon  other  moneyed  capital  in  the  hands  of 
individual  citizens  of  such  State,  and  that  the  shares  of  any  Na- 
tional bank  owned  by  non-residents  of  the  State  shall  be  taxed  in 
the  city  or  town  where  it  is  located.     E.  S.,  §  5219. 
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In  People  v.  Weaver^  100  U.  S.  539  ;  2  Nat.  Bank  Gas.  57,  this 
court  held,  with  reference  to  taxation  tlins  authorized,  that  the  pro- 
hibition against  discrimination  has  reference  to  the  entire  process  of 
assessment,  and  includes  the  valuation  of  the  shares,  as  well  as  the 
rate  of  percentage  charged, and  therefore  that  a  statute  of  New  York, 
which  established  a  mode  of  assessment  by  which  sxich  shares  were 
valued  higher  in  proportion  to  their  real  value  than  other  moneyed 
capital  in  the  hands  of  individuals,  was  in  conflict  with  the  pro- 
hibition, although  no  greater  percentage  was  levied  on  such  valua- 
tion. If  this  were  not  so,  a  rule  of  appraisement,  applied  to 
shares  of  National  banks,  different  from  one  applied  to  other 
moneyed  capital,  might  lead  to  such  varied  valuations  as  to  ma- 
terially affect  the  amount  of  taxes  levied,  although  the  same  per- 
centage should  be  charged  on  the  valuations.  There  must  be  a 
uniform  rule  of  appraisement  of  value,  and  tbe  same  percentage 
charged  on  the  values  determined,  to  meet  the  requirements  of 
the  statute. 

This  action  is  founded  upon  alleged  disregard  of  this  require- 
ment by  the  assessing  officers  of  the  county  of  Albany,  New 
York.  The  plaintiff,  Edward  N.  Stanley,  is  a  citizen  of  Illinois  ; 
and  claiming  to  be  assignee  of  certain  shareholders  of  the  National 
Albany  Exchange  Bank,  located  at  Albany,  in  New  York,  sues  to 
recover  the  amount  of  certain  taxes  alleged  to  have  been  illegally 
collected  from  them  upon  their  shares  in  that  bank  during  the 
years  from  1874  to  1879,  both  inclusive,  and  paid  into  the  treas- 
ury of  the  county  of  Albany.  The  original  complaint  contained 
several  counts,  all  of  which,  except  the  fourth,  were  substantially 
the  same,  except  as  to  the  names  of  the  stockholders  and  the 
ainounts  assessed  and  collected.  They  alleged  the  assessment  by 
the  board  of  assessors  of  the  city  of  Albany  of  the  shares  held  by 
the  assignors  of  the  plaintiff,  acting  under  color  of  an  act  of  the 
Legislature  of  New  York,  passed  April  23,  1866,  being  chapter 
761  of  the  laws  of  that  year,  at  $100  a  share,  being  the  par  value 
thereof,  after  deducting  therefrom  such  sum  as  was  in  the  same 
proportion  to  Such  par  value  as  was  the  assessed  value  of  the  real 
estate  of  the  banking  institution  to  the  whole  amount  of  its  capi- 
tal stock,  and  the  collection  of  the  amount  levied,  and  its  payment 
into  the  treasury  of  the  county  of  Albany.     They  also  alleged 
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upon  information  knd  belief,  that  chapter  761  of  the  Laws  of  1866 
was  in  conflict  with  the  laws  of  the  United  States,  and  especially 
with  the  provisions  that  taxation  by  State  authority  of  shares  of 
stock  in  banking  associations  shall  not  be  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  such  State,  for  the  reason,  among  others,  that  the  said  act 
of  New  York  did  not  permit  debts  of  the  owners  of  the  bank  stock  to 
be  deducted  from  the  value  thereof  in  its  assessment,  although  such 
deduction  of  the  debts  of  the  owner  was  at  the  time,  and  is  still 
permitted  and  required  by  the  laws  of  New  York  to  be  made 
from  the  value  of  every  other  kind  of  personal  property,  and 
moneyed  capital  other  than  bank  stock,  in  assessing  the  same  for 
the  purpose  of  taxation. 

They  also  alleged,  upon  information  and  belief,  that  the  assess- 
ment of  the  shares  of  stock  of  the  said  banking  association  by  the 
board  of  assessors  was  at  a  greater  rate  than  their  assessment  upon 
shares  of  stock  of  bank  organized  under  the  laws  of  New  York, 
and  located  in  the  same  ward  of  the  city,  and  was  at  a  greater 
rate  than  was  assessed  upon  other  moneyed  capital  in  the  hands  of 
individual  citizens  of  the  State.  For  these  reasons  the  plaintiff 
alleged  that  the  assessment  of  the  shares  of  stock,  and  the  levy 
of  the  tax  thereunder,  were  illegal  and  void,  and  that  the  money 
received  therefor  was  wrongfully  collected  and  paid  into  the 
county  treasury,  and  belonged  of  right  to  the  shareholders,  and 
not  to  the  county. 

The  fourth  count  differed  from  the  others  in  averring  that  th& 
assignor  of  the  plaintiff  named  in  this  count,  Chauncey  P.  Wil- 
liams, had  presented  to  the  board  of  assessors  an  affidavit  stating 
that  the  value  of  his  personal  estate,  including  his  bank  stock, 
after  deducting  his  just  debts  and  property  invested  in  the  stock 
of  corporations  or  associations  liable  to  be  taxed  therefor,  and  his 
investments  in  the  obligations  of  the  United  States,  did  not  ex- 
ceed $1,  and  requested  the  board  of  assessors  to  reduce  his  assess- 
ment to  that  amount,  but  that  the  board  had  refused  to  make  such 
reduction  ;  and  that  thereupon  said  "Williams  applied  to  the 
Supreme  Court  of  the  State  for  a  writ  of  mandamus  to  compel 
the  assessors  to  make  the  reduction  ;  that-the  Supreme  Court  de- 
nied the  application  on  the  ground  that  the  act  of  the  Legislature 


•SUPEBMB  COUET,  1887.  271 

Stanley  v.  Board  of  Supervisors  of  the  County  of  Albany. 

did  not  permit  such  reduction,  but  required  tiie  assessment  of  the 
bank  stock  at  its  full  value ;  that  the  Court  of  Appeals  of  the 
State,  on  appeal,  affirmed  the  decision  and  judgment  of  the 
Supreme  Court ;  that  the  Supreme  Court  of  the  United  States 
reversed  the  judgment  of  the  Court  of  Appeals,  and  held  that 
the  statute,  chapter  761  of  the  Laws  of  the  State,  of  1866,  in  that 
it  did  not  permit  a  reduction  for  indebtedness  from  the  assessment 
of  bank  stock,  whicli  by  the  laws  of  the  State  was  required  to 
be  made  from  the  assessment  of  every  other  kind  of  personal  es- 
tate and  moneyed  capital,  was  in  conflict  with  the  laws  of  the 
United  States. 

The  answer  of  the  defendant  consisted  in  a  specific  denial  of 
the  several  allegations  of  the  complaint,  with  an  averment  that 
the  assessments  were  duly  and  regularly  made  by  a  board  of  as- 
sessors having  jurisdiction  of  the  matter.  In  a  supplementary 
answer,  the  defendant  also  set  up  that  the  assignment  of  the 
amounts  in  suit  to  the  plaintiff  was  improperly  and  collusively 
made  for  the  purpose  of  giving  the  court  jurisdiction. 

The  action  was  twice  tried  ;  at  both  times  by  the  court  without 
the  intervention  of  a  jury,  by  consent  of  parties.  On  the  first 
trial,  which  took  place  in  October,  1880,  the  plaintiff  recovered  the 
whole  amount  upon  the  first  ground  stated  —  that  the  act  of  New 
York,  chapter  761  of  the  Laws  of  1866,  was  in  confiict  with  the 
act  of  Congress,  in  not  permitting  in  the  assessment  of  the  value 
of  the  stock  of  the  bank  a  reduction  for  the  debts  of  the  holder. 
The  second  ground  of  objection  to  the  validity  of  the  assessment  — 
that  it  was  at  a  greater  rate  than  was  assessed  on  other  moneyed 
capital  in  the  hands  of  individual  citizens  —  was  not  considered. 
The  case  was  then  brought  to  this  court  for  review.  After  full 
consideration,  we  held  substantially  this  :  that  the  statute  of  New 
York  was  in  confiict  with  the  act  of  Congress,  so  far  as  it  did  not 
permit  a  stockholder  of  a  National  bank  to  deduct  the  amount  of 
his  just  debts  from  the  assessed  value  of  his  stock,  while  by  the 
laws  of  the  State  the  owner  of  all  other  personal  taxable  property 
was  allowed  to  deduct  such  debts  from  its  value  ;  but  that  neither 
the  statute  nor  the  assessment  under  it  was  for  that  reason  void. 
If  the  stockholder  had  no  debts  to  deduct,  the  mode  of  assess- 
ment adopted  was  not  invalid  as  to  him  ;  he  could  not  complain 
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of  it,  nor  recover  the  taxes  paid  pursuant  to  it.  If  he  had  debts, 
the  assessment  without  a  deduction  for  them  in  the  estimate  of  the 
taxable  value  of  the  stock  was  only  voidable.  The  assessing  ofB- 
cers,  in  making  the  assessment,  were  acting  within  their  authority 
until  duly  notified  of  the  debts  which  were  to  be  deducted.  In 
such  case  therefore  the  duty  devolved  upon  the  stockholder  to 
show  to  the  assessing  officers  what  his  debts  were,  and  to  take  such 
steps  as  were  required  by  law  to  obtain  a  correction  of  the  over- 
assessment.  "We  therefore  decided  that  for  the  taxes  collected 
upon  the  assessment  alleged  in  the  fourth  count  the  plaintiff 
was  entitled  to  judgment ;  this  court  having  held,  in  Peojple 
v.  Weaver,  that  assessment  invalid,  for  the  reason  that  the  assess- 
ors had  not  allowed  any  deduction  for  the  debts  of  the  stockholder; 
but  that  for  the  taxes  collected  upon  the  assessments  alleged 
in  the  other  counts  no  recovery  could  be  had  ;  the  stockholders 
there  mentioned  not  having  produced  any  evidence  that  thev  had 
presented  to  the  assessors  an  affidavit  of  the  amount  which  they 
would  be  entitled  to  deduct  from  the  assessment  of  their 
shares,  if  the  same  rule  had  been  applied  to  the  assessment  of  bank 
shares  which  was  applied  to  the  assessment  of  other  personal  prop- 
erty, or  any  evidence  that  they  owed  any  thing  whatever  to  be 
deducted,  or  that  they  had  taken  any  steps  under  the  laws  of 
New  York  to  correct  the  over-assessment  complained  of.  The 
judgment  of  the  Circuit  Court  was  accordingly  reversed,  and 
judgment  ordered  for  the  plaintiff  upon  the  fourth  count,  and  for 
the  defendants  on  the  other  counts.  Supervisors  v.  Stanley,  105 
U.  S.  305,  316  ;  ante  33. 

Subsequently,  upon  the  attention  of  the  court  being  called  to 
the  fact  that  there  was  evidence  in  the  case  upon  the  allegation 
that  the  assessment  of  the  shares  of  stock  in  the  National  Bank- 
ing Association  was  at  a  greater  rate  than  was  assessed  upon  shares 
of  stock  in  banks  organized  under  the  laws  of  New  York,  and 
located  in  the  same  city,  and  at  a  greater  rate  than  was  assessed 
upon  other  moneyed  capital  in  the  hands  of  individual  citizens  of 
the  State,  upon  which  the  court  below  did  not  pass,  the  judgment 
was  so  far  modified  as  to  permit  that  court,  in  its  discretion,  to 
hear  evidence  on  that  point,  and,  if  necessary,  to  allow  an  amend- 
ment of  the  pleadings  to  present  it  properly. 
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When  the  case  was  remanded,  on  application  to  the  Circuit 
Court,  all  the  counts  except  the  fourth  were  amended.  The  sub- 
stance of  the  amendments  consisted  in  allegations  that  the  assessors, 
by  a  rale  prescribed  by  themselves,  assessed  the  shares  of  the  Na- 
tional Albany  Exchange  Bank  at  such  greater  rate ;  that  the  rule 
adopted  was  to  assess  all  shares  of  stock  in  State  and  JSTational 
banks  in  the  city  of  Albany  at  par,  without  regard  to  their  actual 
or  market  value,  making  the  requisite  deduction  for  real  estate 
owned  by  the  "banks ;  that  this  rule  necessarily  resulted  in  impos- 
ing upon  the  shares  of  the  National  Albany  Exchange  Bank  a 
greater  rate  of  taxation  than  was  assessed  upon  other  moneyed 
capital  generally  ;  that  there  were  in  the  Sixth  ward  of  the  city, 
at  the  time  of  the  assessments,  several  banks.  State  and  National; 
and  that  the  actual  value  of  the  stock  of  the  banks  varied  —  that 
of  the  shares  of  stock  in  the  National  Albany  Exchange  Bank 
being  considerably  less  than  that  of  the  stock  of  most  of  the  other 
banks  in  the  city. 

Several  of  the  counts  were  afterward  abandoned,  those  remain- 
ing applying  only  to  the  taxes  of  the  years  1873,  1874  and  1875. 
The  case  came  on  for  a  second  trial  in  March,  1883,  and,  after 
hearing  the  proofs,  the  court  filed  its  findings  of  fact  on  the  issues 
presented  by  the  pleadings,  and  gave  judgment  for  the  plaintiff 
on  the  fourth  count,  and  for  the  defendants  on  the  other  counts. 
To  review  this  judgment  the  case  is  brought  to  this  court  on  a  writ 
of  error. 

Several  of  the  assignments  of  error  presented  for  our  considera- 
tion are  to  rulings  of  the  court  below  upon  the  evidence  before 
it ;  to  its  finding  of  particular  facts ;  and  to  its  refusal  to  find 
other  facts.  Such  rulings  are  not  open  to  review  here  ;  they  can 
be  considered  only  by  the  court  below.  Where  a  case  is  tried 
by  the  court  without  a  jury,  its  findings  upon  questions  of  fact 
are  conclusive  here ;  it  matters  not  how  convincing  the  argument 
that  upon  the  eviaence  the  findings  should  have  been  different. 
Thus,  the  principal  finding  of  the  court  is  "  that  the  plaintiff  has 
failed  to  establish  the  allegations  in  said  complaint,  that  the  several 
assessments  herein  referred  to  were  at  a  greater  rate  than  was 
assessed  upon  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  this  State."  And  the  first  assignment  of  error  is  that 
Vol.  Ill— 35. 
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the  court  erred  in  deciding  that  the  plaintiflE  failed  to  establish  the 
allegations  mentioned,  and  the  greater  part  of  the  oral  argument 
of  the  plaintiff's  counsel  and  of  his  printed  brief  was  devoted  to 
the  maintenance  of  this  proposition  ;  which  is  nothing  more  than 
that  the  court  below  found  against  the  evidence  —  a  question  not 
open  to  review  or  consideration  in  this  court.  Only  rulings  upon 
matters  of  law,  when  properly  presented  in  a  bill  of  exceptions, 
can  be  considered  here,  in  addition  to  the  question,  when  the  find- 
ings are  special,  whether  the  facts  found  are  sufficient  to  sustain 
the  judgment  rendered.  This  limitation  upon  our  revisory  power 
on  a  writ  of  error  in  such  cases  is  by  express  statutory  enactment. 
Act  March  3,  1865  (13  Stat.,  chap.  86,  §  4 ;  E.  S.,  §  700). 

The  same  answer  will  apply  to  the  exceptions  taken  to  the  re- 
fusal of  the  court  to  make  certain  additional  findings.  If  error 
was  thus  committed,  it  was  not  in  giving  sufficient  weight  to  the 
evidence  offered  —  a  matter  determinable  only  in  the  court  below. 

To  recover  in  this  case,  the  plaintiff  was  required  to  prove,  tinder 
the  decision  when  the  case  was  first  here,  that  ' '  the  assessors 
habitually  and  intentionally,  or  by  some  rule  prescribed  by  them- 
selves, or  by  some  one  whom  they  were  bound  to  obey,  assessed 
the  shares  of  the  National  banks  higher,  in  proportion  to  their 
actual  value,  than  other  moneyed  capital  generally."  The  court 
below  specially  found  the  negative  of  this ;  that  the  assessors  did 
not,  at  any  of  the  times  in  question,  habitually  or  intentionally, 
or  by  any  rule  prescribed  by  themselves,  or  by  any  one  whom  they 
were  bound  to  obey,  thus  assess  the  shares  of  National  banks. 
The  counsel  for  the  plaintiff  insists  however,  notwithstanding 
this  finding,  that  the  inference  of  such  habitual  assessment  at  a 
higher  rate  follows  from  the  findings  that  within  the  city  of 
Albany  there  were  nine  banks,  and  that  the  actual  value  of  the 
shares  in  all  of  them  except  one  exceeded  their  par  value,  varying 
in  that  respect  from  ten  to  seventy  per  cent,  premium,  and  yet 
the  value  of  all  was  assessed  at  par.  The  actual  value  of  shares 
of  the  National  Albany  Exchange  Bank  was  thirty -five  per  cent 
above  par,  and  the  actual  value  of  the  shares  of  some  of  the  other 
banks  was  above  and  some  below  that  figure.  The  court  found  that 
the  method  pursued  by  the  assessors  was  generally  satisfactory  to 
the  owners  of  National  bank  stock  in  the  city  of  Albany,  with  the 
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■exception  of  a  few  stockholders  in  the  National  Albany  Exchange 
Bank,  and  that  such  method  was  pursued  by  the  assessors  with  no 
purpose  or  intention  of  unduly  assessing  shares  of  j!^ational  banks, 
but  simply  because  it  was  thought  by  them  to  be  the  most  satis- 
factory one  to  the  owners  of  such  property,  and  the  best  in  itself. 
A  different  method  might  have  led  to  perplexing  difficulties,  owing 
to  the  great  fluctuations  to  which  shares  in  banking  institutions 
are  subject,  their  value  depending  very  much  on  the  skill  and 
wisdom  of  the  managers  of  those  institutions.  Intelligent  men 
constantly  differ  in  their  estimate  of  the  value  of  such  property, 
ahd  the  stock  market  shows  almost  daily  changes.  Presumptively, 
the  nominal  value  is  the  true  value  ;  any  increase  from  profits 
going,  in  the  natural  course  of  things,  in  dividends  to  the  stock- 
holders. This  method,  applied  to  all  banks.  National  and  State, 
comes  as  near  as  practicable,  considering  the  nature  of  the  property 
to  securing,  as  between  them,  uniformity  and  equality  of  taxation; 
it  cannot  be  considered  as  discriminating  against  either.  Both  are 
placed  on  the  same  footing.  In  Mercantile  Hat.  Banh  of  New 
York  V.  City  of  New  Yorh.,  recently  decided,  this  court  said : 
"  The  main  purpose  of  Congress  in  fixing  limits  to  State  taxation 
on  investments  in  the  shares  of  National  banks  was  to  render  it 
impossible  for  the  State,  in  levying  such  a  tax,  to  create  and 
foster  an  unequal  and  unfriendly  competition  by  favoring  individ- 
uals or  institutions  carrying  on  a  similar  business  and  operations 
and  investments  of  a  like  character.  The  language  of  the  act  of 
Congress  is  to  be  read  in  the  light  of  this  policy."     Ante 

The  method  pursued  could  in  no  respect.be  considered  as  adop- 
ted in  hostility  to  the  National  banks.  It  must  sometimes  place 
the  estimated  value  of  their  shares  below  their  real  value ;  but 
such  a  result  is  not  oue  of  which  the  holders  of  National  bank 
shares  can  complain.  It  must  sometimes  lead  also  to  over-valua- 
tion of  the  shares ;  but,  if  so,  no  ground  is  thereby  furnished  for 
the  recovery  of  the  taxes  collected  thereon.  It  is  only  where  the 
assessment  is  wholly  void,  or  void  with  respect  to  separable  por- 
tions of  the  property,  the  amount  collected  on  which  is  ascertain- 
able, or  where  the  assessment  has  been  set  aside  as  invalid,  that 
an  action  at  law  will  lie  for  the  taxes  paid,  or  for  a  portion 
thereof.     Over-valuation  of  property  is  not  a  ground  of  action  at 
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law  for  the  excess  of  taxes  paid  beyond  what  should  have  been 
levied  upon  a  just  valuation.  The  courts  cannot,  in  such  cases, 
take  upon  themselves  the  functions  of  a  revising  or  equalizing 
board.  Newman  v.  Supemsors,  45  N.  Y.  676-687;  National 
Bank  of  Chemimg  v.  Elmira,  53  id.  49-52;  Bruecher  v. 
ViUage  of  Port  Chester,  101  id.  240-244 ;  Lincoln  v.  Worcester, 
8  Cush.  55-63 ;  Hichs  v.  Westport,  130  Mass.  478  ;  Balfour  v. 
City  of  Portland,,  28  Fed.  Kep.  738. 

In  nearly  all  the  States,  probably  in  all  of  them,  provision  is 
made  by  law  for  the  correction  of  errors  and  irregularities  of  as- 
sessors in  the  assessment  of  property  for  the  purposes  of  taxar 
tion.  This  is  generally  through  boards  of  revision  or  equaliza- 
ti<^,  as  they  are  of  ten  termed,  with  sometimes  a  right  of  appeal 
from  their  decision  to  the  courts  of  law.  They  are  established  to- 
carry  into  effect  the  general  rule  of  equality  and  uniformity  of 
taxation  required  by  constitutional  or  statutory  provisions.  Ab- 
solute equality  and  uniformity  are  seldom,  if  ever,  attainable. 
The  diversity  of  human  judgments,  and  the  uncertainty  attend- 
ing all  human  evidence,  preclude  the  possibility  of  this  attain- 
ment. Intelligent  men  differ  as  to  the  value  of  even  the  most 
common  objects  before  them  —  of  animals,  houses  and  lands  in 
constant  use.  The  most  that  can  be  expected  from  wise  legisla- 
tion is  an  approximation  to  this  desirable  end  ;  and  the  require- 
ment of  equality  and  uniformity  found  in  the  Constitutions  of 
some  States  is  complied  with  when  designed  and  manifest  de- 
partures from  the  rule  are  avoided. 

To  these  boards  of  revision,  by  whatever  name  they  may  be 
called,  the  citizen  must  apply  for  relief  against  excessive  and  ir- 
regular taxation,  where  the  assessing  officers  had  jurisdiction  to 
assess  the  property.  Their  action  is  judicial  in  its  cliaracter.  They 
pass  judgment  on  the  value  of  the  property,  upon  personal  ex- 
amination and  evidence  respecting  it.  Their  action  being  judi- 
cial, their  judgments  in  cases  within  their  jurisdiction  are  not 
open  to  collateral  attack.  If  not  corrected  by  some  of  the  modes 
pointed  out  by  statute,  they  are  conclusive,  whatever  errors  may 
have  been  committed  in  the  assessment.  As  said  in  one  of  the 
cases  cited,  the  money  collected  on  such  assessment  cannot  be  re- 
covered back  in  an  action  at  law,  any  more  than  money  collected 
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■on  an  erroneous  judgment  of  a  court  of  competent  jurisdiction 
before  it  is  reversed. 

When  the  over- valuation  of  property  has  arisen  from  the  adop- 
tion of  a  rule  of  appraisement  which  conflicts  with  a.  constitu- 
tional or  statutory  direction,  and  operates  unequally,  not  merely 
on  a  single  individual,  but  on  a  large  class  of  individuals  or  cor- 
porations, a  party  aggrieved  may  resort  to  a  court  of  equity  to  re- 
strain the  exaction  of  the  excess,  upon  payment  or  tender  of  what 
is  admitted  to  be  due.  This  was  the  course  pursued  and  approved 
in  Cummings  v.  National  Banh,  101 U.  S.  153 ;  2  Nat.  Bank  Cas. 
74.  In  that  case  it  appeared  that  the  officers  of  Lucas  county, 
Ohio,  charged  with  the  valuation  of  property  for  the  purposes  of 
taxation,  adopted  a  settled  rule  or  system,  by  which  real  estate 
was  estimated  at  one-third  of  its  true  value,  ordinary  personal  prop- 
erty about  the  same,  and  moneyed  capital  at  three-fifths  of  its 
true  value.  The  State  Board  of  Equalization  of  bank  shares  in- 
creased the  valuation  of  them  to  their  full  value.  Upon  a  bill 
brought  by  the  Merchants'  Kational  Bank  of  Toledo  against  the 
treasurer  of  the  county  in  which  the  bank  was  established,  to 
enjoin  him  from  collecting  taxes  assessed  on.  the  shares  of  the 
stockholders,  payment  of  which  was  demanded  of  the  bank  under 
the  law,  it  was  held  that  the  rule  or  principle  of  unequal  valuation 
of  the  different  classes  of  property  for  taxation  adopted  by  the 
board  of  assessment  was  in  conflict  with  the  Constitution  of  Ohio, 
which  declares  that  "  laws  shall  be  passed  taxing  by  a  uniform 
rule  all  moneys,  credits,  investments  in  bonds,  stocks,  joint-stock 
companies,  or  otherwise,  and  also  all  the  real  and  personal  prop- 
erty according  to  its  true  value  in  money,"  and  worked  manifest 
injustice  to  the  owners  of  shares  in  National  banks ;  and  that 
the  bank  was  therefore  entitled  to  the  injunction  against  the  col- 
lection of  the  illegal  excess,  upon  payment  of  the  amount  of  the 
tax  which  was  equal  to  that  assessed  on  other  property.  That 
decision  was  rendered  upon  a  disregard  by  the  assessing  officers 
of  a  rule  prescribed  by  the  Constitution  of  the  State,  but  the 
same  principle  must  apply  when  their  action  in  assessing  the 
shares  of  National  banks  is  in  disregard  of  the  act  of  Congress. 
The  plaintiff  below  did  not  think  proper  to  resort  to  this' method 
of  obtaining  relief,  which  would  have  given  him  all  he  was  en- 
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titled  to,  if  in  fact  his  shares  were  assessed  at  a  greater  rate 
than  was  assessed  on  other  moneyed  capital,  because  of  their  ille- 
gal over-valuation. 

It  only  remains  to  notice  the  exceptions  taken  to  the  exclusion 
of  the  testimony  offered,  that  the  law  of  New  York  required  an 
oath  or  certificate  to  be  annexed  to  the  assessment-roll  substan- 
tially different  from  the  oath  actually  annexed,  and  the  claim 
that  the  plaintiff  has  a  right  to  recover  th«  taxes  assessed  in  18Y3- 
and  collected  in  1874.  The  exclusion  of  the  testimony  as  to  the- 
alleged  defect  in  the  assessment-roll  was  correct,  under  the  stipu- 
lation of  the  parties  that  the  plaintiff  would  not  claim  a  right  to 
prove  any  failure  of  the  assessors  to  take  the  proper-  oath.  A 
defect  in  the  form  of  the  oath  annexed,  if  there  be  one,  could 
have  no  bearing  upon  the  question  at  issue.  The  claim  for  the 
taxes  assessed  in  1873  is  open  to  similar  objections  to  those  pre- 
sented against  the  claim  for  the  taxes  of  the  other  years,  fif  the 
assignors  of  the  plaintiff  had  any  just  grounds  of  'complaint  to 
the  assessment  as  excessive,  they  should  have  pursued  the  course 
provided  by  statute  for  its  correction,  or  resorted  to  equity  to 
enjoin  the  collection  of  the  illegal  excess,  upon  payment  or  tendei*^ 
of  the  amount  due  upon  what  they  conceded  to  be  a  just  valua- 
tion. 

It  follows  that  the  judginent  of  the  court  below  must  be  af- 
firmed ;  and  it  is  so  ordered. 

Judgment  affirmed. 


Williams  v.  Boaedof  Supervisors  of  the  Cottntt  of  Albany.* 

(122  U.  S.  154.) 

Taxation  —  discrimination  —  hank  stock  —  constitutional  lam  —  remedial  statute. 

A  county  assessor  assessed  tlie  stock  of  all  the  banks  in  th«  county,  both  State 
and  National,  at  the  par  value.  The  actual  value  of  the  shares  of  the  Na- 
tional Albany  Exchange  Bank  was  from  twenty-five  to  thirty  per  cent  above 
par.  The  actual  value  of  the  shares  of  all  the  banks  in  the  county,  with 
one  exception,  was  above  par  from  ten  to  over  one  hundred  per  cent.     In  a 

♦Affirming  21  Fed.  Hep.  99. 
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suit  by  a  shareliolder  of  said  National  bank,  to  recover  tte  amount  paid 
upon  his  stock  on  the  ground  of  discrimination,  hdd,  that  the  discrimi- 
nation not  being  designed  by  the  assessor,  the  assessment  was  valid. 
Where  the  assessors  are  required  by  statute  tp  complete  the  assessment-roll 
by  a  certain  date,  and  to  make  oath  to  it  in  a  prescribe^  form,  and  these  re- 
quirements are  necessary  to  enable  notices  to  be  published  specifying  a  time 
when  they  would  meet  to  review  the  assessments  on  the  application  of  any 
person  aggrieved,  the  non-completion  of  the  assessment-roll  by  the  specified 
date,  and  departure  from  the  prescribed  form  of  oath,  may  be  cured  by 
remedial  statute  subsequently  enacted,  providing  the  right  of  the  tax  pay- 
ers aggrieved  by  the  assessment  to  have  their  objections  passed  upon  is 
saved . 


I 


N  error  to  the  Circuit   Court  of    the  United  States  for  the 
Northern  District  of  New  York. 

Matthew  Hale,  for  plaintiff  in  error. 


S.  W.  Rosendale  and  W.  H.  PeGkham,  for  defendant  in 
error. 

Field,  J.  This  is  an  action  to  recover  the  amount  of  certain 
taxes  alleged  to  have  been  illegally '  collected  from  the  plaintiff 
and  others  on  sundry  shares  of  stock  held  by  them  in  the  Na- 
tional Albany  Exchange  Bank,  in  the  city  of  Albany,  New  York, 
and  paid  into  the  treasury  of  the  county.  The  stockholders  other 
than  the  plaintiff  assigned  to  him  their  respective  claims  before 
its  commencement.  Their  demands  were  originally  embraced  in 
an  action  brought  by  one  Edward  N.  Stanley  against  the  board 
of  supervisors,  he  being  at  the  time  assignee  of  their  claims.  In 
that  action,  judgment  was  recovered  by  him.  The  case  being 
brought  to  this  court,  the  judgment  was  reversed,  and  the  cause 
remanded,  with  leave  to  the  court  below,  in  its  discretion,  to  hear 
evidence  upon  the  point  whether  the  shares  were  habitually  and 
intentionally  assessed  higher,  in  proportion  to  their  actual  value, 
than  other  moneyed  capital  generally,  and,  if  necessary,  to  allow 
an  amendment  of  the  pleadings  that  the  point  might  be  properly 
presented.  Supervisors  v.  Stanley,  105  U.  S.  305;  ante  33.  When 
the  case  was  remanded,  on  application  to  the  court  below,  all  the 
counts  of  the  complaint,  except  the  fourth,  were  amended.  Sub- 
sequently however  Stanley  discontinued  the  action  as  to  the  claim 
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for  the  taxes  assessed  and  collected  for  the  years  1876,  18Y7  and 
1878.  The  plaintiff  then  took  an  assignment  of  the  claim  for 
those  taxes  from  Stanley,  and  commenced  the  present  action. 
He  contends  that  the  assessment  for  those  years  xipon  the  shares 
of  the  stock  of  the  bank  was  illegal,  on  these  grounds  :  (1)  Be- 
canse  it  was  not  made  within  the  period  required  by  law,  which 
was  before  the  1st  of  September  of *each  year,  but  after  that  date ; 
(3)  because  it  was  not  accompanied  by  the  oath  of  the  assessors 
that  it  had  been  made  at  the  full  and  true  value  of  the  shares, 
subject  only  to  certain  specified  deductions  allowed  by  law ;  (3) 
because  it  was  higher  in  proportion  to  the  actual  value  of  the 
shares  than  the  assessment- of  other  moneyed  capital  in  the  hands 
of  individual  citizens  of  the  State  was  to  its  actual"  value.  The 
defendant  answered  these  grounds  by  a  general  denial,  and  by  set- 
ting up  an  act  of  the  Legislature  of  New  York,  passed  April  30, 
1883,  legalizing  and  confirming  the  assessment. 

The  issues  were  tried  by  the  court,  without  the  intervention  of 
a  jury,  by  consent  of  parties.  The  court  found  the  facts  as  ad- 
mitted by  the  pleadings  and  by  stipulation  of  the  parties,  from 
which  it  appeared,  among  other  things,  that  no  entry  of  an  assess- 
ment of  the  shares  of  the  stockholders  of  the  bank  was  made 
upon  the  assessment-roll  of  1876,  1877  and  1878,  until  after  the 
1st  day  of  September  of  those  years,  and  after  the  time  provided 
by  law  for  revising  and  correcting  the  assessment ;  that  the  oath 
of  the  assessors,  annexed  to  the  assessment  of  each  year,  was  de- 
fective in  its  averment  respecting  the  estimated  value  of  the  real 
estate  assessed,  hut  was  correct  in  its  averment  of  the  estimated 
value  of  the  personal  property ;  that  there  were  several  banks. 
State  and  National,  located  in  the  city  of  Albany,  and  that  the 
actual  value  of  their  shares  during  those  years,  with  one  excep- 
tion, was  above  par,  varying  in  that  I'espect  from  ten  to  over  one 
hundred  per  cent,  and  yet  the  value  of  all  of  them  was  assessed  at 
par  ,  and  the  actual  value  of  shares  in  the  National  Albany  Ex- 
change Bank  was  from  twenty-five  to  thirty  per  cent  above  par ; 
that  the  assessment  of  the  shares  of  some  of  the  other  banks  was 
higher  and  of  some  of  them  lower  than  this  figure  ;  and  that  the 
assessment  at  par  was  not  made  by  the  assessors  with  the  intent 
of  discriminating  against  the  holders  of  National  bank  shares,  or 
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ia  favor  of  the  holders  of  State  bank  shares,  or  other  moneyed 
capital.  As  a  conclusion  of  law,  the  court  found  that  the  assess- 
ments were  illegal  because  not  made  in  conformity  with  the  laws 
of  the  State,  but  that  they  were  legalized  and  confirmed  by  the 
act  of  its  Legislature  of  April  30,  1883,  and  that  they  were  not 
in  violation  of  any  law  of  the  United  States.  22  Blatchf.  302  ;  21 
Fed.  Rep.  90.  Judgment  was  accordingly  rendered  for  the  de- 
fendant, and  the  'plaintiff  has  brought  the  case  here  for  review. 

It  may  be  conceded  that  the  assessment  of  the  shares  of  the 
National  Albany  Exchange  Bank  was  in  some  instances  higher, 
in  proportion  to  their  actual  value,  than  the  assessment  of  some 
other  moneyed  capital  in  the  hands  of  individual  citizens  was  to 
its  actual  value;  but,  as  seen  from  the  findings,  such  discrimina- 
tion was  not  designed  by  the  assessors.  It  is  so  stipulated  by  the 
parties.  Whatever  discrimination,  in  such  instances,  may  have 
existed,  arose  from  the  difficulty  of  devising  any  other  mode  than 
tlie  one  adopted,  which  would  work  out  greater  equality  and  iini- 
formity  in  the  valuation  of  different  kinds  of  moneyed  capital. 
There  was  no  proof  as  to  the  assessment  of  any  moneyed  capital, 
except  shares  of  other  banks,  State  or  National.  The  value  of 
shares  in  some  of  these  banks  was  higher,  in  some  lower,  than 
that  of  the  shares  of  the  National  Albany  Exchange  Bank.  The 
method  adopted  of  assessing  all  shares  at  par  was  generally  satis, 
factory  to  the  owners  of  the  National  bank  stock  in  the  city  of 
Albany,  with  the  exception  of  a  few  stockholders  in  the  National 
Albany  Exchange  Bank.  Considering  the  nature  of  the  property, 
and  the  frequent  fluctuations  in  value  to  which  it  is  subject,  the 
method  applied  to  all  banks,  State  and  National,  came,  as  we  said 
in  the  recent  case  of  Stanley  v.  Board  of  Supervisors  of  Albany 
Co.,  ante  268,  as  nearly  as  practicable  to  securing  between  them 
equality  and  uniformity  of  taxation.  All  the  banks.  State  and 
National,  being  thus  placed,  as  respects  taxation,  upon  the  same 
footing,  the  method  could  not  be  considered  as  adopted  in  hostil- 
ity to  any  of  them.  If  it  sometimes  led  to  under- valuation  of  the 
shares  of  National  banks,  the  holders  could  not  complain.  If 
it  sometimes  led  to  over-valuation  of  the  shares,  the  aggrieved 
party  could  obtain  relief  by  pursuing  the  course  pointed  out  by 
the  statute  for  its  correction,  unless,  as  asserted,  this  course  was 
Vol,  III— 36. 


282  UNITED  STATES 


Williams  v.  Board  of  Supervisors  of  the  County  of  Albany. 

not,  in  the  years  mentioned,  available  to  the  plaintiff  and  the 
stockholders,  whose  interests  were  assigned  to  Kim,  because  their 
names  were  not  placed  on  the  assessment-roll  until  the  time  pro- 
vided by  law  for  revising  and  correcting  thp  assessment  had 
passed.  If  that  course  was  thus  cut  off,  they  could  have  resorted 
to  a  court  of  equity  to  enjoin  the  collection  of  the  illegal  excess 
upon  payment  or  tender  of  the  anlount  due  upon  what  they  ad- 
mitted to  be  a  just  valuation.  We  have  considered  this  subject 
so  fully  in  the  recent  case  of  Stanley  against  these  same  defend- 
ants, to  which  we  refer,  that  it  is  unnecessary  to  pursue  it 
further. 

The  irregularities  m  the  assessment  for  the  years  1876,  1877 
and  1878,  in  that  no  entry  of  any  assessment  of  the  shares  of  tlie 
plaintiff,  and  of  the  stockholders  whose  claims  were  assigned  to 
him,  was  made,  on  the  assessment-roll  of  those  years,  until  after 
the  1st  of  September,  and  after  the  time  for  revising  and  correct- 
ing the  assesement  had  passed,  and  in  the  defect  of  the  oath 
annexed,  in  its  averment  as  to  the  estimate  of  the  value  of 
real  estate,  were,  in  our  judgment,  cured  by  the  Validating 
Act  of  April  30,  1883.  The  power  of  taxation  vested  in  the 
Legislature  is,  with  some  exceptions,  limited  only  by  constitu- 
tional provisions  designed  to  secure  equality  and  uniformity  in 
the  assessment.  The  mode  in  which  the  property  shall  be  ap- 
praised, by  whom  its  appraisement  shall  be  made,  the  time  within 
which  it  shall  be  done,  what  certificate  of  their  action  shall  be 
furnished,  and  when  parties  shall  be  heard  for  the  correction  of 
errors,  are  matters  resting  in  its  discretion.  Where  directions 
upon  the  subject  might  originally  have  been  dispensed  with,  or 
executed  at  another  tinie,  irregularities  arising  from  neglect  to 
follow  them  may  be  remedied  by  the  Legislature,  unless  its  ac- 
tion in  this  respect  is  restrained  by  constitutional  provisions  pro- 
hibiting retrospective  legislation.  It  is  only  necessary  therefore 
in  any  case  to  consider  whether  the  assessment  could  have  been 
ordered  originally  without  requiring  the  proceedings,  the  omis- 
sion or  defective  performance  of  which  is  complained  of,  or  with- 
out requiring  them  within  the  time  designated.  If  they  were 
not  essential  to  any  valid  assessment,  and  therefore  might  have 
been  omitted  or  performed  at  another  time,  their  omission  or  de- 
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fective  performance  may  be  cured  by  the  same  authority  which 
directed  them,  provided  always  that  iutervening  rights  are  not  im- 
paired. Such  is  the  conclusion  of  numerous  adjudications  by  the 
State  courts  upon  the  effect  of  curative  acts,  and  of  this  court  in 
Mattingly  v.  District  of  Columhia,  97  U.  S.  687,  690  ;  Bart  y. 
Henderson,  17  Mich.  218 ;  Musselman  v.  Logansjport,  29  Ind. 
533 ;  Grim  v.  Weissenberg  School  Dist.,  57  Penn.  St.  433 ;  98 
Am.  Dec.  237.  The  completion  of  the  assessment-roll  in  the- 
case  at  bar  before  the  1st  of  September  in  the  years  mentioned, 
and  the  form  of  the  oath  annexed,  were  not  so  vital  to  the  assess- 
ment itself  as  necessarily  to  render  the  defect  arising  from  a  later 
return  or  a  deficient  oath  incurable.  The  completion  of  the 
assessment-roll  by  that  date  was  deemed  essential  by  the  court 
below,  because  the  law  required  the  assessors  forthwith  to  cause 
notices  to  be  pablished  in  three  of  the  public  newspapers  of  the 
city  for  twenty  days,  specifying  a  day  at  their  expiration  when 
they  would  meet,  and  remain  in  session  five  days  for  the  purpose 
of  reviewing  their  assessments  on  the  application  of  any  one 
aggrieved.  The  requirement  was  designed  to  afford  taxpayers 
whose  names  were  on  the  roll  an  opportunity  for  the  examination 
and  correction  of  the  assessment  of  their  property.  The  assess- 
ment could  not  stand  if  they  were  deprived  of  tliat  opportunity.^ 
But  it  is  not  perceived  why  it  might  not  be  legalized  and  con- 
firmed by  the  Legislature  giving  to  them  such  opportunity  after 
the  time  originally  designated  had  expired.  !No  just  right  of  the- 
tax  payer  would  thereby  be  defeated. 

The  assessment  of  the  shares  of  the  bank  for  the  years  1876,. 
1877  and  1878  was  held  invalid  for  the  reason  stated,  under  the 
laws  of  the  State,  although  from  what  we  have  said  it  would  not 
be  open  to  objection  as  being  in  conflict  with  the  act  of  Con- 
gress. It  is  only  in  view  of  its  invalidity  for  want  of  conformity 
to  the  laws  of  the  State  that  the  "Validating  Act  becomes  of  im- 
portance. That  act  declares  that  the  assessments  contained  in  the 
assessment-rolls  of  the  wards  of  the  city  for  the  above  years  are 
"  in  all  things  legalized  and  confirmed,  subject  to  the  rights  oi  the 
shareholders,  or  their  personal  representatives,  in  National  or 
State  banks  which  were  located  in  said  city,  during  those  years, 
and  the  assessments  against  whom,  by  reason  of  their  ownership* 
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of  such  shares,  were  collected  by  process  of  law,  to  claim  a  de- 
duction from  or  cancellation  of  such  assessment."  It  required 
the  assessors,  within  ten  days  after  the  passage  of  the  act,  to  pub- 
lish in  the  official  papers  of  the  city  daily  for  three  weeks,  Sun- 
days and  holidays  excepted,  a  notice  to  the  stockholders  that  the 
assessors  would  be  in  attendance  at  their  office  in  Albany  for 
three  weeks  subsequent  to  the  lasE  day  of  publication  of  the  no- 
tice, and  hear  applications  for  the  deduction  from  the  assessments 
of  any  amount  which  such  stockholders  or  their  personal  repre- 
sentatives would  have  been  entitled  to  deduct  under  the  law  as  it 
existed  in  the  year  when  the  assessment  was  placed  on  the  roll, 
had  such  application  then  been  made.  And  the  act  provided  that 
such  shareholders,  or  any  one  representing  them,  might  appear 
before  the  assessors,  and  apply  for  a  deduction  or  cancellation  of 
the  assessment  upon  any  ground  which  would  have  been  a  legal 
one  when  the  assessment  was  placed  on  the  roll,  and  the  asses- 
sors were  empowered  to  grant  such  reduction  or  cancellation  as 
the  shareholders  would  have  been  legally  entitled  to  at  that  time. 
The  act  also  made  provision  for  the  collection  and  payment  to 
the  parties  of  the  amount  found  to  be  due  them,  with  interest. 

It  is  difficult  to  see  on  what  plausible  ground  the  validity  of 
this  act  can  be  questioned,  unless  the  power  of  the  Legislature  to 
cure  by  legislative  act  any  irregularities  of  the  assessment  be 
denied.  Every  right  of  the  shareholder  who  had  paid  taxes  on 
the  assessment  —  and  it  does  not  appear  that  there  were  any 
others  —  was  secured.  He  could  present  any  claim  he  might  have 
for  a  reduction  or  cancellation  of  the  assessment,  and  be  heard  re- 
specting it.  He  occupied  the  same  position  he  would  have  held 
if  the  assessment  of  his  shares  had  been  placed  on  the  assessment^ 
roll  within  the  time  required  — that  is,  before  the  1st  of  Septem- 
ber—  and  the  oath  annexed  had  been  without  any  fault  or  omis- 
sion in  its  averments.  The  plaintiff  and  the  other  shareholders 
were  bound,  as  owners  of  property,  to  bear  their  just  proportion 
of  the  public  burdens ;  and  if,  in  ascertaining  what  that  propor- 
tion should  be,  some  steps  in  the  pi'oeeeding  were  omitted  which 
invalidated  the  assessment,  it  would  seem  but  just  that  the  defect 
should  be  cured,  if  practicable,  and  the  shareholders  not  be  allowed 
4o  escape  taxation,  and  thus  entail  the  burden  they  should  bear 
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upon  other  tax  payers  of  the  community.  After  the  Yalidatin^ 
Act  was  passed,  the  plaintiff  applied  to  the  assessors  for  the  can- 
cellation of  the  assessment  for  the  years  1876,  1877  and  1878,  or 
a  reduction  from  the  amount  assessed.  The  assessors  refused  to 
cancel  the  assessments,  but  they  allowed  a  reduction  from  them 
to  the  amount  of  $2,071.66,  which  was  paid  to  him. 

It  follows  from  the  views  expressed  that  the  judgment  of  the 
Circuit  Court  must  be  affirmed,  and  it  is  so  ordered. 


Davenport  Nat".  Bank  v.  Board   of  Equalization,  City  of 
,    Davenport,  Iowa,  and  Others.* 

(123  U.  S.  83.) 

Taxation  —  constitutionality. 

The  Iowa  statute  which  taxes  savings  banks  on  the  amount  of  their  paid-up 
capital,  and  does  not  tax  the  shares  of  those  banks  held  by  individuals,  the 
same  rate  being  assessed  upon  the  capital  of  the  savings  banks  as  upon  the 
shares  of  the  National  banks,  and  the  tax  upon  the  former  not  being  shown  to 
be  less  than  that  upon  the  latter,  is  not  invalid. 


I 


N  error  to  the  Supreme  Court  of  the  State  of  Iowa. 

A.  J.  Hirschl  and  W.  T.  Dittoe,  for  plaintiff  in  error. 

E.  E.  Cook,  L.  M.  Fisher  and  0.  A .  Ficke,  for  defendants  in 


error. 


Miller,  J.  This  is  a  writ  of  error  to  the  Supreme  Court  of 
the  State  of  Iowa.  The  question  presented  grows  out  of  the  al- 
legation on  the  part  of  the  bank,  which  is  a  National  bank  located 
in  Iowa,  that  the  shares  of  its  stock  are  taxed  at  a  rate  which  is 
in  excess  of  the  taxes  levied  upon  other  moneyed  capital  of  the 
State.  The  foundation  of  this  allegation  is  that  the  statute  of  the 
State  on  this  subject  taxes  savings  banks,  one  of  which  is  in  the 
same  town  with  the  plaintiff,  on  the  amount  of  its  paid-up  capital^ 

*  Affirming  64  Iowa,  140. 
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•and  does  not  tax  the  shares  of  those  banks  held  by  the  individual 
shareholders.  The  case,  passing  through  the  proper  stages  iti  the 
"State  tribunals,  was  decided  by  the  Supreme  Court  against  the 
plaintiff. 

The  proposition  of  counsel  seems  to  be  that  the  capital  of  sav- 
ings banks  can  be  taxed  by  the  State  in  no  other  way  than  by  an 
assessment  upon  the  shares  of  that  capital  held  by  individuals, 
because,  under  the  act  of  Congress,  the  capital  of  the  National 
"banks  can  only  be  taxed  in  that  way.  It  is  strongly  urged  that 
in  no  other  mode  than  by  taxing  the  stockholders  of  each  and  all 
the  banks  can  a  perfect  equality  of  taxation  be  obtained.  The 
:arguraent  is  not  conclusive  if  the  proposition  were  sound ;  for  the 
act  of  Congress  does  not  require  a  perfect  equality  of  taxation  be- 
tween State  and  National  banks,  but  only  that  the  shared  of  the  Na^ 
tional  banks  shall  not  be  taxed  at  a  higher  rate  than  other  moneyed 
capital  in  the  hands  of  individuals.  That  this  does  not  mean  entire 
equality  is  evident  from  the  fact  that  if  the  capital  of  the  National 
banks  were  taxed  at  a- much  lower  rate  than  other  moneyed  capi- 
tal in  the  State,  the  banks  would  have  no  right  to  complain,  and 
the  law  in  that  respect  would  not  violate  the  provisions  of  the  act 
of  Congress  for  the  protection  of  National  banks.  It  has  never 
been  held  by  this  court  that  the  States  should  abandon  systems  of 
taxation  of  their  own  banks,  or  of  money  in  the  hands  of  their 
other  corporations,  which  they  may  think  the  most  wise  and  ef- 
ficient mo'des  of  taxing  their  own  corporate  organizations,  in 
order  to  make  that  taxation  conform  to  the  system  of  taxing  the 
National  banks  upon  the  shares  of  their  stock  in  the  hands  of  their 
owners.  All  that  has  ever  been  held  to  be  necessary  is  that  the 
system  of  State  taxation  of  its  own  citizens,  of  its  own  banks,  and 
of  its  own  corporations,  shall  not  work  a  discrimination  unfavor- 
able to  the  holders  of  the  shares  of  the  National  banks.  Nor  does 
the  act  of  Congress  require  any  thing  more  than  this  ;  neither  its 
language  nor  its  purpose  can  be  construed  to  go  any  further. 
Within  these  limits  the  manner  of  assessing  and  collecting  all 
taxes  by  the  States  is  uncontrolled  by  the  act  of  Congress. 

In  the  case  before  us  the  same  rate  per  cent  is  assessed  upon 
the  capital  of  the  savings  banks  as  upon  the  shares  of  the  National 
banks.     It  does  not  satisfactorily  appear  from  any  thing  found  in 


SUPKEMB  COURT,  1887.  287 

Davenport  Nat.  Bank  v.  Board  of  Equalization,  City  of  Davenport,  Iowa. 

this  record  that  this  tax  upon  the  moneyed  capital  of  the  savings 
banks  is  not  as  great  as  that  upon  the  shares  of  stock  iu  the 
National  banks.  It  is  not  necessary,  nor  a  probable  inference 
from  any  thing  in  this  system  of  taxation,  that  it  should  be  so, 
and  it  is  not  shown  by  any  actual  facts  in  the  record  that  it  is  so. 
If  then  neither  the  necessary,  usual  or  probable  effect  of  the  sys- 
tem of  assessment  discriminates  in  favor  of  the  savings  banks 
against  the  National  banks  upon  the  face  of  the  statute,  nor  any 
evidence  is  given  of  the  intention  of  the  Legislature  to  make  such 
a  discrimination,  nor  any  proof  that  it  works  an  actual  and  ma- 
terial discrimination,  it  is  not  a  case  for  this  court  to  hold  the 
statute  unconstitutional.  The  whole  subject  has  been  recently 
considered  by  this  court  in  the  case  of  Bank  v.  New  York,  121  XJ. 
S.  138  ;  7  Sup.  Ct.  Eep.  826  ;  ante  243.  In  that  opinion  it  was  held 
that  while  the  deposits  in  the  savings  banks  of  New  York  consti- 
tuted moneyed  capital  in  the  hands  of  individuals,  yet  it  was 
clear  that  they  were  not  within  the  meaning  of  the  act  of  Con- 
gress in  such  a  sense  as  to  require  that  because  they  were  ex- 
empted from  taxation  the  shares  of  stock  in  National  banks  must 
also  be  exempted.  The  reason  given  for  this  is  that  the  institu- 
tions generally  established  under  that  name  are  intended  for 
the  deposits  of  the  small  savings  and  accumulations  of  the  indus- 
trious and  thrifty ;  that  to  promote  their  growth  and  progress  is 
the  obvious  interest  and  manifest  policy  of  the  State  ;  and  as  was 
said  in  Hepburn  v.  School  Directors,  23  Wall.  480 ;  1  Nat.  Bank 
Cas.  113,  it  could  not  have  been  the  intention  of  Congress  to 
exempt  bank  shares  from  taxation  because  some  moneyed  capital 
was  exempt. 

It  is  unnecessary  to  inquire  whether  the  savings  banks  of  Iowa 
are  based,  upon  principles  similar  to  those  of  New  York,  which 
were  the  subject  of  the  opinion  in  Bank  v.  New  York,  for  while 
in  that  case  the  savings  banks  were  exempt  from  taxation,  the 
Iowa  statute  imposes  a  tax  upon  them  equal  to  that  imposed  upon 
the  shares  of  the  National  banks.  The  whole  subject  is  so  fully 
reviewed  and  reconsidered  in  that  opinion,  delivered  less  than  a 
year  ago,  that  it  would  be  but  a  useless  repetition  to  go  further 
into  the  question. 

The  judgment  of  the  Supreme  Court  of  Iowa  is  affirmed. 
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Lessassiee  V.  Kennedy. 

(123  U.  S.521.) 

JurUdiction  —  transfer  of  stock  —  UaMlity  of  assignor. 

On  the  sale  of  shares  in  a  National  bank,  the  name  of  the  assignee  not  having- 
been  inserted  in  the  blank  left  for  that  purpose  in  the  transfer-book  of  the 
bank,  and  the  assignors  having  been  compelled,  in  a  suit  brought  by  a  re- 
ceiver, to  contribute  as  owners  of  such  shares  toward  the  liabilities  of  the 
bank,  the  assignors  brought  this  suit  against  their  assignee  to  recover  the 
money  so  paid.  Meld,  that  the  action  was  not  within  the  jurisdiction  of  a 
Federal  court, 

IN  error  to  the  Supreme  Court  of  the  State  of  Louisiana.  On 
motion  to  dismiss  the  writ  of  error  for  want  of  jurisdiction. 
Action  to  recover  money  which  plaintiffs  had  been  compelled 
to  contribute  toward  the  liabilities  of  a  bank  on  account  of  cer- 
tain shares  which  they  had  previously  sold  to  defendant.  The 
judgment  of  the  Louisiana  Supreme  Court  was  in  the  defendant's 
favor. 

a.  0.  Miller  and  Enoch  Totten,  for  plaintiffs  in  error. 
W.  Hallett  Phillips  and  J.  McConnell,  for  defendant  in  error. 

Watte,  C.  J.  At  tlie  hearing  of  this  cause  a  motion  was 
made  to  dismiss  the  writ  of  error  for  want  of  jurisdiction,  on  the 
ground  that  no  Federal  question  was  involved  in  the  decision  be- 
low.    This  motion  will  be  first  considered. 

The  facts  as  disclosed  by  the  record  are  as  follows :  On  the  24th 
of  February,  1873,  Lessassier  &  Binder  sold  to  Samuel  H. 
Kennedy  at  New  Orleans,  through  his  broker,  E.  C.  Feinour, 
forty  shares  of  the  capital  stock  of  the  Crescent  City  National 
Bank,  and  in  accordance  with  the  prevail  ing  custom  at  that  place 
upon  such  sales,  signed  a  transfer  of  the  shares  sold  upon  the 
transfer-book  of  the  bank,  leaving  the  name  of  the  transferee 
blank.  On  the  15th  of  March,  Kennedy  sold  the  same  stock  to 
Thomas  A.  Adams,  a  responsible  person,  but  at  the  request  of 
the  purchaser,  the  transfer  on  the  books  of  the  bank  was  made  to 
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Morris  Dyer,  who  was  irresponsible,  by  writing  his  name  in  the 
blank  left  for  the  name  of  the  transferee  in  the  assignment  which 
had  been  signed  by  Lessassier  &  Binder.  The  bank  was  known 
to  be  embarrassed  March  llth,  and  on  the  lYth  of  that  month  it 
closed  its  doors  and  soon  afterward  a  receiver  was  appointed, 
under  the  National  Banking  Act,  hj  the  Comptroller  of  the 
Currency.  On  the  1st  of  August,  1874,  the  receiver,  by  direc- 
tion of  the  Comptroller,  brought  a  suit  against  the  shareholders  to 
enforce  their  individual  liabilitj'  for  the  debts  of  the  bank,  under 
section  5151,  Revised  Statutes.  To  this  suit  Kennedy  was  made 
a  party,  as  the  holder  of  the  shares  which  had  been  sold  to  him  as 
above.  He  appeared  and  filed  an  answer,  setting  up  his  sale  to 
Adams  as  a  defense.  Upon  the  hearing  a  final  decree  was  rendered 
June  2,  1876,  dismissing  the  bill  as  to  him.  A  suit  was  then 
brought  by  the  receiver  against  Lessassier  &  Binder,  alleging  that 
they  were  the  owners  of  the  stock  at  the  time  of  the  failure  of 
the  bank.  They  notified  Kennedy  that  this  suit  had  been  begun, 
and  that  if  their  defense  failed  they  should  fall  back  on  him  and 
hold  him  for  whatever  amount  they  might  be  compelled  to  pay 
"  on  stock  which,  from  February  24,  1873,  they  had  ceased  to 
own  and  had  transferred  to  him."  In  the  answer  of  Lessassier 
&  Binder  they  set  up  the  sale  to  Kennedy  as  a  defense  to  the  ac- 
tion. At  the  final  hearing  a  judgment  was  rendered  against 
them  on  the  pleadings  and  proofs,  May  16,  1879,  for  $2,800,  and 
interest  at  five  per  cent  per  annum  from  July  23,  1874.  This 
judgment  they  paid,  and  then  brought  the  present  suit  against 
Kennedy,  to  recover  from  him  the  amount  of  their  payment.  In 
the  petition  it  was  alleged  that  upon  the  sale  of  the  stock  to 
Kennedy,  and  the  signing  of  the  transfer  on  the  books  of  the  bank, 
it  became  his  duty  to  insert  his  name  in  the  blank  left  for  that  pur- 
pose, and  that  they  had  been  compelled  to  pay  the  judgment  in 
favor  of  the  receiver  "  owing  to  the  conduct  of  the  said  Kennedy 
in  not  causing  his  name  to  be  inserted  in  the  transfer-book  aforesaid 
as  transferee  of  said  stock,  and  preserving  in  said  transfer-book  of 
said  bank,  contrary  to  his  obligation  and  duty,  the  said  transfer  in 
blank,  with  your  petitioners'  name  signed  thereto,  from  the  time 
of  said  sale  to  him  until  said  *  *  *  bank  failed  and  owing 
to  the  other  acts  of  the  said  *  *  *  Kennedy  in  the  premises 
Vol.  Ill— 37. 
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by  which  he  subjected  your  petitioners  to  a  liability  which  was 
his  own,  and  which  he  should  have  met ;  that  his  said  conduct 
and  acts  were  violative  of  his  obligations  in  the  premises  and 
your  petitioners'  rights ;  were  unlawful,  illegal,  and  have  caused 
to  your  petitioners  loss  and  daniage  to  the  extent  of  *  *  * 
said  amount  paid  by  them." 

From  this  statement  of  the  case  it  is  apparent  that  the  suit  was 
not  brought  against  Kennedy  to  enforce  any  liability  of  his  under 
the  National  Banking  Act.  That  liability  was  disposed  of  in  the 
suit  of  the  receiver  against  him  for  its  enforcement.  Neither  do 
Lessassier  &  Binder  claim  under  the  receiver,  nor  are  they  seek- 
ing to  enforce  the  liability  of  Kennedy  as  a  shareholder.  Their 
claim,  and  their  only  claim  against  him  is  for  his  failure  to  insert 
his  own  name,  or  that  of  some  other  responsible  person,  in  the 
blank  which  had  been  left  by  them  in  the  transfer  they  signed  on 
the  books  of  the  bank  for  the  stock  he  had  bought.  His  obliga- 
tion to  them,  if  any  there  is,  grows  out  of  his  contract  with  them 
as  a  purchaser,  and  not  out  of  the  Banking  Law.  That  presents 
no  Federal  question.  There  is  nothing  in  that  law  which  makes 
it  his  duty  to  save  his  assignors  from  harm  by  reason  of  their 
former  ownership,  or  which  required  him  to  register  his  owner- 
ship for  their  protection.  Neither  is  it  at  all  important  that  in 
its  opinion,  the  Supreme  Court  of  the  State  expressed  a  doubt  as 
to  the  correctness  of  the  judgment  against  Lessassier  &  Binder. 
That  judgment  as  it  stood  was  conclusive  on  that  point,  and  if 
Kennedy  had  been  liable  to  them  at  all,  it  would  have  been  for 
the  amount  adjudged,  because  he  had  been  called  upon  to  defend 
if  he  desired  to  do  so.  He  was  discharged,  not  because  the  judg- 
ment was  wrong,  but  because  he  had  not,  in  the  opinion  of  the 
court,  been  guilty  of  any  neglect  of  duty  toward  those  against 
whom  it  was  rendered,  which  would  make  him  liable  to  them 
therefor. 

The  motion  to  dismiss  is  granted. 
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Same  v.  Mixtek. 
Same  v.  Whitney. 
Same  y.  Demmon. 

02i  TJ.  S.  721.) 

Attachment  —  before  judgment  —  Federal  jurisdiction  —  unlawful  attachment — 
bond  for  property  —  validity  —  action  to  set  aside  bond — equity — jurisdic- 
tion. 

Under  U.  S.  Revised  Statutes,  section  5343,  providing  that  no  attachment  before 
final  judgment  shall  be  issued  in  any  State  court  against  a  National  bank,  and 
U.  S.  Revised  Statutes,  section  915,  entitling  the  plaintiff  in  actions  in  the 
Federal  courts  to  similar  remedies  by  attachment  to  those  provided  by  the 
laws  of  the  State  in  which  such  courts  are  held,  a  Federal  court  may  not  issue 
a  writ  of  attachment  before  final  judgment  against  a  National  bank. 

A  bond  given  to  release  property  from  an  illegal  attachment  is  void. 

The  principal  in  a  bond  given  in  an  attachment  suit  may  maintain  an  action  in 
equity  to  have  the  bond  declared  void  and  the.  property  held  by  the  sure- 
ties as  indemnity  returned. 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts.     In  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachusetts. 

George  Mixter,  Henry  M.  Whitney  and  Daniel  L.  Demmon 
each  brought  an  attachment  suit  against  the  Pacific  National  Bank 
of  Boston,  and  all  obtained  judgment.  The  bank,  by  Peter  But- 
ler, its  receiver,  brings  error.  The  bank,  by  its  receiver,  also 
brought  suit  in  equity  against  Lewis  Coleman,  John  Shepard, 
George  Mixter,  Lucy  E.  Prescott,  executrix  of  Calvin  B.  Pres- 
cott,  deceased,  Henry  M.  Whitney  and  Daniel  L.  Demmon  to  re- 
cover possession  of  property  of  the  bank  deposited  with  Coleman 
and  Shepard  to  secure  them  against  loss  on  account  of  bonds 
signed  by  them  as  sureties,  and  given  to  release  property  seized 
on  these  attachments.  The  bill  was  dismissed  on  the  hearing  and 
the  receiver  appeals. 

*  Beverslng  Price  v.  Coleman,  23  Fed.  Hep.  694. 
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A.  A.  Ranney,  for  appellant  and  plaintiff  in  error. 

Joshua  D.  Ball,  for  appellees  Mixter  and  Prescott. 

Alfred  D.  Foster,  for  appellee  Whitney. 

Henry  Wheeler,  for  appellee  Denimon. 

Richard  Stone,  for  appellees  Coleman  and  Shepard. 

"Waite,  C.  J.  All  of  these  cases  involve  the  same  general  ques- 
tion, and  they  may  properly  be  considered  and  decided  together. 
From  the  records  it  appears  that  the  Pacific  National  Bank  of 
Boston  was  an  association  for  carrying  on  the  business  of  banking, 
organized  under  the  National  Bank  Act.  On  the  20th  of  No- 
vember, 1881,  it  became  embarrassed,  and  was  placed  in  charge  of 
a  bank  examiner,  in  whose  control  it  remained  until  March  18, 
1882,  when  its  doors  were  opened  for  business  with  the  consent 
of  the  Comptroller  of  the  Currency.  By  statute,  in  Massachu- 
setts civil  actions  are  begun  by  original  writ,  which  "  may  be 
framed  either  to  attach  the  goods  or  estate  of  the  defendant,  and, 
for  want  thereof,  to  take  his  body;  or  it  maybe  by  original  sum- 
mons, with  or  without  an  order  to  attach  the  goods  or  estate." 
Pub.  Stat.  Mass.  1882,  chap.  161,  §§  13,  14.  "All  real  and  per- 
sonal estate  liable  to  be  taken  on  execution  *  *  *  may  be 
attached  upon  the  original  writ  in  any  action  in  which  debt  or 
damages  are  recoverable,  and  may  be  held  as  security  to  satisfy 
such  judgment  as  the  plaintiff  may  recover."  §  38.  "  A 
person  or  corporation  whose  goods  or  estate  are  attached  on  mesne 
process  in  a  civil  action  may,  at  any  time  before  final  judgment, 
dissolve  such  attachment  by  giving  bond  with  sufiHcient  sureties, 
*  *  *  with  condition  to  pay  to  the  plaintiff  the  amount,  if 
any,  that  he  may  recover  within  thirty  days  after  the  final  judg- 
ment in  such  action."  §  122.  At  the  time  the  bank  resumed 
business,  it  was  indebted  to  George  Mixter  in  the  sum  of  $15,000  ; 
to  Henry  M.  Whitney  also  in  the  sum  of  $16,000 ;  to  Daniel  L. 
Demmon  in  the  sum  of  $25,000;  and  to  Calvin  B.  Prescott  in 
the  sum  of  $5,000.  On  the  24th  of  March,  1881,  Mixter  and 
Prescott  each  began  a  suit  against  the  bank  in  the  Circuit  .Court 
of  the  United  States  for  the  District  of  Massachusetts,  by  writ  di- 
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recting  an  attachment,  to  recover  the  amounts  due  them  respect- 
ively. Demmon  also  began  a  suit  in  the  same  court  and  in  the 
same  way  on  the  28th  of  March,  to  recover  the  amount  due  him, 
and  Whitney  another  on  the  28th  of  April,  upon  the  claim  in  his 
favor.  At  the  time  these  suits  were  begun,  the  bank  had  money 
on  deposit  to  its  credit  in  the  Maverick  National  Bank  and  in  the 
Howard  -N"ational  Bank,  and  the  necessary  steps  were  taken  to 
subject  these  deposits  to  the  attachments  which  were  issued  in  the 
several  suits.  The  bank  arranged  with  Lewis  Coleman  and  John 
Shepard  to  become  its  sureties  upon  bonds  to  dissolve  attach- 
ments in  any  actions  that  might  be  brought  against  it,  and  placed 
in  their  hands  a  certificate  of  deposit  in  the  Maverick  National 
Bank  for  $100,000,  to  be  held  as  their  protection  against  all  lia- 
bilities which  should  be  thus  incurred.  This  certificate  was  after- 
ward exchanged  for  $121,000  of  the  bonds  of  the  Nantasket  Com- 
pany, $20,000  of  the  bonds  of  the  Toledo,  Delphos  and  Burlington 
Eailroad  Company  and  $15,000  of  bonds  of  the  Lebanon  Springs 
Eailroad  Company.  Immediately  after  each  of  the  attachments  in 
the  above  actions  had  bfeen  made,  the  bank  executed  a  bond  to  the 
plaintiff  in  a  penal  sum  snited  to  the  amount  of  the  claim,  with 
Coleman  and  Shepard  as  its  sureties,  reciting  the  attachment,  and 
that  the  bank  "desires  to  dissolve  said  attachment  according  to 
law,' '  and  conditioned  to  be  void  "  if  the  Pacific  National  Bank 
of  Boston  shall,  within  thirty  days  after  the  final  judgment  in  the 
aforesaid  action,  pay  to  the  plaintiff  therein  named  the  amount, 
if  anj',  which  he  shall  recover  in  such  action.' '  Upon  the  execu- 
tion of  the  bond  in  each  case,  the  attachment  was  dissolved. 
After  this  the  bank  closed  its  doors  a  second  time,  and  on  the  22d 
of  May,  1882,  a  receiver  was  appointed  by  the  Comptroller  of  the 
Currency  in  accordance  with  the  provisions  of  section  5234  of  the 
Revised  Statutes,  and  at-  once  took  possession  of  its  assets  and 
proceeded  to  wind  up  its  affairs.  When  the  receiver  was  ap- 
pointed he  found  the  several  suits  which  had  been  commenced  still 
pending.  In  the  cases  of  Mixter,  Whitney  and  Demmon  he  ap- 
peared, answered  for  the  bank,  filed  motions  to  discharge  the  attach- 
ments, and  motions  to  dismiss  the  suits.  His  motions'  were  all 
overruled,  and,  his  defenses  not  being  sustained,  judgments  were 
rendered  against  the  bank  in  each  of  the  cases  for  the  amounts 
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found  to  be  due  the  several  plaintiffs  respectively.  For  the  re- 
view of  the  action  of  the  court  in  these  cases  the  writs  of  error 
which  are  now  under  consideration  were  brought.  The  suit  of 
Prescott  still  remains  undisposed  of  in  the  Circuit  Court.  Failing 
in  his  motions  and  in  his  defenses  at  law,  the  receiver  filed  a  bill 
in  equity  in  the  Circuit  Court  against  the  several  attaching  credit- 
ors, and  the  sureties  on  the  bonds  given  to  dissolve  the  attach- 
ments, the  object  of  which  was  to  reduce  to  his  possession  the 
securities  which  were  held  by  the  sureties  for  their  protection 
against  liability,  and  to  restrain  the  several  attaching  creditors 
from  enforcing  the  attachment  bonds  on  the  ground,  among  others, 
"  that  the  attachments  made  in  said  actions  were  unauthor- 
ized, illegal  and  void."  This  bill  was  dismissed  by  the  Circuit 
Court  (22  Fed.  Eep.  694);  and  from  that  decree  the  appeal  which 
is  now  one  of  the  subjects  of  consideration  was  taken. 

In  the  view  we  take  of  the  case,  the  most  important  question 
to  be  considered  is,  whether  an  attachment  can  issue  against  a  Na- 
tional bank  before  judgment  in  a  suit  begun  in  the  Circuit  Court 
of  the  United  States.  Section  5242  of  the  Revised  Statutes  of 
the  United  States  contains  this  provision :  "  No  attachment,  in- 
junction or  execution  shall  be  issued  against  such  association  or 
its  property  before  final  judgment  in  any  suit,  action  or  proceed- 
ing, in  any  State,  county  or  municipal  court."  The  original  Na- 
tional Bank  Act  contained  nothing  of  this  kind,  but  the  prohibi- 
tion first  appeared  in  the  act  of  March  3,  1873  (chap.  269,  §  2,  17 
Stat.  603),  as  a  new  proviso  added  to  section  57  of  the  act  of 
June  3,  1864  (chap.  106,  13  Stat.  116).  That  section  was  origin- 
ally as  follows :  "  That  suits,  actions,  and  proceedings  against  any 
association  under  this  act  may  be  had  in  any  circuit,  district  or 
territorial  court  of  the  United  States  held  within  the  district  in 
which  such  association  may  be  established,  or  in  any  State,  county 
or  municipal  court  in  the  county  or  city  in  which  said  association 
is  located,  having  jurisdiction  in  similar  cases:  provided,  how- 
ever, that  all  proceedings  to  enjoin  the  Comptroller  under  this  act 
shall  be  had  in  a  circuit,  district  or  territorial  court  of  the  United 
States,  held  in  the  district  in  which  the  association  is  located." 
The  amending  act  was  as  follows :  "  That  section  fifty-seven 
*     *     *     be  amended  by  adding  thereto  tlie  following :  '  And 
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provided,  further,  that  no  attachment,  injunction  or  execution 
shall  be  issued  against  such  association,  or  its  property,  before  final 
judgment  in  any  such  suit,  action  or  proceeding  in  any  State, 
county  or  municipal  court.' "  Section  52  of  the  original  Na- 
tional Bank  Act  was  as  follows :  "  That  all  transfers  of  the  notes, 
bonds,  bills  of  exchange  and  other  evidences  of  debt  owing  to  any 
•  association,  or  of  any  deposits  to  its  credit ;  all  assignments  of " 
mortgages,  sureties  on  real  estate,  or  of  judgments  or  decrees  in 
its  favor ;  all  deposits  of  money,  bullion  or  other  valuable  thing 
for  its  use,  or  for  the  use  of  any  of  its  shareholders  or  creditors  ; 
and  all  payments  of  money  to  either,  made  after  .the  commission 
of  an  act  of  insolvency,  or  in  contemplation  thereof,  with  a  view 
to  prevent  the  application  of  its  assets  in  the  manner  prescribed 
by  this  act,  or  with  a  view  to  the  preference  of  one  creditor  to 
another,  except  the  payment  of  its  circulating  notes  —  shall  be  null 
and  void."  13  Stat.  115.  This  was  evidently  intended  to  preserve 
to  the  United  States  that  "  first  and  paramount  lien  upon  all  the 
assets  of  such  association  "  which  was  given  by  section  4:7  as  secu- 
rity for  the  repayment  of  any  amount  expended  by  them  to  redeem 
the  circulating  notes,  over  and  above  the  proceeds  of  the  bonds 
pledged  for  that  purpose,  and  to  place  all  the  other  creditors  on  that 
equality  in  the  distribution  of  the  assets  of  an  insolvent  bank  which 
was  clearly  provided  for  in  section  50,  where  the  Comptroller  of 
the  Currency  is  required  to  make  ratable  dividends  of  the  pro- 
ceeds of  the  assets  of  the  association  realized  by  the  receiver  "  on 
all  such  claims  as  may  have  been  proved  to  his  satisfaction,  or  ad- 
judicated in  a  court  of  competent-  jurisdiction."  Bank  v.  Colby, 
21  Wall.  609,  613  ;  1  Nat.  Bank  Cas.  109.  In  the  revision  of  the 
statutes,  section  52  of  the  original  act,  and  the  amendment  of  sec- 
tion 57  adopted  in  1873,  relating  to  attachments  and  injunctions 
in  State  courts,  were  re-enacted  as  section  5242,  the  amendment  of 
section  57  being  put  in  the  revision  at  the  end  of  what  had  been 
the  original  section  52.  As  the  Revised  Statutes  were  first  adopted, 
the  proviso  of  section  57,  which  related  specially  to  proceedings 
to  enjoin  the  Comptroller,  was  re-enacted  as  section  736,  but  all 
the  rest  of  the  original  section  was  left  out.  That  omission  was 
however  supplied  by  the  act  of  February  18,  1875  (chap.  80,  18 
Stat.  316,  320),  which  re-enacted  it  as  part  of  section  5198,  put- 
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ting  it  at  the  end  of  that  section  as  it  originally  stood  in  the  re- 
vision. The  fact  that  the  amendment  of  1873,  in  relation  to  at- 
tachments and  injunctions  in  State  courts,  was  made  a  part  of 
section  5242,  shows  the  opinion  of  the  revisers  and  of  Congress 
that  it  was  germane  to  the  other  provision  incorporated  in  that 
section,  and  was  intended  as  an  aid  to  the  enforcement  of  the 
principle  of  equality  among  the.  creditors  of  an  insolvent  bank. 
But  however  that  may  be,  it  is  clear  to  our  minds  that  as  it 
stood  originally  as  part  of  section  57  after  1873,  and  as  it  stands 
now  in  the  Revised  Statutes,  it  operates  as  a  prohibition  upon  all 
attachments  against  National  banks  under  the  authority  of  the 
State  courts.  That  was  evidently  its  purpose  when  first  enacted, 
for  then  it  was  part  of  a  section  which,  while  providing  for  suits 
in  the  courts  of  the  United  States  or  of  the  State,  as  the  plaintiff 
might  elect,  declared  in  express  terms  that  if  the  suit  was  begun 
in  a  State  court  no  attachment  should  issue  until  after  judgment. 
The  form  of  its  re-enactment  in  .  the  Revised  Statutes  does  not 
change  its  meaning  in  this  particular.  It  stands  now,  as  it  did 
originally,  as  the  paramount  law  of  the  land  that  attachments  shall 
not  issue  from  State  courts  against  National  banks,  and  writes 
into  all  State  attachment  laws  an  exception  in  favor  of  Na- 
tional banks.  Since  the  act  of  1873  all  the  attachment  laws  of 
the  State  must  be  read  as  if  they  contained  a  provision  in  express 
terms  that  they  were  not  to  apply  to  suits  against  a  National 
bank.  The  prohibition  does  not  in  express  terms  refer  to  at- 
tachments in  suits  begun  in  the  Circuit  Courts  of  the  United 
States,  but  as  by  section  915  of  the  Revised  Statutes  those  courts 
are  not  authorized  to  issue  attachments  in  common-law  causes 
against  the  property  of  a  defendant,  except  as  "  provided  by  the 
laws  of  tlie  State  in  which  such  court  is  held  for  the  courts 
thereof,"  it  follows  that,  as  by  the  Amendatory  Act  of  1873,  now 
part  of  section  5242  of  the  Revised  Statutes,  all  power  of  issuing 
attachments  against  National  banks  before  judgment  has  been 
eliminated  from  State  statutes,  there  cannot  be  any  laws  of  the 
State,  providing  for  such  a  remedy  on  which  the  Circuit  Courts 
may  act.  The  law  in  this  respect  stands  precisely  as  it  would 
if  there  were  no  State  law  providing  for  such  a  remedy  in  any 
case.     It  was  suggested  in  argument  that   the  prohibition  ex- 
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tended  only  to  the  use  of  the  remedy  by  State  courts,  and  that 
the  remedy  itself  still  remained  to  be  resorted  to  in  the  courts  of 
the  United  States.  But  we  do  not  so  understand  the  law.  In 
our  opinion  the  effect  of  the  act  of  Congress  is  to  deny  the  State 
remedy  altogether  so  far  as  suits  against  National  banks  are  con- 
cerned, and  in  this  way  it  operates  as  well  on  the  courts  of  the 
United  States  as  on  those  of  the  States.  Although  the  provision 
was  evidently  made  to  secure  equality  among  the  general  creditors 
in  the  division  of  the  proceeds  of  the  property  of  an  insolvent  bank, 
its  operation  is  by  no  means  confined  to  cases  of  actual  or  contem- 
plated insolvency.  The  remedy  is  taken  away  altogether  and  can- 
not be  used  under  any  circumstances.  It  was  further  said  that  if 
the  power  of  issuing  attachments  has  been  taken  away  from  the 
State  courts,  so  also  is  the  power  of  issuing  injunctions.  That  is 
true.  While  tbe  law  as  it  stood  previous  to  the  act  of  July  12, 1882 
(chap.  290,  §  4,  22  Stat.  163),  gave  the  proper  State  and  Federal 
courts  concurrent  jurisdiction  in  all  ordinary  suits  against  National 
banks,  it  was  careful  to  provide  that  the  jurisdiction  of  the  Fed- 
eral courts  should  be  exclusive  when  relief  by  attachment  or  in- 
junction before  judgment  was  sought.  Until  the  act  of  1882 
the  Federal  courts  had  ample  authority  to  grant  injunctions  in 
proper  cases,  and  all  a  person  need  do  to  invoke  that  authority 
was  to  bring  his  suit  in  one  of  those  courts.  Whether  since  the 
act  of  1882  this  remains  so  is  a  question  for  the  consideration  of 
Congress.  Some  amendment--to  existing  legislation  may  be  neces- 
sary, but  this  does  not  shed  any  light  on  the  interpretation  of  the 
old  law.  The  difficulty  arises  from  the  change  that  has  been 
made,  not  from  the  law  as  it  stood  originally.  We  are  therefore 
of  opinion  that  the  attachments  in  all  the  suits  were  illegal  and 
void,  because  issued  without  any  authority  of  law. 

But  it  is  insisted  that  notwithstanding  this  the  bonds  are  valid 
and  may  be  enforced.  It  is  undoubtedly  true  that  the  sureties 
on  a  bond  of  this  kind  are  estopped  from  setting  up,  as  a  defense 
to  an  action  for  a  breach  of  its  condition,  any  irregularities  in  the 
form  of  proceeding  to  obtain  an  attachment  authorized  by  law 
which  would  warrant  its  discharge  upon  a  proper  application  made 
therefor.  As  the  purpose  of  the  bond  is  to  dissolve  an  attach- 
VoL.  Ill— 38. 
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meiit,'its  due  execution  implies  a  waiver  both  by  the  defendant 
and  his  sureties  of  all  mere  irregularities.  So  too  it  is  no  defense 
that  the  property  attached  did  not  belong  to  the  defendant,  or 
that  it  was  exempt,  or  that  the  defendant  'has  become  bankrupt 
or  is  dead.  In  all  such  cases,  where  there  was  lawful  authority 
for  the  attachment,  the  simple  question  is,  whether  the  condition 
of  the  bond  has  been  broken  ;  thai  is  to  say,  whether  there  has 
been  a  judgment  in  the  action  against  the  defendant  for  the  pay- 
ment of  money  whjch  he  has  neglected  for  thirty  days  after, 
ward  to  make.  In  the  present  case  however  the  question  is, 
whether  the  bond  creates  a  liability  when  the  attachment  on 
which  it  is  predicated  was  actually  prohibited  by  law.  In  other 
words,  whether  an  illegal  and  therefore  a  void  attachment  is  suf- 
ficient to  lay  the  foundation  for  a  valid  bond  to  secure  its  formal 
dissolution.  The  bond  is  a  substitute  for  the  attachment,  al- 
though not  affected  by  all  the  contingencies  which  might  have 
discharged  the  attachment  itself.  Carpenter  v.  Turrell,  100 
Mass.  450,  452;  Tapley  v.  Goodsell,  122  id.  176,  182.  Such' 
being  the  case,  it  necessarily  follows  that  if  there  was  no  authority 
in  law  for  the  attachment,  there  could  be  none  for  taking  the 
bond.  If  the  attachment  itself  is  illegal,  and  therefore  void,  so 
also  must  be  the  bond  which  takes  its  place.  Objections  can  be 
made  to  an  attachment  issued  on  proper  legal  authority,  which 
cannot  be  used  as  a  defense  to  a  bond  taken  under  the  statute 
for  its  dissolution;  but  if  there  can  be  no  lawful  attachment, 
there  can  be  no  valid  bond  for  its  dissolution.  The  case  is  to  be 
considered  as  though  there  was  no  law  whatever  for  the  seizure 
of  property  by  attachment  before  judgment  in  any  case.  As  the 
taking  of  the  property  under  such  circumstances  would  be  un- 
law^ful,  so  also  would  be  the  act  of  the  magistrate  in  accepting  the 
bond.  Neither  is  the  bond  binding  as  a  common-law  bond.  If . 
the  attachment  had  been  valid,  and  the  bond  taken  had  not  been 
in  all  respects  such  as  the  statute  had  required,  it  could  neverthe- 
less have  been  enforced  as  a  common-law  bond,  because  it  was 
executed  for  a  good  consideration,  and  the  object  for  which  it 
was  given  had  been  accomplished.  But  here  the  difficulty  is  that 
there  was  no  lawful  attachment,  and  therefore  no  lawful  authority 
for  taking  any  bond  whatever.    The  bond  is  consequently  neither 


SUPREME  COUET,  1888.  299 

Butler  V.  Coleman. 

good  under  the  statute  nor  at  common  law,  because  there  is  no 
sufficient  foundation  to  support  it. 

Objection  is  made  to  tlie  relief  which  is  sought  in  equity,  be- 
cause if  the  attachment  bonds  are  void  there  is  an  adequate  rem- 
edy at  law  in  the  suits  that  may  be  brought  for  their  enforce- 
ment. If  the  suit  in  equity  had  been  brought  by  the  sureties  to 
get  rid  of  their  obligation,  this  objection  might  be  good ;  but 
such  is  not  its  character.  The  sureties  have  in  their  hands  assets 
of  the  banks  which  the  receiver  seeks  to  reduce  to  his  posses- 
sion, and  which  they  claim  the  right  to  hold  until  they  have  been 
fully  indemnified  against  or  discharged  from  liability  on  the 
bonds.  The  receiver  says  there  is  no  liability,  because  the  bonds 
are  invalid  ;  and  to  have  that  question  settled  once  for  all  he  has 
brought  the  persons  interested,  creditors  as  well  as  sureties,  be- 
fore the  court  in  order  that  it  may  be  conclusively  adjudicated 
between  them.  Such  a  suit  is  clearly  cognizable  in  equity.  The 
sureties  are  in  a  sense  stakeholders.  They  do  not  claim  the  se- 
curities unless  they  are  liable  on  the  bonds,  and  the  suit,  although 
not  brought  by  them,  is  in  the  nature  of  an  interpleader  to  save 
them  "  from  the  vexation  of  two  proceedings  on  a  matter  which 
may  be  settled  in  a  single  suit."  The  decree  will  bind  all  alike, 
and  if  the  sureties  are  held  not  to  be  liable,  it  will  conclude  the 
creditors  from  all  further  proceedings  against  them  on  the  bonds, 
and  leave  them  free  to  surrender  the  securities  to  the  receiver. 
This  will  not  afEect  the  judgments  that  the  creditors  have  recov- 
ered, any  further  than  to  limit  their  operation,  so  far  as  the  re- 
ceiver and  the  sureties  on  the  attachment  bonds  are  concerned,  to 
the  adjudication  of  the  debts  as  claims  entitled  to  dividends  from 
the  proceeds  of  the  assets  of  the  bank.  To  that  extent,  certainly, 
the  court  had  jurisdiction  in  each  of  the  suits  after  the  insol- 
vency ;  but  as  the  attachments  were  void,  the  judgments  are  in- 
operative as  a  basis  of  recovery  upon  the  bonds.  The  judgment 
in  each  of  the  suits  at  law  is  affirmed,  but  the  decree  in  the  suit 
in  equity  is  reversed,  and  the  cause  remanded,  with  instructions 
to  enter  a  decree  setting  aside  and  annulling  the  bonds  which 
were  given  to  dissolve  the  attachment,  and  enjoining  each  and  all 
of  the  creditors,  and  those  claiming  under  them,  from  proceeding 
in  any  manner  to  enforce  the  same  against  the  sureties,  and  di- 
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recting  the  sureties  to  surrender  to  the  receiver  the  securities  they 
hold  for  their  indemnity. 


Judgment  affivrjn.ed. 


National  Bank  of  Redemption  v.  City  of  Boston. 

(125  U.  S.  60.) 

Savings  hanks  —  taxation  of  shares  —  constitutional  law  —  sha/res  owned  hy  otlier 
-.  National  hanks. 

Under  Pub.  Stat.  Maas.,  chap.  13,  §  8,  which  provides  that  all  bank  shares  shall 
be  assessed  at  their  cash  value,  and  at  no  greater  rate  than  other  moneyed 
capital  in  the  hands  of  citizens,  taxes  are  not  invalid,  either  under  Stat.  Mass. 
or  U.  S.  R.  S.,  ^  5319,  because  the  tax  on  savings  banks  is  based  on  the 
amount  of  their  deposits,  excepting  deposits  invested  in  loans  secured  on 
taxable  real  estate. 

A  tax  levied  under  Pub.  Stat.  Mass.,  chap.  13,  §  8,  is  not  "  at  a  greater  rate  than 
other  moneyed  capital  in  the  hands  of  citizens,"  because  disproportionate  and 
unequal  to  the  tax  imposed,  under  Pub.  Stat.  Mass.,  chap.  13,  relative  to  the 
taxation  of  the  corporate  franchise  of  corporations  excepting  banks,  on  life 
insurance  companies,  based  on  the  number  of  policies,  on  trust  and  like 
companies,  based  on  the  amount  of  deposits,  and  on  telephone  companies, 
based  on  the  number  of  telephones  used. 

Under  U.  S.  R.  S.,  §  5319,  which  provides  that  all  the  shares  of  any  bank- 
ing association  may  be  included  in  the  valuation  of  the  personal  property  of 
the  owner  or  holder  in  the  State  within  which  the  association  is  located,  but 
that  each  State  may  determine  the  manner  of  taxing  the  shares  of  National 
banks,  a  State  may  tax  the  shares  of  a  National  bank  owned  by  another 
National  bank. 


I 


N  error  to  the  Circuit  Court  of  the  United  States  of  the  Dis- 
trict of  Massachusetts. 

Geo.  8.  Hale  and  Ghas.  W.  Wells,  for  plaintiff  in  error. 

George  F.  Hoar  and  A.  J.  Bailey,  for  defendant  in  error. 


Matthews,  J.  This  is  an  action  at  law  brought  by  the  plaintifi 
in  error,  a  National  bank  locatecf  in  Boston,  to  recover  from  the 
city  of  Boston  the  amount  of  $14,464,  paid  to  the  tax  collector  of 
the  city,  upon  demand,  he  then  holding  a  tax-list  and  warrant  for 
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its  collection,  after  a  protest  in  writing  ;  being  an  amount  which 
it  alleges  was  illegally  assessed  on  its  shares  at  $12.80  per  $1,000 
of  valuation,  in  violation  of  section  5219  of  the  Revised  Statutes, 
of  the  fourteenth  amendment  to  the  Constitution,  and  of  the  pro- 
visions of  the  Constitution  of  the  State  of  Massachusetts.  The 
cause  was  submitted  to  the  court  without  the  intervention  of  a 
jury.  Judgment  was  rendered  in  favor  of  the  defendant  upon  an 
agreed  statement  of  facts.  That  judgment  is  brought  here  upon 
this  writ  of  error.  The  tax  in  question  was  levied  under  chapter 
13  of  the  Public  Statutes  of  Massachusetts,  relative  to  the  taxation 
of  bank  shares,  as  follows : 

"  Skc.  8.  All  tlie  shares  of  stock  in  banks,  whether  of  issue  or  not,  existing 
by  authority  of  the  United  States  or  of  the  Commonwealth,  and  located  within 
the  Commonwealth,  shall  be  assessed  to  the  owners  thereof  in  the  cities  or 
towns  where  such  banks  are  located,  and  not  elsewhere,  in  the  assessment  of 
all  State,  county  and  town  taxes  imposed  and  levied  in  such  place,  whether 
such"  owner  is  a  resident  of  said  city  or  town  or  not ;  all  such  shares  shall  be 
assessed  at  their  fair  cash  value  ou  the  1st  day  of  May,  first  deducting  there- 
from the  proportionate  part  of  the  value  of  the  real  estate  belonging  to  the 
bank,  at  the  same  rate  and  no  greater  than  that  at  which  other  moneyed  capi- 
tal in  the  hands  of  citizens  and  subject  to  taxation  is  by  law  assessed.  And 
the  persons  or  corporations  who  appear  from  the  records  of  the  banks  to  be 
owners  of  shares  at  the  close  of  the  business  day  next  preceding  the  1st  day 
of  May  in  each  year,  shall  be  taken  and  deemed  to  be  the  owners  thereof  for 
the  purposes  of  this  section. 

"  Sec.  9.  Every  such  bank  or  other  corporation  shall  pay  to  the  collector,  or 
other  person  authorized  to  collect  the  taxes  of  the  city  or  town  in  which  the 
same  is  located,  at  the  time  in  each  year  when  other  taxes  assessed  in  the  said 
city  or  town  become  due,  the  amount  of  the  tax  so  assessed  in  such  year  upon 
the  sbares  in  such  bank  or  other  corporation.  If  such  tax  is  not  so  paid,  the 
said  bank  or  other  corporation  shall  be  liable  for  the  same  ;  and  the  said  tax, 
with  interest  thereon  at  the  rate  of  twelve  per  cent  per  annum  from  the  day 
when  the  tax  became  due,  may  be  recovered  in  an  action  of  contract  brought 
by  the  treasurer  of  such  city  or  town. 

"  Sec.  10.  The  shares  of  such  banks  or  other  corporations  shall  be  subject 
to  the  tax  paid  thereon  by  the  corporation  or  by  the  officers  thereof,  and  the 
corporation  and  the  officers  thereof  shall  have  a  lien  on  all  the  shares  in  such 
bank  or  other  corporation,  and  on  all  the  rights  and  property  of  the  shareholders 
in  the  corporate  property,  for  the  payment  of  said  taxes." 

From  these  sections  it  appears  that  (1)  the  shares  in  National 
banks  are  to  be  assessed  at  their  fair  cash  valued  after  deducting 
therefrom  the  proportionate  part  of  the  value  c^  the  real  estate 
belonging  to  the  bank.     (2)  They  are  to  be  assessed  at  the  same 
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rate  and  no  greater  than  that  at  which  other  moneyed  capital  in 
the  hands  of  citizens  and  subject  to  taxation  is  by  law  assessed. 
(3)  The  bank  itself,  as  a  corporation,  is  made  liable  in  the  first 
instance  for  the  payment  of  the  taxes  so  assessed  upon  its  shares 
belonging  to  its  shareholders,  (i)  If  not  paid  when  due,  the  bank 
is  liable  to  an  action  for  the  recovery  of  the  same,  brought  by  the 
treasurer  of  the  city  or  town  in  which  it  is  located,  with  interest 
thereon  at  the  rate  of  twelve  per  cent  per  annum  from  the  day 
when  the  tax  became  due.  (5)  For  the  payment  of  said  taxes  the 
corporation  has  a  lien  on  all  the  shares  in  the  bank,  and  on  all  the 
rights  and  property  of  the  shareholders  in  the  corporate  property, 
as  an  indemnity.  It  further  appears,  from  a  comparison  of  the 
statutes  on  the  subject,  that  the  action  given  by  section  9,  for  the 
recovery  of  the  taxes,  with  interest  at  twelve  per  cent  per  annum, 
is  the  only  mode  of  collection  provided  in  case,  of  default,  no 
power  being  given  to  any  collecting  officer  to  proceed  by  dis- 
traint or  other  seizure  of  the  property  of  the  bank  or  the  shares  of 
the  stock  for  that  purpose.  Chapter  11,  Public  Statutes  of  Massa- 
chusetts provides  that  personal  property,  for  the  purposes  of  taxa- 
tion, shall  include  goods,  chattels,  money  and  effects,  wherever  they 
are,  money  at  interest,  and  other  debts  due  the  persons  to  be  taxed 
more  than  they  are  indebted  or  pay  interest  for,  but  not  including 
in  such  debts  or  indebtedness  any  loan  or  mortgage  of  real  estate,  tax- 
able as  real  estate  except  the  excess  of  such  loan  above  the  assessed 
value  of  the  mortgaged  real  estate ;  public  stocks  and  securities; 
stocks  in  turnpikes,  bridges  and  moneyed  corporations  within  or 
without  the  State ;  the  income  from"  an  annuity,  from  ships  and  ves- 
sels engaged  in  the  foreign  carrying  trade,  and  so  much  of  the  in- 
come from  a  profession,  trade  or  other  employment  as  exceeds 
the  sum  of  $2,000  a  year  ;  but  no  income  shall  be  taxed  derived 
from  property  subject  to  taxation,  and  no  taxes  shall  be  assessed 
upon  the  shares  in  the  capital  stock  of  a  corporation  organized  or 
chartered  in  the  Commonwealth,  which  pays  a  tax  upon  its  cor- 
porate franchises,  except  for  school,  district  and  parish  purposes. 
It  is  not  disputed  but  that  under  these  and  other  provisions  of  the 
law,  all  personal  estate,  included  within  this  enumeration,  and 
real  estate,  are  taxable,  and  were  taxed,  upon  their  fair  cash  value 
at  the  same  rate  of  $12.80  for  each  $1,000  of  value  levied  during 
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the  same  period  upon  shares  of  capital  stock  of  National  banks 
located  in  Boston.  The  amount  of  personal  property  in  the  city 
of  Boston,  taxed  during  that  period  and  at  that  rate,  is  stated  to 
be  $189,605;6'72.  The  aggregate  value  of  shares  in  National 
banks  in  that  city  for  the  same  year  was  $60,428,000. 

Corporations  chartered  by  the  Commonwealth  or  organized 
under  general  laws,  for  purposes  of  business  or  profit,  having  a 
capital  stock  divided  into  shares,  excepting  banks,  are  subject  to 
a  tax  upon  their  corporate  franchises.  For  purposes  of  taxation, 
the  law  requires  the  corporate  franchise  in  each  case  to  be  estimated 
at  a  valuation  thereof  equal  to  the  aggregate  value  of  the  shares 
in  its  capital  stock.  The  rate  of  taxation  is  determined  by  an  ap- 
portionment of  the  whole  amount  of  money  to  be  raised  by  taxa- 
tion upon  property  in  the  Commonwealth  during  the  same  cur- 
rent year,  as  returned  by  the  assessors  of  the  several  cities  and 
towns,  upon  the  aggregate  valuation  of  all  the  cities  and  towns 
for  the  preceding  year.  From  the  valuation  of  the  corporate 
franchise  there  is  to  be  deducted,  in  case  of  railroad  and  telegraph 
companies  whose  lines  extend  beyond  the  limits  of  the  Common- 
wealth, such  a  portion  of  the  whole  valuation  of  their  capital 
stock  as  is  proportional  to  the  length  of  that  part  of  their  line 
without  the  Commonwealth,  and  also  an  amount  equal  to  the  value 
of  their  real  estate  and  machinery  located  and  subject  to  local 
taxation  within  the  Commonwealth ;  the  same  deduction  as  to  real 
estate  and  machinery  being  made  in  case  of  other  corporations. 
Savings  banks  are  required  to  pay  to  the  Treasurer  of  the  State  a 
tax,  on  account  of  their  depositors,  of  one-half  of  one  per  cent 
per  annum  on  the  amount  of  their  deposits,  excluding  so  much  of 
the  depfosits  as  are  invested  in  real  estate  used  for  banking  pur- 
poses, dr  in  loans  secured  by  mortgages  on  taxable  real  estate,  and 
also  for  a  certain  period  so  much  of  the  deposits  as  are  invested  in 
real  estate,  the  title  to  which  has  been  acquired  by  the  completion 
of  foreclosure  or  by  purchase,  and  such  deposits  so  taxed  are  other- 
wise exempt  from  taxation  in  the  hands  of  their  owners.  Life 
insurance  companies  are  required  to  pay  an  excise  tax  at  the  rate 
of  one-quarter  of  one  per  cent  per  annum  upon  a  valuation 
equal  to  the  aggregate  net  value  of  all  policies,  in  force  on  the  last 
day  of  the  year  next  preceding,  held  by  residents  of  the  Common- 
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wealth.  All  other  insurance  companies  pay  a  tax  by  way  of  excise 
of  one  per  cent  on  all  premiums  received  during  the  year  for 
insurance,  and  one  per  cent  on  all  assessments  made  by  such  com- 
panies upon  policy-holders.  The  Massachusetts  Hospital  Life 
Insurance  Company  is  required  to  pay  a  tax  upon  all  deposits,  trust 
funds,  or  funds  held  for  purposes  of  investment,  except  upon  depos- 
its invested  in  loans  secured  by  mortgages  on  taxable  real  estate,  the 
same  rate  of  tax  imposed  upon  savings  banks  on  account  of 
deposits ;  and  the  same  rule  applies  to  all  trust  companies,  safe 
deposit  and  trust  companies,  banking  and  trust  companies,  loan 
and  trust  companies,  and  other  moneyed  corporations  incorporated 
in  the  Commonwealth.  The  American  Bell  Telephone  Company  is 
subjected  to  a  franchise  tax,  based  upon  an  apportionment  made 
upon  the  number  of  telephones  in  use  by  it,  or  under  its  au- 
thority, or  with  its  permission,  or  under  letters-patent  owned  or 
controlled  by  it,  within  and  without  the  Commonwealth,  re- 
spectively, deducting  the  market  value  of  all  stocks  in  other 
corporations  held  by  it,  upon  which  a  tax  has  been  assessed  and 
actually  paid,  either  in  Massachusetts  or  in  other  States,  for  the 
preceding  year.  Savings  banks,  under  the  laws  of  the  Common- 
wealth, are  authorized  to  receive  deposits  from  any  person  until 
they  amount  to  $1,000,  and  to  allow  interest  thereon  to  be  com- 
pounded until  the  principal  with  the  accrued  interest  amounts  to 
$1,600,  no  interest  to  be  paid  on  any  greater  sum.  The  deposits 
are  to  be  invested  only  as  follows :  (1)  In  first  mortgages  of  real 
estate  situated  in  the  Commonwealth  to  an  amount  not  to  exceed 
sixty  per  cent  of  the  valuation  of  such  real  estate,  but  not  exceed- 
ing seventy  per  cent  of  the  whole  amount  of  deposits.  (2)  In 
public  funds  of  the  United  States  and  of  certain  enumerated 
States  and  municipal  corporations,  or  in  the  notes  of  any  citizen 
of  the  Commonwealth  secured  by  a  pledge  of  any  such  securities 
at  their  par  value.  (3)  In  the  first  mortgage  bonds  of  certain  de- 
scriptions of  railroad  companies,  or  in  the  notes  of  any  citizen  of 
the  Commonwealth,  secured  by  a  pledge  of  any  such  securities  at 
not  less  than  eighty  per  cent  of  the  par  value  thereof.  (4)  In 
certain  bank  stocks,  including  the  stocks  of  National  banks  located 
in  the  New  England  States,  or  on  the  notes  of  any  citizen  with 
such  bank  stocks  as  collateral  security,  at  not  more  than  eighty 
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per  cent  of  the  market  value  thereof,  and  not  exceeding  the  par 
value  thereof,  but  the  amount  of  such  investments  in  such  bank 
stocks  is  specifically  limited.  (5)  In  loans  upon  the  personal  notes 
of  depositors  of  the  corporation,  not  exceeding  one-half  of  the 
amount  of  the  deposit,  in  which  case  the  deposit  is  held  as  col- 
lateral security  for  the  payment  of  the  loan.  (6)  If  the  deposits 
cannot  be  conveniently  invested  in  the  modes  heretofore  named, 
not  exceeding  one-third  part  thereof  may  be  invested  in  bonds  or 
other  personal  securities  payable  at  a  time  not  exceeding  one 
year,  with  at  least  two  sureties,  all  of  whom  are  to  be  citizens 
of  the  Commonwealth  and  residents  therein.  (7)  Ten  per  cent 
of  the  deposits  of  any  such  corporation,  not  exceeding  $200,000, 
may  be  invested  in  the  purchase  of  a  suitable  site  and  building 
for  the  transaction  of  its  business.  (8)  Any  such  corporation 
may  hold  real  estate  acquired  by  the  foreclosure  of  any  mortgage 
owned  by  it,  or  by  purchase  at  sales  made  under  the  provisions  of 
any  such  mortgage,  or  for  the  satisfaction  of  debts  due  to  it,  bnt 
all  such  real  estate  shall  be  sold  within  five  years  after  the  title 
is  vested  in  the  -corporation. 

The  particular  in  which  the  plaintiff  in  error  chiefly  insists  that 
the  tax  imposed  upon  its  shares  is  at  a  greater  rate  than  that  as- 
sessed upon  other  moneyed  capital  in  the  hands  of  individual  citi- 
zens of  Massachusetts  is  the  alleged  inequality  existing  in  favor 
of  that  imposed  upon  savings  banks.  The  contrast  of  which  this 
inequality  is  the  result  is  stated  to  be  as  follows,  viz.:  That  in 
1885  a  tax  of  $1,564,995  was  collected  upon  National  bank  shares 
in  Massachusetts,  of  the  value  of  $113,000,000,  while  upon 
$163,000,000  of  savings  bank  deposits  in  the  same  year  there  was 
collected  as  a  tax  only  $815,930.  In  view  of  the  state  of  the 
question,  as  fixed  by  the  previous  decisions  of  this  court,  it  is  not 
perhaps  very  material  now  to  inquire  whether  this  alleged  con- 
trast between  the  taxation  of  National  bank  shares  and  of  savings 
banks  in  Massachusetts  is  real  or  only  apparent.  There  are  sev- 
eral particulars  which  might  be  mentioned,  and  which,  when 
properly  allowed  for,  would  certainly  reduce  the  apparent  in- 
equality. There  is  only  one  however  which  we  deem  it  important 
to  notice.  The  tax  on  savings  banks  is  based  upon  deposits 
merely.  This  is  because  deposits  furnish  the  only  capital  which 
Vol.  Ill— 39. 


UJSriTBD  STATES 


National  Bank  of  Redemption  v.  City  of  Boston. 


is  invested  and  employed.  The  institutions  themselves,  although 
corporations,  have  no  capital  stock,  and  are  managed  by  trustees, 
not  selected  by  the  depositors,  but  by  public  authority.  The 
whole  amount  of  the  deposits,  with  the  exceptions  noted,  are  sub- 
jected to  a  tax  of  one-half  of  one  per  cent.  On  tbe  other  hand, 
the  National  banks  pay  a  tax  assessed  upon  the  market  value  of 
the  shares  as  personal  property,  'upon  a  valuation  and  at  a  rate 
exactly  equal  to  that  of  all  other  personal  property  subject  to 
taxation  in  the  State.  But  shares  of  the  IS'ational  banks,  while 
they  constitute  the  capital  stock  of  the  corporations,  do  not  repre- 
sent the  whole  amount  of  the  capital  actually  employed  by  them. 
They  have  deposits,  too,  shown  in  the  present  record  to  amount) 
in  Massachusetts,  to  $132,042,332.  The  banks  are  not  assessed 
for  taxation  on  any  part  of  these,  although  these  deposits  consti- 
tute a  large  part  of  the  actual  capital  profitably  employed  by  the 
banks  in  the  conduct  of  their  banking  business.  But  it  is  not 
necessary  to  establish  the  exact  equality  in  result  of  the  two  modes 
of  taxation.  The  question  of  the  exemption  from  taxation  of 
deposits  in  savings  banks,  as  affecting  the  rule  for  the  State  taxa- 
tion of  National  bank  shares,  was  very  deliberately  considered  by 
this  court  in  the  case  of  Bank-  v.  New  York,  121  U.  S.  138, 160; 
ante  265,  and  the  conclusion  reached  in  that  ease  was  reaffirmed  in 
the  case  of  Bank  v.  Board  of  Equalization,  123  id.  83  ;  ante  285. 
In  the  former  case  deposits  in  savings  banks  in  the  State  of  New 
York  to  the  amount  of  $437,107,501,  with  an  accumulated  surplus 
in  addition  of  $68,669,001,  were  exempted  by  the  laws  of  the 
State  from  all  taxation,  neither  the  bank  itself  nor  the  individual 
depositor  being  taxed  on  account  thereof.  It  was  said  in  that 
case  (p.  161)  :  "However  much  therefore  may  be  the  amount  of 
moneyed  capital  in  the  hands  of  individuals  in  the  shape  of  de- 
posits in  savings  banks  as  now  organized,  which  the  policy  of  the 
State  exempts  from  taxation  for  its  own  purposes,  that  exemption 
cannot  affect  the  rule  for  the  taxation  of  shares  in  National  banks, 
provided  they  are  taxed  at  a  rate  not  greater  than  other  moneyed 
capital  in  the  hands  of  individual  citizens,  otherwise  subject  to 
taxation."  It  is  impossible,  in  our  judgment,  to  distinguish  the 
present  from  the  case  of  the  New  York  savings  banks,  or  those  of 
Iowa  considered  in  the  case  of  the  Davenport  bank.     The  princi- 
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pal  distinction  indeed,  between  the  case  of  the  New  York  savings 
banks  and  those  of  Massachusetts,  involved  in  the  present  inquiry, 
is  that  the  latter  pay  a  tax  of  one-half  of  one  per  cent  on  the 
amount  of  their  deposits,  while  the  New  York  banks  were  ex- 
empt from  all  taxation  whatever.  The  argument  on  behalf  of 
the  plaintiff  in  error  indeed  seeks  to  establish  another  distinction. 
It  is  alleged  that  in  Massachusetts,  savings  banks  are  permitted  to 
transact  a  banking  business  in  the  way  of  loans  upon  personal 
securities,  which  assimilates  them  more  closely  to  National  banks, 
and  takes  away  the  reason  for  the  application  of  the  rule  to  them 
which  was  applied  to  the  case  of  the  savings  banks  of  New  York. 
But  the  difference  mentioned,  if  it  exists  at  all,  is  immaterial ; 
the  main  purpose  and  chief  object  of  savings  banks,  as  organized 
under  the  laws  of  Massachusetts,  are  the  same  as  those  in  New 
York,  as  considered  in  the  case  of  the  Mercantile  Bank.  They 
are  substantially  institutions.  Under  public  management,  in  pur- 
suance of  a  great  and  beneficial  public  policy,  organized  for  the 
purpose  of  investing  the  savings  of  small  depositors,  and  not  as 
banking  institutions  in  the  commercial  sense  of  that  phrase.  We 
adhere  to  the  rule  as  declared  in  the  cases  heretofore  decided, 
whicli  forecloses  further  discussion  as  to  the  present  point  in  this 
case.  A  similar  objection  to  the  tax  in  question,  founded  on  a 
comparison  of  the  taxation  of  National  bank  shares  with  that  of 
insurance  companies  and  trust  companies,  the  American  Bell 
Telephone  Company,  and  the  Massachusetts  Hospital  Life  Insur- 
ance Company,  is  equally'  untenable.  Within  the  definition  of 
that  phrase,  established  in  the  case  of  Bank  v.  New  Torlc,  121 
U.  S.  138;  7  Sup.  Ct.  Eep.  826;  ante  243,  the  interest  of  indi- 
viduals in  these  institutions  is  not  moneyed  capital.  The  invest- 
ments made  by  the  institutions  themselves,  constituting  their 
assets,  are  not  moneyed  capital  in  the  hands  of  individual  citizens 
of  the  State.  People  v.  Commissioners,  4  Wall.  244 ;  1  Nat. 
Bank  Cas.  9.  It  is  further  contended  however,  on  the  part  of 
the  plaintiff  in  error,  that  the  taxation  in  question  is  not  only  at 
a  greater  rate  than  that  imposed  upon  other  moneyed  capital 
held  by  individual  citizens,  but  that  it  is  repugnant  to  the  four- 
teenth amendment  to  the  Constitution  of  the  United  States,  be- 
cause it  operates  to  deny  to  the  tax  payer  the  equal  protection 
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of  the  laws,  and  also  that  it  is  disproportionate  and  unequal,. in 
violation  of  the  provisions  of  the  Constitution  of  Massachusetts. 
The  two  branches  of  this  proposition  are  equivalent ;  if  the  tax 
is  not  disproportionate  and  unequal,  within  the  meaning  of  the 
Constitution  of  the  State,  the  tax  payer  is  not  denied  the  equal 
protection  of  the  laws  within  the  sense  of  the  fourteenth  amend- 
ment. The  point  is  fully  met  by  the  reasoning  and  judgment  of 
the  Supreme  Judicial  Court  of  Massachusetts,  in  the  cases  of 
Institution  for  Savings  v.  City  of  Boston  and  Jewell  v.  City  of 
Boston,  101  Mass.  575,  585. 

Another  point  to  be  noticed  arises  upon  the  third  count  of  the 
declaration.  It  is  therein  alleged  that  other  National  banking 
associations,  some  located  in  Massachusetts  and  others  in  the  sev- 
eral New  England  States,  are  the  owners  of  one  thousand  four 
hundred  and  forty-eight  shares  of  the  capital  stock  of  the  Np,- 
tional  Bank  of  Redemption,  on  which  the  amount  of  tax  paid 
was  $2,051.  lb  is  urged  in  argument  that  these  shares  are  not 
taxable  by  virtue  of  section  5219  of  tlie  Revised  Statutes.  The 
language  of  the  section  is  : 

' '  Notliing  herein  shall  prevent  all  the  shares  in  any  association  from  being 
included  in  the  valuation  of  the  personal  property  of  the  owner  or  holder  of 
such  shares,  in  assessing  taxes  imposed  by  authority  of  the  State  vpithin  which 
the  association  is  located;  but  the  Legislature  of  each  State  may  determine 
and  direct  the  manner  and  place  of  taxing  all  the  shares  of  National  banking 
associations  located  within  the  State,  subject  only  to  the  two  restrictions:  —  that 
the  tax  shall  not  be  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  such  State,  and  that  the  shares  of 
any  National  banking  association  owned  by  non-residents  of  any  State  shall  be 
taxed  in  the  city  or  town  where  the  bank  is  located,  and  not  elsewhere." 

It  is  contended  that  no  tax  is  thereby  authorized  upon  the 
National  bank  itself  as  a  corporation,  nor  upon  the  personal  prop- 
erty of  any  such,  and  that  therefore  these  shares  in  the  National 
Bank  of  Redemption  are  exempt  from  taxation  by  virtue  of  their 
ownership.  This  however  is  not  a  reasonable  interpretation  of 
the  language  of  the  section.  The  manifest  intention  of  the  law  is 
to  permit  the  State  in  which  a  National  bank  is  located  to  tax, 
subject,  to  the  limitations  prescribed,  all  the  shares  of  its  capital 
stock  without  regard  to  their  ownership.  The  proper  inference 
is  that  the  law  permits,  in  the  particular  instance,  the  taxation  of 
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tlie  National  banks  owning  shares  of  the  capital  stock  of  another 
National  batik,  by  reason  of  tliat  ownership,  on  the  same  footing 
^ith  all  other  shares.  Other  questions  have  been  raised  by  coun- 
sel for  the  defense.  The  right  of  the  plaintiff  to  sue  is  denied  on 
the  ground  that  the  right  of  action  belongs  to  the  owners  of  the 
shares  taxed;  the  right  of  recovery  is  denied  on  the  ground  that 
the  payment  by  the  plaintiff  was  voluntary,  and  the  right  of  ac- 
tion, if  it  exists,  it  is  alleged,  is  against  the  collecting  officer,  and 
not  the  city  of  Boston.  These  questions  we  have  not  considered  it 
necessary  to  examine  or  decide,  preferring  to  rest  our  judgment 
upon  the  vahdity  of  the  tax. 

The  judgment  of  the  Circuit  Court  is  accordingly  affirmed. 

Beadley,  Gea.y  and  Blatohfoed,  JJ.,  did  not  sit  or  take  any 
part  in  the  decision. 


White EOK  v.  Meeoantile  National  Bank  of  Cleveland. 

(127  U.  S.  193.) 
Taxation  —  discrimination  — deduction  of  indebtedness. 

An  order  made  by  the  Ohio  State  board  for  the  equalization  of  returns  of 
bank  shares  from  the  various  counties  for  purposes  of  taxation,  increasing  the 
assessment  of  shares  of  a  National  bank  above  that  of  other  property  in  the 
county,  is  invalid  within  U.  S.  R.  S.,  §  5219,  providing  against  discrimination 
against  such  banks  in  State  taxation. 

Under  U.  S.  R.  S. ,  §  5319,  where  the  laws  of  a  State  allow  a  tax  payer  owning 
moneyed  capital  to  make  a  deduction  from  the  amount  assessed  against  him  of 
his  bona  fide  indebtedness,  no  such  provision  being  made  for  the  indebtedness 
of  holders  of  bank  stock,  they  are  entitled  to  such  deduction,  although  they 
omitted  to  make  demand  therefor  till  after  the  return  of  the  shares  for  assess- 
ment and  the  session  of  the  State  board  of  equalization. 

APPEAL  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 
Bill  in  equity  by  the  Mercantile  National  Bank  of  Cleveland, 
Ohio,  against  Horatio  N.  Whitbeck,  as  treasurer  ^f  Cuyahoga 
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county,  Ohio,  to  restrain  defendant  from  collecting  a  tax  levied 
upon  plaintiff.     Bill  allowed,  and  defendant  appeals. 

James  Lawrence,  Clarence  Brown  and  D.  K.  Watson,  for  ap- 
pellant. 

W.  W.  Boynton  and  John  G.  Hale,  for  appellee. 

MiLLEE,  J.  This  is  an  appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Ohio.  The  Mercan- 
tile National  Bank  of  Cleveland,  Ohio,  brought  this  suit  against 
Horatio  N.  Whitbeck,  the  appellant  here,  as  treasurer  of  Cnya- 
hoga  county,  in  that  State,  in  which  the  city  of  Cleveland  is 
located,  to  restrain  him  from  the  collection  of  certain  taxes  levied 
upon  the  shares  of  the  capital  stock  of  that  bank.  The  substan- 
tial allegations  of  the  bill  are  that  upon  the  assessment  of  the 
value  of  the  shares  of  its  capital  stock  for  purposes  of  taxation 
they  were  estimated  at  sixty-jBve  cents  on  the  dollar  of  their  real 
value  in  money,  while  all  other  personal  property  in  the  city  of 
Cleveland  and  county  of  Cuyahoga,  including  the  moneyed  capi- 
tal in  the  hands  of  individual  citizens  of  said  city  and  county,  was 
estimated  at  only  sixty  cents  upon  the  same  basis.  This  occurred 
in  the  following  manner :  The  auditor  of  Cuyahoga  county,  in 
accordance  with  the  rules  and  practice  adopted  for  the  valuation 
of  other  moneyed  capital  of  individuals,  fixed  the  taxable  value  of 
these  bank  shares  at  sixty  per  centum  of  their  true  value  in 
money,  and  certified  and  transmitted  the  same  to  the  Annual 
State  Board  of  Equalization  for  Incorporated  Banks.  This  board 
made  an  order  increasing  the  valuation  to  sixty-five  per  centum, 
which  latter  value  was  certified  back  to  the  auditor,  and  by  him 
placed  upon  the  tax  duplicate  for  the  year  1885.  This  was  delivered 
to  the  defendant,  the  treasurer  of  said  county,  for  the  collection 
of  the  taxes  thereon.  Another  point  made  by  the  bill  was  that 
while  the  statutes  of  Ohio  permit  the  tax  payers  owning  moneyed 
capital  subject  to  taxation  to  make  a  deduction,  from  the  amount 
assessed  against  him  on  account  of  credits,  of  the  amount  of  his 
"bona  fide  indebtedness,  no  such  provision  is  made  in  regard  to  the 
indebtedness  of  any  holder  of  bank  stock.     The  bill  sets  up,  as  af- 
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fected  by  this  proposition,  the  names  of  certain  shareholders  of 
the  plaintiflE  bank,  who  claim  that  they  should  be  allowed  this  de- 
duction for  their  indebtedness  upon  the  taxable  value  of  their 
bank  shares.  The  case  was  tried  before  the  circuit  and  district 
■judges,  sitting  together,  and  a  certificate  of  a  division  of  opinion 
was  made,  accompanied  by  a  statement  of  the  facts  on  which  the 
difference  arose.  A  decree  was  entered  in  accordance  with  the 
opinion  of  the  circuit  judge,  enjoining  the  collection  of  the 
amount  representeid  by  the  difference  between  sixty  and  sixty- 
five  per  centum  of  the  actual  value  of  the  stock,  and  granting  the 
relief  asked  for  by  the  shareholders,  who  claimed  a  deduction  on 
account  of  their  indebtedness,  except  as  to  three  of  them. 

As  regards  the  allegation  of  a  discrimination  against  the  stock- 
holders on  account  of  the  shares  held  by  them,  caused  by  the  in- 
crease in  the  assessment  of  five  per  centum  made  by  the  State  Board 
of  Equalization,  the  matter  is  not  altogether  free  from,  difficulty ; 
but  we  are  of  opinion  that  there  is  such  a  discrimination  as  is  for- 
bidden by  section  5219,  ,R.  S.  U.  S.  It  is  certainly  true  that  the 
tax  upon  personal  property,  including  the  moneyed  capital  of  pri- 
vate citizens,  in  Cuyahoga  county,  is  made  upon  an  estimate  of 
sixty  per  centum  of  its  cash  value  in  all  cases  except  with  regard 
to  bank  stocks,  and  that  in  regard  to  these  the  valuation  is  fixed 
upon  the  same  basis  at  sixty-five, per  centum.  It  is  probably  the 
fact,  as  alleged  by  the  counsel  for  the  treasurer,  that  the  State 
board  having  these  stocks  under  consideration  may  have  made  a 
truer  estimate,  and  may  have  equalized  their  assessed  value  over 
the  entire  State ;  but  this  equalization,  from  the  very  nature  of 
the  functions  and  powers  of  that  body,  merely  has  reference  to 
bank  shares  as  among  themselves ;  that  is  to  say,  its  purpose  is  to 
make  the  capital  stock  of  all  incorporated  banks  in  the  State 
equal  in  valuation  for  the  purposes  of  taxation  so  as  far  as  relates 
to  their  actual  cash  value.  This  board  has  no  other  power  than 
this ;  it  has  no  capacity  to  equalize  the  valuation  of  bank  shares 
for  taxation  as  compared  with  other  moneyed  capital  in  the  State, 
Such  capital  may  therefore  have  a  valuation  very  much  below 
its  real  value,  and  even  very  much  below  the  conventional  rate 
fixed  upon  bank  stocks  by  the  action  of  this  body  ;  and  that  re- 
sult almost  necessarily  follows  in  this  case  from  the  nature  of  the 
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powers  which  have  been  conferred  upon  it.  While  it  has  the 
power,  and  it  is  made  its  duty,  to  take  the  valuation  of  bank 
shares  as  reported  to  it  by  the  auditor  of  Cuyahoga  county,  and 
make  a  comparison  between  it  and  the  reports  of  the  same  charac- 
ter made  to  it  by  the  eighty  other  counties  in  the  State,  it ' 
receives  no  such  report  in  regard  to  any  other  moneyed  capital. 
There  is  no  means  furnished  it  for  the  purpose  of  making  a  com- 
parison of  the  proportion  which  the  assessment  sustains  to  the 
true  value,  as  between  the  banks  and  the  other  moneyed  capital  of 
the  State,  in  the  different  counties  thereof.  While  it  is  not  an 
absolute  necessity  that  this  method  should  result  in  a  discrimina- 
tion against  the  National  banks,  it  is  one  of  the  probabilities,  as 
has  happened  in  this  case,  that  it  may  produce  such  a  result  which 
shall  be  unfavorable  to  those  institutions.  Section  2804,  Revised 
Statutes  of  the  State  of  Ohio,  enacts  that  an  annual  county  board 
for  the  equalization  of  the  real  and  personal  property,  moneys  and 
credits  iu  each  county,  exclusive  of  cities  of  the  first  and  second 
class,  shall  be  composed  of  the  county  commissioners  and  county 
auditor,  who  shall  meet  at  the  office  of  the  latter  in  each  county 
on  the  Wednesday  after  the  third  Monday  in  May,  annually.  It 
is  provided  that  this  board  shall  have  power  to  hear  complaints, 
and  to  equalize  the  valuation  of  all  real  and  personal  property, 
moneys  and  credits  within  the  county.  It  is  under  this  statute 
that  the  assessment  was  made  which  the  auditor  certified  to  the 
State  Board  of  Equalization.  No  complaint  has  been  made  that 
this  assessment  upon  the  capital  shares  of  the  plaintiff  bank  was 
in  anywise  unequal  as  regards  the  assessment  upon  other  moneyed 
capital.  The  organization  and  method  of  proceeding  of  the  State 
Board  of  Equalization  for  incorporated  banks  is  provided  for  in 
the  following  sections  of  the  Revised  Statutes  of  Ohio,  1880 : 

"Sec.  2808.  (As  re-enacted  March  9,  1883  ;  80 Ohio  Laws,  55.)  The  Gov- 
ernor, Auditor  of  State  and  Attorney-General  shall  constitute  a  board  for  the 
equalization  of  the  shares  of  incorporated  banks,  and  for  this  purpose  they 
shall  meet  on  the  third  Tuesday  of  June,  annually,  at  the  ofHce  of  the  Auditor 
of  State,  and  examine  the  returns  of  said  banks  to  the  county  auditors,  and 
the  value  of  said  shares  as  fixed  by  the  county  auditors,  as  the  same  shall 
have  been  reported  by  the  county  auditors  to  the  State  Auditor. 

"  Sec.  3809.  (As  amended  March  9,  1883 ;  80  Ohio  Laws,  55.)  Said  board 
shall  hear  complaints,  and  equalize  the  value  of  said  shares  according  to  the 
rules  prescribed  by  this  title  for  valuing  and  equalizing  the  values  of  real  and 
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personal  property,  and  if  in  the  judgment  of  the  board,  or  a  majority  of 
them,  the  aggregate  value  of  all  the  bank  property  so  reported  to  said  board 
by  the  county  auditors  is  below  its  true  value  in  money,  they  may  increase  or 
diminish  the  value  of  said  shares  by  such  a  per  cent  as  will  equalize  said 
shares  to  their  true  value  in  money  ;  provided,  that  said  board  shall  not  in- 
crease or  reduce  the  grand  aggregate  value  of  bank  shares  as  returned  by  the 
several  county  auditors  hy  more  than  twenty  (30)  per  centum." 

It  is  obvious  from  these  two  sections  that  the  only  power  of 
this  board  is  to  diminish  or  increase  the  assessed  value  of  the 
shares  of  stock  by  such  a  per  centum  as  will  make  them  equal 
among  themselves,  and  that  there  is  no  power  of  equalization  so 
far  as  other  personal  property  is  concerned,  or  in  comparison  with 
other  moneyed  capital  in  the  hands  of  individuals.    The  language 
directing  the  board  to  proceed  "  according  to  the  rules  prescribed 
by  this  title  for  valuing  and  equalizing  the  values  of  real  and  per- 
sonal property  "  does  not  authorize  a  comparison  of  the  value  of 
bank  shares  with  that  of  real  and  personal  property,  but  is  only 
intended  to  have  regard  to  the  mode  of  procedure,  such  as  laying 
before  that  body  the  reports  of  the  county  auditors,  hearing  com- 
plaints, and  equalizing  the  assessments  as  between  the  shares  of 
the  different  banks.     Therefore  in  the  order  by  which  it  equalized 
the  various  bank  shares  as  among  themselves  from  all  over  the 
State,  and  certified  this  increase  of  five  per  centum  upon  the  as- 
sessment to  the  auditor  of  Cuyahoga  county,  it  had  no  purpose  to 
change  or  to  equalize  the  assessment  in  its  relation  to  other  mon- 
eyed capital  of  the  State,  of  the  city  of  Cleveland,   or  of  the 
county  of  Cuyahoga.     It  is  said  however  that  the  standard  of 
comparison  required  by  the  act  of  Congress  is  the  assessment  of 
all  the  banks  in  the  State  with  that  upon  moneyed  capital  all  over 
the  State,  and  that  there  is  no  evidence  presented  in  this  suit  that 
there  was  any  discrimination  against  the  bank  if  the  standard  of 
comparison  here  suggested  is  the  one  which  should  govern.    There 
is  evidence  that  the  I'ule  which  was  adopted  by  the  board  of 
equalization  of  Cuyahoga  county  fixing  the  assessment  at  sixty 
per  centum  of  the  cash  value  of  the  property,  prevailed  in  eleven 
other  counties  in  the  State.     It  is  also  a  fact  that  in  regard  to 
those  counties  the  discrimination  against  the  National  banks,  as 
compared  with  other  moneyed  capital,  is  established.     This  alone 
would  be  sufficient  to  establish  a  discrimination  as  to  twenty- 
VoL.  Ill— 40. 


314  UNITED  STATES 


Whitbeck  v.  Mercantile  National  Bank  of  Cleveland. 

three  and  sixth-tenths  mills  out  of  the  entire  rate  of  twenty-six 
mills  on  the  dollar  of  valuation ;  it  being  found  as  a  matter  of  fact 
that  twenty-six  mills  was  the  entire  tax  levied  upon  all  the  prop- 
erty in  the  county  of  Cuyahoga  under  this  assessment,  of  which 
the  amount  of  twenty-three  and  six-tenths  mills  was  exclusively 
devoted  to  county  and  city  purposes,  and  but  two  and  four- 
tenths  mills  was  levied  for  Stat'e  purposes.  While  it  might 
perhaps  be  plausibly  said  that  in  regard  to  taxation  for  State 
purposes,  the  rule  of  comparison  should  -include  the  whole 
State,  it  is  equally  clear  that  for  the  much  larger  proportion 
of  tax  levied  for  county  and  city  purposes  the  assessment 
upon  the  moneyed  capital  of  the  citizens  in  such  county  and  city 
should  furnish  the  standard  by  which  the  inequality  of  tax- 
ation should  be  determined.  As  it  has  already  been  shown  that 
the  board  for  the  equalization  of  the  shares  of  incorporated  banks 
had  neither  the  authority  nor  the  means  to  establish  and  equalize 
the  assessment  of  the  shares  of  all  the  banks  of  the  State  with 
the  other  moneyed  capital  of  the  State,  we  do  not  very  well  see 
how  the  oral  testimony  of  witnesses  offered  to  establish  this  uni- 
formity of  assessment  could  do  so;  and  if  it  could,  how  it  was 
competent  to  do  it  in  the  face  of  the  fact  that  the  board  had  no 
such  power. 

In  regard  to  the  deduction  of  their  hona  Jule  indebtedness, 
claimed  on  the  part  of  certain  owners  of  shares  in  the  plaintiff 
bank  from  the  assessment  levied  upon  such  shares,  the  court  finds 
that  no  demand  was  made  therefor  "  either  by  the  complainant 
or  by  any  of  its  shareholders,  until  the  lYth  da}'  of  December, 
A.  D.,  1855,  a  date  prior  to  the  commencement  of  this  action,  at 
which  time  the  entire  process  of  the  appraisement  and  equaliza- 
tion of  the  value  of  said  shares  for  taxation  had  been  completed, 
and  the  tax  duplicate  for  said  year  had  been  delivered  in  accord- 
ance with  law,  to  the  treasurer  of  said  county  for  the  collection 
of  said  taxes  ;  but  the  laws  of  Ohio  make  no  provisions  for  the  de- 
duction of  the  hona  fide  indebtedness  of  any  shareholder  from 
the  shares  of  his  stock,  and  provide  no  means  by  which  said  de- 
duction can  be  secured."  Under  the  decision  in  Hills  v.  Bcmk, 
105  U.  S.  319;  awi!e45,weareof  opinion  thatthebank  was  entitled 
to  relief  in  the  cases  of  all  the  shareholders  named  in  the  bill  (ex- 
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cept  James  A.  Barnett,  Eobert  L.  Chamberlain  and  James  Par- 
malee),  and  that  the  fact  that  they  did  not  make  an  earlier  demand 
for  the  deduction  of  their  indebtedness  from  the  assessed  value 
of  the  shares  of  their  bank  stock  does  not  defeat  their  right  to 
have  it  made  by  this  bill  in  chancery,  for  the  reason  that  the  court 
expressly  finds  that  "  the  laws  of  Ohio  make  no  provision  for  the 
deduction  of  the  lona  fide  indebtedness  of  any  shareholder  from 
the  shares  of  his  stock,  and  provide  no  means  by  which  said  de- 
duction can  be  secured."  This  was  precisely  the  case  in  regard 
to  Hills  V.  Bank,  in  which  this  court  said :  "We  are  of  opinion 
that  considering  the  decision  of  the  Court  of  Appeals  of  New 
York,  the  action  of  the  assessors  in  the  case  of  Williams,  and  their 
own  testimony  in  this  case,  it  is  entirely  clear  that  all  affidavits 
and  demands  for  deduction  which  could  and  might  have  been 
made  would  have  been  disregarded  and  unavailing,  and  that  the 
assessors  had  a  fixed  purpose,  generally  known  to  all  persons  inter- 
ested, that  no  deduction  for  debts  would  be  made  in  the  valuation 
of  bank  shares  for  taxation.  It  is  therefore  not  now  essential  to- 
show  such  an  offer  when  it  is  established  that  there  were  debts  to 
be  deducted  and  when  the  matter  is  still  infi^ri,  the  tax  being 
unpaid."  In  I'egard  to  all  of  the  shareholders  claiming  this  de- 
duction except  Barnett,  Chamberlain  and  Parmalee,  the  court  finds 
that  the  allegations  of  the  bill  are  true,  but  that  as  to  them  they 
are  untrue.  It  therefore  granted  relief  by  the  injunction  as  to 
all  of  them  except  these  three,  as  to  which  it  was  denied.  It  is  to 
be  observed  however  that  the  bank  takes  no  appeal  from  the  part 
of  the  decree  denying  relief  to  these  three  shareholders. 

These  principles  require  the  affirmance  of  the  decree  of  the 
Circuit  Court ;  and  while  th^re  will  be  found  in  them  a  sufficient 
answer  to  the  questions  certified  by  the  judges  of  that  court,  w& 
do  not  think  it  necessary  to  make  a  more  specific  answer  to  each 
of  them. 

The  decree  is  affirmed. 
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BtJNDT  V.  Cocke. 

(128  TJ.  S.  185.) 

Mquity  —jurisdiction  —  liability  —  married  women  as  stockholders  of  insolvent 

bank. 

A  bill  to  enforce  against  the  separate  estate  of  a  married  woman  an  assessment 
upon  sbares  of  National  bank  stock,  is  not  open  to  the  objection  that  it  does 
not  allege  that  she  had  capacity  to  become  a  stockholder,  whether  she  became 
such  before  or  after  marriage,  where  it  alleges  that  she  was  the  owner  of 
the  shares,  and  where  a  statute  of  the  State  in  which  the  bank  is  located 
(Dig.  St.  Ark.  1874,  §  4194)  provides  that  a  married  woman  may  transfer 
her  property,  carry  on  any  business,  and  perform  any  services  on  her  sepa- 
rate account,  and  that  her  earnings  shall  be  her  separate  property,  and  may 
be  used  or  invested  by  her  in  her  name. 

The  bill  alleging  that  tlie  married  woman  is  possessed  of  property  in  her  own 
right  sufficient  to  pay  the  assessment,  and  praying  for  a  decree  of  payment 
therefrom,  and  the  bill  of  revivor  iiled  after  her  death  against  her  husband, 
praying  for  relief  out  of  the  assets  received  by  him  as  her  legatee,  devisee  or 
executor,  the  case  is  one  of  equitable  cognizance. 

APPEAL  from  a  decree  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky.  Bill  by  Martin  L. 
Bundy,  receiver  of  the  Hot  Springs  National  Bank,  against  Wil- 
liam M.  Cocke,  and  Amanda  M.,  his  wife,  and  James  Flanagauj 
and  Sue,  his  wife,  to  enforce  an  assessment  upon  shares  of  bank 
stock  hold  by  the  married  women  defendants.  Mrs.  Cocke  hav- 
ing died,  complainant  filed  a  bill  of  revivor  against  her  husband. 
Demurrers  to  botli  bills  were  sustained.  Complainant  declined  to 
amend  and  appeals  from  a  decree  of  dismissal. 

* 

John  Mason  Brown,  Alex.  P.  Humphrey  and  George  M. 
Davie,  for  appellant. 

B.  F.  Buchner,  for  appellee. 

Blatohfoed,  J.  On  the  4th  of  February,  1885,  Martin  L. 
Bandy,  receiver  of  the  H'ot  Springs  National  Bank,  of  Hot 
Springs,  in  the  State  of  Arkansas,  filed  his  bill  of  complaint  in 
the  Circuit  Court  of  the  United  States  for  the  District  of  Ken- 
tucky, against  William  M.  Cocke  and  Amanda  M.  Cocke,  his  wife, 
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and  James  Flanagan  and  Sue  Flanagan,  Ms  ■wife,  all  of  the  de- 
fendants being  alleged  in  the  bill  to  be  citizens  of  Kentucky.  The 
bill  alleges  that  on  the  1st  of  March,  1884,  the  bank  was  a  cor- 
poration created  and  organized  under  the  National  Banking  Stat- 
utes, with  a  capital  stock  of  $50,000,  divided  into  five  hundred 
shares  of  $100  each  at  their  par  value ;  that  it  had  its  office  of 
discount  and  deposit  in  the  city  of  Hot  Springs  in  the  State  of 
Arkansas ;  that  it  suspended  the  business  of  banking  on  the  27th 
of  May,  1884 ;  that  the  plaintiff  was  duly  appointed  receiver  of 
the  bank  on  the  2d  of  June,  1884 ;  and  that  on  the  25th  of  July, 
1884,  the  Comptroller  of  the  Currency  determined  that  it  was 
necessary  to  enforce  the  individual  liability  of  the  shareholders  in 
the  bank,  to  the  amount  of  fifty  per  centum  of  the  par  value  of 
its  capital  stock,  "  and  did  make  an  order  and  requisition  on  the 
stockholders,  and  each  and  every  one  of  them,  equally  and  rata- 
bly, as  the  shares  were  held  and  owned  by  them,  respectively,  at 
the  time  said  bank  suspended  and  ceased  to  do  business,"  and 
directed  the  plaintiff  "as  such  receiver"  to  take  the  necessary 
legal  proceedings  to  enforce  such  assessment  against  the  share- 
holders in  said  bank,  and  each  and  every  one  of  them.  The  bill 
then  contains  the  following  allegation :  "  And  your  orator  would 
further  state  that  on  the  27th  day  of  May,  A.  D.  1884,  when  said 
bank  suspended  and  ceased  to  do  business,  Amanda  M.  Cocke, 
wife  of  William  M.  Cocke  (both  of  whom  are  made  defendants 
hereto),  was  the  owner  of  one  hundred  shares  of  the  capital  stock 
thereof,  of  the  par  value  of  $10,000,  and  the  same  still  stands  in 
her  name  on  the  books  of  the  said  association,  on  which  the  equal 
and  ratable  assessment  and  requisition  made  by  the  Comptroller  as 
aforesaid  is  $5,000,  with  interest  thereon  from  the  said  25th  day 
of  July,  1884 ;  that  said  defendant  Amanda  is  possessed  of  prop- 
erty in  her  own  right  amply  sufficient  to  pay  said  assessment,  but 
utterly  refuses  to  do  so."  Then  follows  a  like  allegation  as  to 
Mrs.  Flanagan,  as  the  owner  of  twelve  shares  of  the  stock.  The 
prayer  of  the  bill  is  that  an  account  be  taken  of  the  shares  of 
stock  held  by  each  of  the  married  women  defendants,  respectively, 
at  the  date  of  such  suspension,  and  the'  assessment  and  requisition 
made  by  the  Comptroller  of  the  Currency  thereon,  an'd  that  a  decree 
be  made  for  the  payment  thereof  out  of  the  separate  property  held 
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by  the  married  women  defendants  in  their  own  right,  as  each  may  be 
found  indebted,  with  interest.  Mr.  and  Mrs.  Cocke  filed  a  demurrer 
to  the  bill  for  want  of  equity  and  also  for  multifariousness.  The 
plaintiff  then  amended  the  bill  by  striking  out  the  names  of  Flan- 
agan and  his  wife  as  defendants ;  and  in  July,  1885,  he  filed  a 
1)111  of  revivor,  based  on  the  fact  of  the  death  of  Mrs.  Cocke  in 
March,  1885.  The  bill  of  revivor  alleges  that  when  Mrs.  Cocke 
■died,  she  was  a  citizen  of  Kentucky,  and  was  domiciled  and  resi- 
dent therein ;  that  she  left  a  will  whereby  her  husband  was  ap- 
pointed her  sole  executor,  and  her  sole  residuary  legatee  and 
devisee ;  that  the  will  had  been  duly  proved  and  recorded  in  the 
proper  court  in  Kentucky ;  and  that  Mr.  Cocke  had  accepted  the 
terms  of  the  will,  and  taken  upon  himself  the  office  of  such  exec- 
utor. The  bill  prays  for  the  revival  of  the  suit  against  Mr. 
'Cocke,  as  devisee  and  legatee  of  his  wife,  and  as  sole  executor  of 
her  will,  and  for  relief  against  him  out  of  all  assets  received  or 
held  by  him  as  devisee  or  legatee  of  his  wife,  or  as  executor  of 
her  will.  Mr.  Cocke  appeared  and  filed  a  demurrer  to  the  bill  of 
revivor,  for  want  of  equity.  The  cause  was  heard  on  the  demur- 
rer to  the  bill  and  the  demurrer  to  the  bill  of  revivor.  The  court 
sustained  both  of  the  demurrers,  giving  to  the  plaintiff  time  to 
amend  his  bill,  and  he  declining  to  do  so,  a  decree  was  entered  dis- 
missing it.     From  that  decree  the  plaintiff  has  appealed. 

From  the  opinion  of  the  court,  accompanying  the  record,  the 
ground  of  dismissal  appears  to  have  been  that  the  bill  was  defect- 
ive in  not  alleging  that  at  the  time  Mrs.  Cocke  became  a  stock- 
holder she  had  the  capacity  to  become  a  stockholder.  But  we  think 
the  bill  is  not  open  to  this  objection.  It  alleges  that  at  the  time 
the  bank  suspended,  Mrs.  Cocke  "  was  the  owner  "  of  the  one  hun- 
dred shares.  This  is  an  allegation  that  she  was  then  the  lawful 
owner  of  those  shares,  and  had  lawfully  become  such  owner,  with 
the  capacity  to  become  such  owner  at  the  time  she  became  such 
owner.  It  is  consistent  with  this  allegation  that  she  may  have 
owned  the  shares  before  she  married  Mr.  Cocke,  or  that  when 
she  became  such  owner,  if  she  was  then  the  wife  of  Mr.  Cocke, 
she  had  the  right  to  become  such  owner  by  virtue  of  the  laws  of 
the  State  of  Arkansas,  where  the  bank  was  located,  in  connection 
with  the  provisions  of  the  statute  of  the  Dnited  States  in  regard 
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to  National  banks.  Section  4194  of  the  Digest  of  the  Statutes  of 
Arkansas,  published  in  1874  (chap.  93,  p.  756),  provides  as  fol- 
lows : 

"  Sec.  4194.  A  married  woman  may  bargain,  sell,  assign  and  transfer  her 
separate  personal  property,  and  carry  on  any  trade  or  buslaess,  and  perform  any 
labor  or  services  on  her  sole  and  separate  account;  and  theearningsof  any  married 
woman,  from  her  trade,  business,  labor  or  services  shall  be  her  sole  and  sep- 
arate property,  and  may  be  used  or  invested  by  her  in  her  own  name;  and  she 
may  alone  sue  or  be  sued  in  the  courts  of  this  State  on  account  of  the  said 
property,  business  or  services." 

Under  this  provision,  if  it  was  in  force  at  the  time  of  the  trans- 
action, it  would  seem  that  Mrs.  Cocke,  when  a  married  woman, 
might  lawfully  have  either  subscribed  for  or  taken  an  assignmetit 
of  the  shares,  they  being  shares  of  a  National  bank  in  Arkansas, 
and  the  transaction  being  therefore  governed  by  the  statutes  of 
Arkansas,  unless,  under  special  circumstances,  a  rule  ought  to  gov- 
ern. MilUken  v.  Pratt,  125  Mass.  374;  28  Am.  Eep.  241.  As 
the  bill  alleges  that  Mrs.  Cocke  is  possessed  of  property  in  her  own 
right  amply  sufficient  to  pay  the  assessment,  and  as  the  prayer  of 
the  bill  is  for  a  decree  for  the  payment  of  the  amount  of  the 
assessment  out  of  the  separate  property  held  by  her  in  her  own 
right,  and  as  the  bill  of  revivor  prays  for  relief  against  Mr.  Cocke 
out  of  the  separate  property  held  by  her  in  her  own  right,  and  as  the 
bill  of  revivor  prays  for  relief  against  Mr.  Cocke  out  of  the  assets 
received  by  him  as  the  legatee  or  devisee  of  his  wife,  or  as  executor 
of  her  will,  the  case  is  clearly  one  of  equitable  cognizance,  because 
it  does  not  appear  that  she  could  be  sued  at  law,  to  reach  her  sepa- 
rate property.  3  Pom.  Eq.  Jur.,  §  1099.  The  original  bill  and 
bill  of  revivor  are  sufficient  on  their  faces  to  call  upon  Mr.  Cocke 
to  answer  them,  and  when  all  the  facts  bearing  upon  the  case  are 
fully  developed,  the  rights  of  the  parties  can  be  properly  adjudi- 
cated. For  that  reason  we  refrain  from  considering  any  of  the 
other  questions  discussed  at  the  bar.  The  decree  of  the  Circuit 
Court  is  reversed,  and  the  ease  is  remanded  to  that  court,  with  a 
direction  to  overrule  the  demurrer  to  the  original  bill  and  the  de- 
murrer to  the  bill  of  revivor,  and  to  take  such  further  proceed- 
ings as  may  be  proper,  and  not  inconsistent  with  tliis  opinion. 
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National  Seoueitt  Bank  v.  Botleb.* 

(139  U.  S.  323.) 

Insolvency — preference. 

The  Pacific  Bank  of  Boston,  not  being  a  member  of  the  clearing-house,  used  to 
deposit  with  the  Security  Bank  all  checks  received  by  it  to  be  collected 
through  the  clearing-house,  and  was  credited  by  the  latter  bank  as  a  depos- 
itor. The  directors  of  the  Pacific  Bank,  having  one  Saturday,  after  closing, 
determined  to  go  into  liquidation,  dispatched  a  committee  to  Washington  to 
confer  with  the  Comptroller  of  the  Currency  as  to  the  appointment  of  a 
receiver.  The  appointment  was  made  about  ten  A.  M.  on  Monday.  Monday 
morning  the  cashier  of  the  Pacific  Bank  sent  the  checks  and  drafts  received 
by  mail  to  the  Security  Bank,  and  with  them  his  check  for  the  whole  amount 
of  the  bank's  deposits,  for  which  he  received  a  negotiable  certificate  of  de- 
posit of  the  Security  Bank.  The  latter  at  the  time  held  the  Pacific  Bank's 
negotiable  certificate  of  deposit.  The  transaction  occurred  about  half-past 
nine  A.  M.,  when  no  officer  of  the  Security  Bank  knew  or  suspected  that 
the  Pacific  Bank  was  insolvent.  Seld,  th  at  the  cashier  must  have  presumed 
that  the  Security  Bank  still  held  its  certificate  of  deposit,  and  that  in  send- 
ing to  it  the  checks  and  drafts,  he  was  making  a  transfer  which  necessarily 
gave  a  preference,  and  was  void  under  §  5242,  U.  S.  R.  S.,  and  the  Security 
Bank  therefore  could  not  set  off'  the  Pacific  Bank's  certificate  of  deposit 
against  its  own. 

IjlRROR  to  the   Circuit  Court  of  the  United   States  for  the 
J     District  of  Massachusetts.     The  opinion  states  the  case. 

t/!  O.  Coomhs  and  Russell  Gray.,  for  plaintiff  in  error. 

A.  A.  Hanney,  for  defendant  in  error. 

Blatchfoed,  J.  This  is  an  action  at  law,  brought  in  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Massachusetts, 
in  November,  18S2,  by  the  receiver  of  tbe  Pacific  National  Bank, 
a  corporation  duly  organized  under  the  Banking  Laws  of  the 
United  States,  against  the  National  Security  Bank,  another  cor- 
poration so  organized.  The  declaration  contains  three  counts. 
The  first  count  alleges  that  the  Pacific  National  Bank  became  in- 
solvent and  failed  ;  that  the  Comptroller  of  the  Currency,  on  the 
22d  of  May,  1882,  appointed  the   plaintiff,  Linus  M.  Price,  re- 

*  Affirming  38  Fed.  Eep.  697. 
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ceiver  of  the  same  ;  that  the  bank  stopped  business  and  closed  its 
doors  on  the  20th  of  May,  1882,  being  insolvent  and  unable  to 
pay  its  debts  ;  that  steps  were  on  that  day  taken  to  represent  it 
to  said  Comptroller  as  insolvent,  and  to  have  a  receiver  appointed 
to  close  it  up;  that  it  was  determined,  on  the  20th  of  May,  1882, 
not  to  open  its  doors  or  carry  on  business  longer ;  that  on  that 
■  day  the  Security  Bank  was  owing  to  the  Paciiic  Bank,  in  ac- 
count, as  balance  on  books,  $40.25,  and  the  former  bank  also  held 
against  the  latter  a  certificate  of  deposit  for  $10,000 ;  that  on  the 
22d  of  May,  1882,  the  Pacific  Bank,  through  its  cashier,  although 
it  was  then  insolvent  and  contemplated  insolvency,  and  had  then 
actually  failed  and  stopped  Ipusiness,  and  taken  said  steps  for  the 
appointment  of  a  receiver,  transferred  and  delivered  to  the  Se- 
curity Bank  certain  checks,  drafts,  bills  and  other  property, 
amounting  on  their  face  to  the  sum  of  $10,967.95,  which,  with 
the  said  $40.25,  made  the  sum  of  $11,008.20  ;  that  the  Security 
Bank  thereupon  gave  to  the  cashier  of  the  Pacific  Bank  a  certifi- 
cate of  deposit  as  follows  : 

"  No.  6316.    National  Security  Bank,  Boston,  May  33, 1883.    $11,008.30. 
B.I  C.  Whitney,  cash.,  has  deposited  in  this  bank  eleven  thousand  and  eight 
30-100  dollars,  payable  to  the  order  of  hfmaelf  on  the  return  of  this  certifi- 
cate properly  indorsed.  Chas.  R.  Batt,  Cashier." 

That  the  Security  Bank  collected  the  money  upon  the  said 
checks,  etc. ;  that  the  said  certificate  of  deposit  came  to  the  hands 
of  the  plaintiff  as  receiver,  among  the  other  assets  of  the  Pacific 
Bank ;  that  on  a  demand  made  by  him  the  Security  Bank  refused 
to  deUver  or  pay  the  said  property,  or  its  avails,  claiming  a  right 
to  set  it  off  or  apply  it  on  the  said  certificate  of  deposit  for 
$1€,000 ;  that  on  the  20th  day  of  May,  1882,  the  Pacific  Bank 
was  insolvent ;  that  it,  and  its  directors  and  officers,  well  knew 
the  same,  and.  contemplated  insolvency ;  that  it  was  in  the  same 
condition  on  the  22d  of  May,  1882 ;  that  the  said  transfer  of 
property  to  the  Security  Bank  was  in  fraud  of  the  creditors  of  the 
Pacific  Bank,  with  a  view  of  giving  the  former  bank  a  prefer- 
ence over  other  creditors,  by  having  the  same  operate  as  a  pay- 
ment of  the  debt  due  to  the  Security  Bank  by  the  Pacific  Bank, 
by  way  of  set-off  or  otherwise  ;  that  the  said  transfer  was  illegal, 
and,  if  allowed  to  operate  as  a  set-off  or  payment,  would  work 
Vol.  Ill— 41. 
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an  unlawful  preference ;  and  that  the  Pacific  Bank  and  its  officers 
and  cashier  well  knew,  when  the  transfer  was  made,  that  the 
property,  or  its  proceeds,-  when  collected,  would  or  might  be 
availed  of  for  the  payment  of  the  debt  due  the  Security  Bank, 
by  way  of  set-o£E  or  otherwise,  and  contemplated  the  same,  or 
was  bound  and  is  presumed  by  law  to  have  contemplated  and  in- 
tended the  same.  The  second  count  of  the  declaration  alleges  the ' 
giving  of  the  certificate  of  deposit  for  $11,008.20;  that  the 
plaintiff,  as  receiver,  presented  to  the  Security  Bank  said  certifi- 
cate, duly  indorsed,  and  demanded  payment  thereof ;  but  that 
the  defendant  refused  to  pay  it.  The  third  count  alleges  that 
the  defendant  owes  to  the  plaintiff  a^  receiver,  $11,008.20,  as  and 
for  money  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiff.  The  declaration  demands  the  recovery  of  $11,008.20, 
with  interest.  The  defendant  filed  an  answer  and  a  declaration 
in  set-off.  The  substance  of  these  papers  is  that  the  defendant 
has  a  claim  in  set-off  against  the  Pacific  Bank  for  the  amount  of 
the  certificate  of  deposit  of  the  latter  bank  for  $10,000,  which 
was  as  follows : 

"  $10,000.  '  The  Pacific  National  Bank  op  Boston,  Mass.,  ) 

Boston,  May  13, 1882.         j 

This  certifies  that  there  has  been  deposited  in  this  bank  of  ten  thousand 
dollars,  payable  to  the  order  of  Nat.  Security  Bank,  on  return  of  this  certifi- 
cate properly  indorsed.     No.  2313. 

[Countersigned]  Gt.  H.  Benton,  Teller.  E.  C.  Whitney,  Cashier.'' 

The  plaintiff  put  in  an  answer  to  the.  defendant's  declaration 
in  set-off,  making  substantially  the  same  averments  which  are 
contained  in  the  first  count  of  the  plaintiff's  declaration.  On 
these  issues  there  was  a  trial  by  a  jury,  which  resulted  in  a  ver- 
dict for  the  plaintiff  for  $12,232.88,  and  a  judgment  for  him 
for  that  amount,  with  costs.  The  case  was  taken  to  the  Circuit 
Court  by  the  defendant  by  a  writ  of  error,  and  it  affirmed  the 
judgment  of  the  District  Court,  with  costs.  The  opinion  of  the 
Circuit  Court  is  reported  in  22  Federal  Reporter,  697.  The  plain- 
tiff brought  the  case  to  this  court  by  a  writ  of  error,  and  after- 
ward Peter  Butler,  as  successor  of  Price,  as  receiver,  became 
plaintiff  in  error. 

There  was  a  bill  of  exceptions  taken  by  the  defendant  in  the 
District  Ooui't.     It  states  that  the  three  counts  of  the  plaintiff's 
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declaration  were  all  for  the  same  cause  of  action,  and  that  the 
right  of  action  contained  in  the  first  count  was  founded  upon 
section  5242  of  the  Revised  Statutes.  That  section  provides  as 
follows : 

"All  transfers  of  the  notes,  bonds,  bills  of  exchange  or  other  evidences  of 
debt  owing  to  any  National  banking  association,  or  of  deposits  to  its  credit  ; 
all  assignments  of  mortgages,  sureties  on  real  estate,  or  of  judgments  or 
decrees  in  its  favor;  all  deposits  of  money,  bullion  or  other  valuable  thing 
for  its  use,  or  for  the  use  of  any  of  its  shareholders  or  creditors,  and  all  pay- 
ments of  money  to  either,  made  after  the  commission  of  an  act  of  insolvency, 
or  in  contemplation  thereof  —  made  vpith  a  view  to  prevent  the  application  of 
its  assets  in  the  manner  prescribed  by  this  chapter,  or  with  a  view  to  the 
preference  of  one  creditor  to  another,  except  in  payment  of  its  circulating 
notes —  shall  be  utterly  null  and  void." 

That  section  is  incorporated  in  the  Revised  Statutes  from  sec- 
tion 52  of  the  act  of  June  3,  1864,  chap.  106  (13  Stat.  115).  The 
two  sections  differ  in  these  respects :  The  word  "  transfer " 
becomes  "transfers";  the  words  "and  other"  become  "or 
other;"  the  words  "any  association"  become  "any  National 
banking  association;"  the  words  "with  a  view  to  prevent"  be- 
come "  made  with  a  view  to  prevent,"  and  the  words  "  this  act " 
become  "  this  chapter."  'No  change  was  made  in  the  meaning  of 
the  statute  by  inserting  in  section  5242  the  word  "  made,"  not 
found  in  section  52  of  the  act  of  1864. 

The  bill  of  exceptions  states  that  it  was  admitted  at  the  trial 
that  the  $40.25  was  on  deposit  in  the  Security  Bank  before  the 
commission  of  any  act  of  insolvency  by  the  Pacific  Bank,  and 
that  as  to  so  much  of  the  plaintiff's  claim  the  set-off  was  a  good 
answer.  As  to  the  rest  of  the  claim,  the  following  facts  were 
proved  or  admitted  :  "  On  Saturday,  May  20,  1882,  the  Pacific 
Bank,  which  had  previously  failed  in  November,  1881,  and  had 
afterward  reorganized  and  done  business,  being  deeply  insol- 
vent, its  directors  held  a  meeting  in  the  afternoon,  after  the 
regular  close  of  business  for  the  day,  and  passed  these  votes, 
which  votes  and  the  proposed  action  the  directors  purposely 
kept  concealed  until  they  were  carried  out :  '  Voted  to  go  into 
liquidation ;  voted  that  the  bank  be  closed  to  business ;  voted 
that  Lewis  Coleman,  president,  Micah  Dyer,  Jr.,  Andrew  F. 
Reed,   directors,  and  William  J.  Best,  be  and    hereby  are  ap- 
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pointed  a  committee  to  proceed  to  Washington  to  confer  with 
the  Hon.  John  J.  Knox,  Comptroller  of  tlie  Currency,  as  to 
the  measures  proper  to  be  taken  in  the  present  situation  ;  that 
if  the  Comptroller  shall  deem  it  necessary  to  appoint  a  receiver, 
the  directors  unanimously  recommend  for  that  position  Mr. 
E.  C.  Whitney,  who  since  March  18th  has  discharged  the  duties 
of  cashier  with  great  ability,  diligence,  and  energy,  and  who 
is  perfectly  familiar  with  the  assets,  liabilities  and  affairs  of 
the  bank,  and  thoroughly  understands  the  steps  necessary  to 
be  taken  to  speedily  and  profitably  realize  upon  the  estate  to 
the  fullest  extent ;  that  if  Mr.  E.  C.  Whitney  shall  be  ap- 
pointed receiver  of  the  bank,  the  directors  wiU  furnish  satisfac- 
tory bonds  for  the  faithful  discharge  of  his  duties  to  any  amount 
which  the  Comptroller  may  require.'  And  the  bank  never  after 
did  any  business  except  so  far  as  appears  in  this  bill.  The  com- 
mittee of  the  directors  went  to  Washington  on  Saturday  night, 
and  on  Monday,  May  22d,  saw  the  Comptroller,  who  appointed 
the  plaintiff  receiver  about  ten  o'clock,  a.  m.,  and  the  plaintiff  left 
Washington  on  Monday,  and  on  the  following  day  arrived  in  Bos- 
ton, and  took  possession  of  the  bank.  For  some  time  before  this, 
and  ever  since  the  resuscitation  of  the  bank  after  its  first  failure, 
the  Pacific  Bank,  not  being  a  member  of  the  Boston  clearing- 
house, had  been  in  the  habit  daily  of  depositing  with  the  de- 
fendant aU  checks  received  by  the  Pacific  Bank,  to  be  collected 
through  the  clearing-house  by  the  defendant,  with  which  the  Pa- 
cific Bank  was  credited  as  a  depositor,  and  against  which  it  drew. 
On  Monday  morning,  May  22,  Whitney,  the  cashier  of  the  Pacific 
Bank,  received  by  mail,  as  usual,  many  letters  inclosing  drafts 
and  checks,  and  sent  all  these  checks  and  drafts,  amounting  to 
$10,967.95,  to  the  defendant  bank,  where  they  were  received,  and 
forthwith  sent  to  the  clearinghouse,  with  other  checks,  to  be 
cleared  by  defendant.  The  messenger  who  carried  the  cheeks  to 
the  defendant  took  at  the  same  time  and  presented  to  the  defend- 
ant a  check  drawn  by  Whitney  for  $11,008.20,  being  the  whole 
amount  of  the  cheeks  then  deposited,  and  $40.25  already  to  the 
credit  of  the  Pacific  Bank  on  its  current  deposit  account  with  the 
defendant.  The  defendant's  paying  teller,  at  the  messenger's  re- 
quest, gave  him  the  defendant's  negotiable  certificate  of  deposit,  paj'- 
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able  on  demand,  for  the  said  sum  of  $11,008.20.  The  defendant 
at  that  time  held  the  negotiable  certificate  of  deposit  of  the  Pacific 
Bank,  payable  on  demand,  for  $10,000."  The  copies  of  those 
certificates  are  hereinbefore  set  forth.  "  These  transactions  took 
place  as  early  as  half-past  nine  on  the  morning  of  May  22d,  and 
no  officer  of  the  defendant  bank  then  knew  or  suspected  that  the 
Pacific  Bank  was  insolvent  or  contemplating  insolvency,  or  was 
not  doing  business  as  usual,  or  that  its  directors  had  voted  to  close 
it,  or  that  application  was  to  be  made  for  a  receiver,  and  no 
application  had,  in  fact,  at  that  time  been  made  to  the  Comptrol- 
ler, it  being  made  about  ten  a.  m.  of  that  day."  The  parties  had 
duly  demanded  of  each  other  payment  of  their  respective  claims. 
The  bill  of  exceptions  also  states  as  follows :  "  There  was 
other  evidence  given  in  the  case  on  both  sides,  and  particularly 
on  the  question  whether  any,  and  if  any,  what  agreement  was 
afterward  made  between  Whitney,  the  cashier  of  the  Pacific  Bank, 
and  Batt,  the  cashier  of  the  defendant  bank,  as  to  the  terms  and 
'Conditions  on  which  the  deposit  made  on  May  22,  as  above  stated, 
should  be  held  by  the  defendant,  part  of  this  evidence  consisting 
of  a  letter  from  Whitney  to  Batt."  It  then  proceeds:  "The 
defendant  requested  the  judge  to  submit  to  the  jury  the  three 
following  questions :  First,  whether  or  not  there  was  in  fact 
any  view  or  intent  on  the  part  of  the  Pacific  Bank,  or  any  of  its 
officers,  to  give  a  preference  to  the  defendant  over  other  creditors, 
01  to  prevent  the  application  of  the  assets  of  the  Pacific  Bank 
in  the  manner  prescribed  in  the  Bank  Act ;  second,  whether  or 
not  any  subsequent  agreement  was  made  varying  the  relation  of 
the  two  banks  as  they  existed  at  the  time  the  checks  were  de- 
posited ;  third,  if  the  jury  answer  the  preceding  question  in  the 
affirmative,  whether  or  not  such  agreement  was  expressed  in 
Whitney's  letter.  The  defendant  at  the  same  time  prayed  the 
judge  to  give  several  rulings  on  matters  of  law  applicable  to  the 
facts  as  they  might  be  found  by  the  jury  on  the  above  issues. 
But  the  judge  refused  to  submit  the  above  or  any  questions  what- 
ever to  the  jury,  or  to  give  any  of  the  rulings  prayed  for,  on  the 
ground  that  the  issues  were  immaterial  and  that  there  was  no 
question  for  the  jury,  and  ruled  as  matter  of  law,  that  on  the  un. 
disputed  facts  in  the  case  the  plaintiff  was  entitled  to  recover  the 
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amount  of  the  checks  and  drafts  deposited  by  the  Pacific  Bank  in 
defendant's  bank  on  Monday."  The  court  directed  a  verdict  for 
the  plaintiff  for  $12,232.88,  that  being  the  amount  of  the  checks 
and  drafts,  with  interest  from  the  date  of  the  writ,  and  the  de- 
fendant excepted  to  such  rulings  and  refusals  to  rule. 

The  view  taken  by  the  Circuit  Court  was  that  under  section 
5242  the  transfer  or  payment  by  a  bank,  to  be  void,  must  be  made 
after  the  commission  of  an  act  of  insolvency,  or  in  contemplation 
thereof,  and  with  a  view  to  prevent  the  application  of  its  assets  as 
provided  by  law,  or  with  a  view  to  giving  a  preference  to  one 
creditor  over  another ;  that  the  undisputed  facts  of  the  case  showed 
that  the  act  of  the  cashier  could,  under  the  circumstances,  have 
no  other  result,  if  allowed  to  stand,  than  to  operate  as  a  prefer- 
ence in  favor  of  the  Security  Bank ;  that  the  Pacific  Bank  had 
decided  to  close  its  doors  and  go  into  liquidation  ;  that  after  that 
the  necessary  consequence  of  the  transfer  was  to  create  a  prefer- 
ence ;  that  it  could  not  be  said  that  the  transfer  was  made  with 
the  intention  of  going  on  in  business,  nor  could  it  be  contended 
that  it  was  made  to  save  the  credit  of  the  bank  ;  and  that  after 
the  vote  of  the  directors  to  close  the  bank  and  go  into  liquidation^ 
any  transfer  of  its  assets  to  a  creditor,  whereby  that  creditor 
secured  a  preference,  must  be  presumed  to  be  made  with  an  in- 
tent to  prefer.     We  concur  in  this  view  of  the  ease. 

The  directors  of  the  Pacific  Bank  held  a  meeting  on  the  after- 
noon of  Saturday,  May  20,  1882,  after  the  regular  close  of  busi- 
ness for  that  day,  and  passed  three  votes  :  (1)  To  go  into  liquida- 
tion ;  (2)  that  the  bank  be  closed  to  business ;  (3)  that  the  presi- 
dent, two  directors  and  another  person  be  a  committee  to  go  to 
Washington  and  confer  with  the  Comptroller  of  the  Currency  as 
to  the  measures  proper  to  be  taken,  and  that  if  the  Comptroller 
should  deem  it  necessary  to  appoint  a  receiver,  the  directors  unani- 
mously recommended  for  that  position  Mr.  Whitney,  the  cashier^ 
and  that  if  he  should  be  appointed  receiver,  the  directors  would  fur- 
nish satisfactory  bonds  for  his  faithful  discharge  of  the  duties,  to 
any  amount  which  the  Comptroller  might  require.  These  votes 
and  the  proposed  action  the  directors  purposely  kept  concealed. 
The  bank  never  afterward  did  any  business,  except  so  far  as  ap- 
peared in  the  bill  of  exceptions.    The  committee  of  the  directors 
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went  to  Washington  on  Saturday  night,  and  on  Monday,  May  22, 
1882,  saw  the  Comptroller,  who  appointed  Mr.  Price  to  be  the  re- 
ceiver, about  ten  o'clock,  A.  m.,  and  he  left  Washington  on  Mon- 
day, and  on  Tuesday  arrived  in  Boston  and  took  possession  of  the 
bank.  Although  the  Pacific  Bank,  not  being  a  naeinber  of  the 
Boston  clearing-house,  had  been  in  the  habit  of  daily  depositing 
the  checks  received  by  it  with  the  defendant  to  be  collected  by  the 
latter  through  the  clearing-house,  the  Pacific  Bank  being  credited 
as  a  depositor,  and  drawing  on  the  Security  Bank  against  the 
cheeks  ;  and  although  it  was  in  accordance  with  that  custom  that 
Mr.  Whitney,  the  cashier  of  the  Pacific  Bank,  sent  the  checks 
and  drafts  amounting  to  $10,967.95,  to  the  Security  Bank  on 
Monday,  May  22,  1882,  to  be  cleared  by  it,  drawing  for  the 
$11,008.20  at  the  time,  and  receiving  in  return,  on  its  own  re- 
quest, from  the  Security.  Bank  a  negotiable  certificate  of  deposit 
of  that  bank,  payable  to  the  order  of  Mr.  Whitney,  on  the  return 
of  the  certificate  properly  indorsed  —  yet  Mr.  Whitney  knew  at 
the  time  of  these  transactions  that  the  certificate  of  deposit  for 
$10,000,  given  by  him  to  the  Security  Bank  nine  days  before, 
created  an  indebtedness  of  the  Pacific  Bank  to  the  Security  Bank 
for  that  amount,  and  was,  though  negotiable,  presumably  still  held 
by  that  bank.  It  was  in  fact  still  held  by  it.  The  natural  pre- 
sumption was,  that  if  the  certificate  was  still  held  by  the  Security 
Bank,  that  bank  would  as  soon  as  it  should  learn  that  the  Pacific 
Bank  was  closed  to  business,  seek  to  retain  out  of  the  collections 
the  amount  of  such  certificate  and  apply  that  amount  to  its  pay- 
ment. It  is  sufficient,  under  section  5242  of  the  Eevised  Stat- 
utes, to  invalidate  such  a  transfer,  that  it  is  made  in  contempla- 
tion of  insolvency,  and  either  with  a  view  to  prevent  the  ap- 
plication of  the  assets  of  the  bank  in  the  manner  prescribed 
by  chapter  4,  title  62,  E.  S.,  or  with  a  view  to  the  prefer- 
ence of  one  creditor  to  another.  Certainly  the  transfer  in  ques- 
tion was  made  in  contemplation  of  insolvency  —  made  as  it  was 
after  the  directors  had  voted  that  the  bank  should  go  into  liquida- 
tion and  should  be  closed  to  business  and  that  a  receiver  should  be 
appointed ;  and  it  was  made  with  a  view  on  the  part  of  the  Pacific 
Bank  and  of  its  cashier,  who  represented  it  and  acted  for  it  in  this 
transfer  of  its  assets,  to  prevent  the  application  of  its  assets  in  the 
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manner  prescribed  by  such  chapter  4  of  title  62,  and  with  a  view 
to  prefer  the  Security  Bank  to  other  creditors.  The  transaction, 
if  allowed  to  stand,  could  result  in  nothing  else.  The  statute  made 
it  void,  although  there  was  no  such  view  on  the  part  of  the 
Security  Bank  in  receiving  the  transfer  of  the  assets,  and  al- 
though there  was  no  knowledge  or  suspicion  at  that  time  on  the 
part  of  the  Security  Bank  that  the'  Pacific  Bank  was  insolvent,  or 
contemplated  insolvency,  or  was  not  doing  business,  or  that  its 
directors  had  voted  to  close  it,  or  that  application  was  to  be  made 
for  a  receiver,  and  although  the  transfer  took  place  before  the  ap- 
plication was  actually  made  to  the  Comptroller  for  the  appoint- 
ment of  a  receiver.  There  was  no  question  of  fact  to  be  sub- 
mitted to  a  jury.  From  the  facts  proved,  the  intent  to  prefer  on 
the  part  of  the  Pacific  Bank  was  a  necessary  conclusion,  and  it 
was  correct  in  the  District  Court  to  direct  a  verdict  for  the  plain- 
tiff. If  any  other  verdict  on  the  facts  proved  had  been  rendered, 
it  would  have  been  the  duty  of  that  court  to  set  it  aside. 

Nor  was  there  any  error  on  the  part  of  the  District  Court  in 
refusing  to  submit  to  the  jury  tlie  second  and  third  questions 
which  the  defendant  requested  the  judge  to  submit  to  them.  The 
bill  of  exceptions  does  not  set  forth  what  the  "  other  evidence  " 
given  in  the  case  was,  in  regard  to  any  subsequent  agreement  be- 
tween the  cashiers  of  the  two  banks,  as  to  the  holding  of  the  de- 
posit by  the  Security  Bank.  The  court  ruled  that  the  issues  in- 
volved in  such  second  and  third  questions  were  immaterial,  and 
this  court  cannot  hold  otherwise  on  the  facts  set  forth  iu  the  bill 
of  exceptions.  "Any  subsequent  agreement"  must  have  been 
made  after  the  receiver  had  been  actually  appointed,  and  could 
not  affect  his  rights.  The  defendant  objects  that  the  rulings  of 
the  District  Court  were  made,  and  the  verdict  and  judgment 
were  rendered  generally,  on  the  plaintiff's  declaration  of  three 
counts ;  and  that  the  first  count,  which  seeks  to  recover  back  the 
money  deposited  as  an  unlawful  payment,  is  inconsistent  with  the 
second  count  which  seeks  to  recover  on  tlie  certificate  of  deposit  as 
a  valid  instrument.  It  is  a  sufiicient  answer  to  this  contention  to 
say  that  no  objection  was  made  to  the  declaration  by  way  of  de- 
murrer or  otherwise,  at  the  trial  or  before,  and  no  ruling  on  the 
subject  was  asked  for  at  the  trial,  or  was  made  the  subject  of  an 
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exception.  No  objection  or  exception  was  taken  to  the  verdict, 
nor  did  tlie  defendant  request  at  the  trial  that  the  plaintiff  should 
elect  on  which  count  he  would  ask  a  verdict,  nor  did  the  defend- 
ant request  the  conrt  to  ask  the  jury  to  state  on  which  count  of 
the  declaration  the  verdict  was  rendered.  We  see  no  inconsist- 
ency between  the  first  and  second  counts  of  the  declaration. 
They  were  in  substance  for  the  same  cause  of  action,  and  the  first 
count  is  clearly  sufficient  to  support  the  verdict. 
Judgment  affirmed. 
Vol.  Ill— 43. 
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MiLLEE  V.  HeILBEON. 
(58  Cal.  133.) 

Taxation — shares  —  Calif ornia  Code. 

The  provision  of  section  3640  of  the  California  Political  Code,  as  amended 
March  32,  1880,  so  far  as  it  applies  to  National  banks,  is  in  violation  of  sec- 
tion 5319,  U.  S.  Rev.  Stat.,  forbidding  the  taxation  of  National  bank  shares 
at  a  greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands^ 
of  individual  citizens  of  the  State. 

1  PPEAL  from  a  judgment  for  plaintiff. 

A.  S.  Hartf  Attorney- General,  C.  L.  Jordan  and  R.  L.  Buck- 
ley, for  appellant. 

Geo.  Gadwalader,  for  respondent. 

MoKiNSTET,  J.  This  controversy  was  submitted  upon  the  fol- 
lowing agreed  statement : 

"  "Whereas,  doubts  exist  as  to  the  rights  of  said  defendant  to 
collect  the  State,  county  and  debris  taxes  upon  shares  of  stock  in 
the  National  Gold  Bank  of  D.  O.  Mills  &  Co.,  come  therefore, 
Nancy  Miller,  who  is  the  owner  and  holder  of  four  hundred  and 
forty-seven  shares  of  the  capital  stock  of  said  bank,  and  said  A. 
Heilbron,  who  is  the  tax  collector  of  said  county  in  which  said 
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bank  is  located,  and  agree  upon  the  facts  herein  stated,  and  sub- 
mit them  to  the  court,  that  the  rights  and  duties  of  the  parties 
hereto  may  be  judicially  determined. 

"  1.  The  National  Gold  Bank  of  D.  O.  Mills  &  Co.  is  a  bank- 
ing corporation  created  pursuant  to  the  laws  of  the  United  States 
in  relation  to  the  creation  and  organization  of  National  banks 
with  a  capital  stock  of  $300,000,  divided  into  three  thousand 
shares  of  $100  each. 

"  2.  Jos.  "W".  Houston,  the  assessor  of  said  county  for  the  year 
1880,  assessed  said  bank  npon  its  real  estate  only,  at  the  full  cash 
value  of  such  real  estate,  said  bank  claiming  that  its  other  prop- 
erty was  not  subject  to  taxation  under  State  authority. 

"  3.  For  the  same  year  said  assessor  assessed  the  aforesaid  four 
hundred  and  forty-seven  shares  of  Nancy  Miller  in  manner  fol- 
lowing, to-wit :  He  first  ascertained  the  aggregate  market  value 
of  the  whole  three  thousand  shares  of  said  bank,  and  deducted 
from  such  aggregate  value  the  value  of  all  property  assessed  to 
said  bank,  to-wit :  The  aforesaid  amount  at  which  he  had  assessed 
the  real  estate  of  said  bank.  The  remainder  after  each  deduction 
was  then  divided  by  the  aforesaid  total  number  of  the  shares  of 
said  bank,  and  thus  the  -pro  rata  value  of  each  share  was  ascer- 
tained after  such  deduction  as  aforesaid.  The  plaintiff,  Miller, 
was  then  assessed  for  all  her  said  shares  at  such  fro  rata  value. 
"4.  For  the  same  year  said  assessor  assessed  all  the  several 
banking  corporations,  and  other  corporations  located  in  said 
county  and  organized  under  the  laws  of  California,  upon  all 
their  real  and  personal  estate,  at  the  full  cash  value  of  said 
property. 

"  5.  For  the  same  year  said  assessor  assessed  the  shares  of  share- 
holders of  said  State  banks  and  State  corporations  in  the  same 
manner  as  he  assessed  the  said  shares  of  said  plaintiff  Miller,  ex- 
cept that  in  making  the  deduction  mentioned,  he  deducted  the 
value  of  all  property  assessed  to  said  banks,  being  the  whole 
amount  of  both  real  and  personal  estate,  which  had  been  assessed 
to  said  State  banks  and  State  corporations. 

"  6.  That  the  rate  of  the  aforesaid  taxes  for  the  year  1880  in 
said  county  was  one  dollar  and  thirty-five  cents  on  each  one  hun- 
dred dollars'  worth  of  property.     That  said  Miller  was  assessed 
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in  the  same  year  for  real  estate  in  said  county  at  the  sum  of  ten 
thousand  dollars,  and  on  miscellaneous  personal  property  other 
than  said  bank  shares,  the  sum  of  one  thousand  dollars.  The  tax 
on  said  miscellaneous  personal  property  was  thirteen  dollars  and 
fifty  cents,  and  on  said  real  estate  was  one  hundred  and  thirty- 
five  dollars.  The  tax  on  said  bank  shares  was  five  hundred  and 
twenty-five  dollars  and  one  cent. '  On  the  23d  day  of  December, 
1880,  plaintiff  tendered  to  said  tax  collector  the  sum  of  one  hun- 
dred and  forty-eight  dollars  and  fifty  cents  as  payment  of  said 
taxes  on  said  real  estate  and  said  miscellaneous  personal  prop- 
erty, which  tender  said  tax  collector  refused  unless  the  plaintiff 
should  also  pay  the  taxes  aforesaid  levied  on  said  four  hundred 
and  forty-seven  shares  of  stock.  Plaintiff,  has  not  since  paid  or 
offered  to  pay  said  tax  on  said  shares  of  stock. 

"  The  matter  in  controversy  is  this  :  Plaintiff  claims  that  said 
tax  upon  her  said  shares  of  stock  is  contrary  to  law,  and  is  there- 
fore illegal  and  void ;  and  defendant  claims  that  the  same  is  law- 
ful, and  therefore  .good  and  valid.  There  is  no  controversy  be- 
tween them  in  relation  to  the  validity  of  the  aforesaid  tax  upon 
the  real  estate  and  miscellaneous  personal  estate  of  plaintiff,  the 
purpose  of  this  agreement  being  to  obtain  a  decision  as  to  the 
validity  of  the  said  tax  upon  said  National  bank  shares. 

"  1.  That  in  every  instance  (during  said  year  1880)  of  the  assess- 
ment of  banks  doing  business  in  the  county  of  Sacramento,  and 
organized  under  the  laws  of  the  State  of  California  the  value  of 
the  property  assessed  thereto  was  -found  to  be  equal  to  the  value 
of  the  capital  stock  of  such  bank,  and  hence  no  assessment  was 
made  against  said  shares  of  capital  stock,  or  for  the  value  of  the 
shares  therein  held  by  the  shareholders. 

"  8.  The  foregoing  stipulation  is  made  subject  to  the  following 
objections  and  exceptions : 

"I.  Plaintiff  objects  to  the  following  language  in  subdivision 
2  of  said  stipulation,  to-wit :  '  Said  bank  claiming  that  its  other 
property  was  not  subject  to  taxation  under  State  authority '  on 
the  grounds  of  irrelevancy  and  immateriality. 

"  II.  Defendant  objects  to  the  fourth,  fifth  and  seventh  subdi- 
visions of  said  stipulation  upon  the  grounds : 

"  First.  That  the  facts  therein  stated  are  irrelevant  and  imma- 
terial. 
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"  Second.  That  it  is  not  competent  to  attack  the  determination 
of  the  assessor  as  to  the  assessable  value  of  said  shares  of  stock 
in  this  action,  or  otherwise  than  by  an  appeal  to  the  Board  of 
Equalization. 

"  Wherefore  the  parties  hereto  respectfully  pray  that  the  con- 
troversy may  be  jiidijcially  determined,  and  that  the  court  render 
such  judgment  and  grant  such  relief  in  the  premises  as  is  lawful 
and  proper." 

It  is  conceded  that  the  power  to  levy  a  tax  upon  the  shares  of 
the  National  bank  owned  by  plaintifE  is  derived  from  a  section 
of  an  act  of  Congress  which  reads  : 

"  Nothing  herein  shall  prevent  all  the  shares  in  any  association  from  being- 
included  in  the  valuation  of  the  personal  property  of  the  owner  or  holder  of 
such  shares  in  assessing  taxes  imposed  by  authority  of  the  State  within  which 
the  association  is  located  ;  but.  the  Legislature  of  each  State  may  determine 
and  direct  the  manner  and  place  of  taxing  all  the  shares  of  National  banking 
associations  located  within  the  State,  subject  only  to  the  two  restrictions  that 
the  taxation  shall  not  be  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  such  State,  and  that  the  shares 
of  any  National  banking  association  owned  by  non-residents  of  any  State  shall 
be  taxed  in  tlie  city  or  town  where  the  bank  is  located,  and  not  elsewhere. 
Nothing  herein  shall  be  construed  to  exempt  the  real  property  of  associations 
from  either  State,  county  or  municipal  taxes,  to  the  same  extent  according 
to  its  value,  as  other  real  property  is  taxed."     (U.  S.  R.  S.,  g  5319,  p.  1015.) 

In  Pfio-ple  V.  Weaver,  100  U.  S.  543 ;  2  Nat.  Bank  Cas.  57,  the 
words  "  other  moneyed  capital "  were  construed  to  mean  money 
capital  invested  otherwise  than  in  National  banks. 

Section  1  of  article  13  of  the  State  Constitution  provides : 
"  All  property  in  the  State  not  exempt  under  the  laws  of  the  United  States, 
shall  be  taxed  in  proportion  to  its  value,  to  be  ascertained  as  provided  by  law. 
The  word  '  property '  as  used  in  this  article  and  section,  is  hereby  declared  to 
include  moneys,  credits,  bonds,  stocks,  dues,  franchises  and  all  other  matters 
and  things,  real,  personal  and  mixed,  capable  of  private  ownership,  provided 
that  growing  crops,  property  used  exclusively  for  public  schools  and  such  as 
may  belong  to  the  United  States,  this  State,  or  to  any  county  or  municipal  cor- 
poration within  this  State,  shall  be  exempt  from  taxation.  The  Legislature 
may  provide,  except  in  the  case  of  credits  secured  by  mortgage  or  trust  deed, 
for  a  reduction  from  credits  or  debts  due  to  bona  fld<>  residents  of  this  State." 
The  Legislature  has  enacted :  "  In  assessing  solvent  debts  not 
secured  by  mortgage  or  trust  deed,  a  reduction  therefrom  shall  be 
made  of  debts  due  to  bona  fide  residents  of  this  State."  (Pol. 
Code,  §  3628.) 
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Section  3640  of  the  Political  Code  —  as  the  same  stood  when 
plaintiff's  shares  were  assessed  —  established  the  mode  by  which 
shares  of  the  capital  stock  of  corporations,  associations  and  joint- 
stock  companies  (including  National  banks)  should  be  assessed. 
That  section  then  read  : 

"  Each  person,  firm  or  corporation  owning  or  havihg  in  his  or  its  possession 
any  of  the  shares  of  the  capital  stock  of  any  corporation,  association  or  joint- 
stock  company,  shall  be  assessed  therefor.  If  the  corporation,  association  or 
joint-stock  company  has  Its  principal  place  of  business  in  this  State,  the  as- 
sessable value  of  each  share  of  its  stock  shall  be  ascertained  by  taking  from 
the  market  value  of  its  entire  capital  stock  the  value  of  all  property  assessed 
to  it,  and  dividing  the  remainder  by  the  entire  number  of  shares  into  which 
its  capital  stock  is  divided.  The  owner  or  holder  of  capital  stock  in  corpora- 
tions, associations  and  joint-stock  companies  whose  principal  place  of,  business 
is  not  within  the  State  must  be  individually  assessed  for  such  stock.  Share- 
holders, in  the  statement  required  by  section  3639  of  this  Code,  shall  specify 
the  number  of  shares  of  stock  held  by  them  and  the  name  of  the  corporation. 
The  owner  of  shares  of  stock  to  be  entitled  to  the  reduction  provided  for  in 
the  section,  must  produce  to  the  assessor  a  certificate  of  the  assessment  of  the 

property  of  the  corporation,  association  or  joint-stock  company." 

• 

In  People  v.  Weaver,  supra,  tbe  Supreme  Court  of  the  United 
States  held  that  the  restriction  in  the  act  of  Congress — "the 
taxation  shall  not  be  at  a  greater  rate  than  is  assessed  upon  other 
moneyed  capital,"  etc.  — means  something  more  than  that  there 
•should  be  no  discrimination  with  respect  to  the  percentage.-on  any 
valuation  which  might  be  made ;  but  that  —  taking  the  assess- 
ment, rate  of  assessment  and  valuation  together  —  the  taxation 
on  shares  of  National  banks  should  not  be  greater  than  on  other 
.moneyed  capital. 

In  making  his  assessment  of  plaintiff's  shares  in  the  National 
bank  the  assessor  was  obliged  to  pursue  the  mode  prescribed  in 
section  3640  of  the  Political  Code,  and  could  not  deduqt  from 
.their  valuation  debts  due  from  here  to  citizens  of  the  State, 

"  Credits "  are  declared  to  be  property  by  the  State  Constitu- 
tion. They  are  property  in  which  other  "  moneyed  capital "  is 
invested  than  such  as  is  invested  in  National  bank  shares.  Yet 
as  we  have  seen,  the  State  law,  enacted  as  permitted  by  section  1 
-of  article  13  of  the  Constitution,  requires  the  assessor  in  assessing 
credits,  to  deduct  therefrom  all  debts  due  by  the  party  assessed 
to  honafide  residents  of  the  State. 
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Here  is  clearly  a  discrimination  against  the  owner  of  National 
bank  shares  and  in  favor  of  the  owner  of  credits.  The  former  is 
assessed  at  a  greater  rate  than  is  the  latter. 

A  section  of  a  statute  of  New  York  relating  to  taxation,  pro- 
vided that  if  any  person  should  make  affidavit  that  the  value 
of  the  real  estate  or  personalty  owned  by  him,  after  deducting  his 
just  debts,  *  *  *  did  not  exceed  a  certain  sum,  to  be  speci- 
fied in  the  affidavit,  it  should  be  the  duty  of  the  board  of  asses- 
sors to  value  such  real  or  personal  property  at  such  sum  and  no 
more. 

Another  statute,  after  declaring  that  no  tax  should  be  assessed 
upon  the  capital  of  any  bank  —  State  or  National  —  but  that  the 
stockholders  should  be  taxed  on  the  value  of  their  shares  of  stock, 
provided,  "in  making  such  assessment  there  shall  be  deducted 
from  the  value  of  such  shares  such  sum  as  is  in  the  same  propor- 
tion to  such  value  as  is  the  assessed  value  of  the  real  estate  of  the 
bank  or  banking  association  in  which  any  portion  of  their  capital  is 
invested,  in  which  said  shares  are  held,  to  the  whole  amount  of  the 
capital  stock  of  said  bank  or  banking  association.  And  provided, 
further,  that  nothing  herein  contained  shall  be  construed  to  ex- 
empt from  taxation  the  real  estate  held  or  owned  by  any  such 
bank  or  banking  association ;  but  the  same  shall  be  subject  to 
State,  county,  municipal  and  other  taxation  to  the  same  extent 
and  in  the  same  manner  as  other  real  estate  is  taxed." 

A  citizen  and  resident  of  New  York  who  had  been  assessed 
upon  certain  shares  of  a  National  bank,  in  the  manner  provided 
in  the  law  of  that  State,  last  above  referred  to,  made  affidavit  in 
accordance  with  the  law  first  mentioned.  He  demanded  of  the 
board  of  assessors  that  the  valuation  on  his  shares  should  be  re- 
duced to  $1  —  the  sum  fixed  by  his  affidavit  as  the  balance  of 
value.  The  board  of  assessors  refused  to  make  the  reduction.  Out 
of  these  facts  arose  the  action,  People  v.  Weaver,  supra.  The 
case  went  to  the  Supreme  Court  of  the  United  States.  There  Mr. 
Justice  MiLLEE,  speaking  for  the  court,  said :  "  It  cannot  be  dis- 
puted —  it  is  not  disputed  *  *  *  that  the  effect  of  the  State 
law  is  to  permit  a  citizen  of  New  York,  who  has  money  capital 
invested  otherwise  than  in  banks,  to  deduct  from  that  capital  the 
sum  of  all  his  debts,  leaving  the  remainder  alone  subject  to  taxa- 
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tion,  while  he  whose  money  is  invested  in  shares  of  bank  stocks 
can  make  no  such  deduction." 

The  foregoing  language  is  applicable  to  the  case  before  us.  So- 
far  as  the  immediate  question  is  concerned,  there  is  but  one  differ- 
ence between  the  law  of  ^ew  York  and  the  law  of  this  State  — 
a  difEerence  of  degree.  There  every  person  who  had  money  in- 
vested in  any  personal  property,  dxcept  in  shares  of  National  or 
State  banks,  could  have  his  just  debts  deducted  from  the  assess- 
ment of  such  personal  property;  here,  he  who  has  his  money 
capital  in  "  credits,"  obtains  a  deduction  to  the  extent  of  his  just 
debts  due  residents  of  the  State.  It  will  be  observed  that  by  the 
law  of  New  York  a  class  of  investments  —  to-wit,  in  shares  of 
State  banks  —  was  subject  to  the  same  taxation  as  shares  in  Na- 
tional banks.  But  the  Supreme  Court  of  the  United  States  held 
the  statute  of  New  York,  which  attempted  to  deprive  the  owner 
of  National  bank  shares  of  the  right  of  deduction  accorded '  to- 
the  owners  of  all  other  personal  property,  except  shares  in  State 
banks,  to  be  invalid,  because  in  excess  of  the  restricted  power  of 
legislation  derived  by  the  State  from  the  section  of  the 
act  of  Congress  hereinbefore  quoted.  In  People  v.  Weaver, 
that  court  held,  in  effect,  that  by  the  act  of  Congress  power  to- 
tax  was  conferred  on  the  State,  with  the  restriction  that  the  taxa- 
tion shall  not  be  at  a  greater  rate  than  is  assessed  upon  any  other 
moneyed  capital. 

It  would  seem  to  be  unnecessary  to  add  that  the  restriction 
operates  upon  State  legislation,  and  therefore  the  fact  whether,  in 
a  particular  instance,  the  owner  of  National  bank  shares  owes  any 
debts  is  immaterial.  By  the  law  of  this  State  he  is  not  permitted 
to  deduct  them  if  he  does  owe  any. 

There  is  anothsr  reason  why  section  3640  of  the  Political  Code 
—  as  the  same  read  when  the  facts  transpired  out  of  which  this 
controversy  arose  —  so  far  as  it  is  applicable  to  the  taxation  of 
shares  of  a  National  bank,  conflicts  with  the  act  of  Congress, 
That  section  provided  for  taxing  his  shares  to  each  person  owning 
any  of  the  shares  of  the  capital  stock  of  any  corporation,  associa- 
tion or  joint-stock  company  —  including  incorporated  National 
banks.  It  provided,  further,  that  the  assessable  value  of  each 
share  should  be  ascertained  by  taking  from  the  market  value  of 
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the  entire  capital  stock  of  the  corporation  the  value  of  all  prop- 
erty assessed  to  the  corporation,  and  dividing  the  remainder  by 
the  entire  number  of  shares.  None  of  the  personal  property  of 
a  National  bank  can  be  assessed  to  the  bank  under  any  law  of  the 
State,  while  the  personal  property  of  a  State  bank  (other  than 
United  States  bonds)  may  be,  and  is  assessed  to  such  bank. 
Thus  a  reduction  is  allowed  in  ascertaining  the  assessable  value 
of  the  shares  of  State  banks  which  is  not  allowed  in  ascertaining 
the  assessable  value  of  the  shares  of  a  National  bank.  It  is  obvious 
therefore  that  the  valuation  of  shares,  "  in  the  hands  of  individ- 
uals," of  an  incorporated  State  bank  (where  the  value  of  personal 
property  belonging  to  such  bank  has  been  deducted  from  the 
value  of  the  entire  capital  stock),  must  be  proportionately  less  than 
the  value  of  shares  of  an  incorporated  National  bank,  belonging 
to  individuals.  It  is  no  sufficient  answer  to  this  suggestion  to  say 
that  "by  the  State  law  the  personal  property  belonging  to  a  State  bank 
was  assessed  to  the  bank,  and  so  the  tax  thereon  was  indirectly 
paid  by  the  individual  shareholders.  The  restriction  of  the  United 
States  statute  is  that  the  taxation  to  the  individual  "  owner  or 
holder  "  of  shares  of  a  National  bank  shall  not  be  at  a  greater  rate 
than  is  assessed  upon  any  other  moneyed  capital  "  in  the  hands  of 
individual  citizens  of  the  State."  It  would  be  a  strained  interpreta- 
tion of  the  statute  to  hold  that  a  proportionable  part  in  value  of  the 
personal  property  belonging  to  a  State  bank,  and  assessed  to  it, 
was  "  in  the  hands "  of  an  individual  shareholder  in  such  bauk. 
It  was  in  the  power  of  Congress  to  confer  upon  the  State  the 
right  to  tax  shares  in  National  banks  with  any  limitations  deemed 
proper.  It  has  conferred  the  right  to  tax  each  individual  owner 
of  such  shares,  provided  such  taxation  is  not  at  a  greater  rate  than 
is  imposed  upon  any  other  individual  who  has  moneyed  capital 
invested  in  any  other  manner. 

If  the  Code  had  provided  that  the  value  of  all  the  shares  of  a 
National  bauk  should  be  assessed  to  such  bank,  the  provision 
would  be  in  excess  of  the  power  conferred  by  the  act  of  Congress, 
and  could  not  be  upheld  upon  the  proposition  that  the  tax  was  in- 
directly imposed  upon  the  shareholders.  "Without  doubt  then  the 
act  of  Congress,  by  its  terms,  recognizes  a  distinction  between 
taxation  to  the  bank  and  taxation  to  the  shareholders.  The 
Vol.  Ili-43. 
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former  is  proliibited,  the  latter  is  permitted.  So  far  as  corpora- 
tions are  concerned,  the  subject  of  taxation,  in  respect  to  which 
the  taxation  must  be  ratably  the  same,  are  the  shares  of  National 
banks  and  the  shares  of  State  corporations  —  in  such  case  "  in  the 
hands  of  individuals."  In  view  of  the  language  employed  in  the 
act  pf  Congi'ess,  a  tax  imposed  lu^on  a  corporation  is  not  the 
equivalent  of  a  tax  imposed  upon  its  shareholders. 
Judgment  affirmed. 

Thoenton,  J.,  and  Shaepstein,  J.,  concurred ;  Eoss,  J.,  con- 
curred upon  the  ground  first  discussed  by  Mr.  Justice  McKinstey. 


Hines  v.  Maemolejo. 

(60  Cal.  i!29.) 

Interest  —  agreement  on  rate. 

Under  U.  S.  R.  S.,  §  5197,  and  section  1918,  California  Civil  Code,  the  National 
banks  in  California  may  charge  and  receive  such  rates  of  interest  as  may 
be  agreed  upon. 

APPEAL  from  a  judgment  for  the  plaintiff  in  the  Twentieth 
District  Court  of  the  county  of  Santa  Clara.     Belden,  J. 

S.  F.  Leib,  for  appellant. 

S.  J.  Hinds,  for  respondent. 

Eoss,  J.  The  sole  point  made  by  the  appellants  in  this  case  is 
that  in  this  State  a  National  bank  has  no  right  to  charge  or  re- 
ceive a  higher  rate  of  interest  iipon  money  loaned  than  seven  per 
cent  per  annum.  Section  30  of  the  National  Banking  Act  pro- 
vides : 

"Every  association  organized  under  this  act  may  take,  receive,  reserve  and 
charge  on  any  loans  *  *  *  interest  at  the  rate  allowed  by  the  laws  of  the 
State  or  Territory  where  the  bank  is  located,  and  no  more  ;  except  that  where, 
by  the  lawa  of  any  State,  a,  different  rate  is  limited  for  banks  of  issue  organ- 
ized under  State  laws,  the  rate  so  limited  shall  be  allowed  every  association 
organized  in  any  State  under  this  act.     And  when  no  rate  is  fixed  by  the  laws 
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of  the  State  or  Territory,  the  bank  may  take,  receive,  reserve  or  charge  a  rate 
not  exceeding  seven  per  centum." 

By  the  first  clause  of  this  section  National  banks  are  author- 
ized to  charge  and  receive  interest  at  the  rate  allowed  by  the  laws 
of  the  State  or  Territory  where  the  bank  is  located,  and  by  the 
last  clause,  when  no  rate  is  fixed  by  the  laws  of  the  State  or  Ter- 
ritory, they  are  allowed  a  rate  not  exceeding  seven  per  centum. 
Reading  the  entire  section,  and  considering  the  two  clauses  to- 
gether, as  they  must  be  considered,  we  are  of  the  opinion  that 
the  word  "  fixed,"  used  in  the  last  clause,  is  used  in  the  same 
sense  as  the  word  "  allowed  "  in  the  first  clause,  and  that  by  the 
words  "the  laws  of  the  State  or  Territory"  is  meant  statute 
laws.  In  other  words,  that  the  true  interpretation  of  the  act  of 
Congress  is  that  in  those  States  and  Territories  having  no  statute 
upon  the  subject  of  interest  the  ISTational  banks  are  allowed  a  rate 
not  exceeding  seven  per  centum,  while  in  those  States  and  Terri- 
tories having  a  statute  on  the  subject  they  are  authorized  to 
charge  and  receive  interest  at  the  rate  allowed  other  banks  and 
individuals.  From  this  view  it  follows  that  inasmuch  as  we  have 
in  California  a  statute  (Civil  Code,  §  1918),  providing  "  that  par- 
ties may  agree,  in  writing,  for  the  payment  of  any  rate  of  interest, 
and  it  shall  be  allowed  according  to  the  terms  of  the  agreement 
until  the  entry  of  judgment,"  the  National  banks  are  also  allowed 
to  charge  and  receive  such  rates  of  interest  as  may  be  agreed  on. 

We  do  not  find  any  of  the  authorities  cited  by  either  of  the 
parties  to  this  controversy  directly  in  point,  but  think  the  views 
here  expressed  find  support  in  the  case  of  Tiffany  v.  Nat.  Bank 
of  Missouri,  18  "Wall.  409  ;  1  Nat.  Bank  Cas.  90 ;  and  are  not 
in  conflict  with  the  decision  in  Johnson  v.  Nat.  BanTc  of  Olovers- 
ville,  7i  N.  Y.  329;  30  Am.  Rep.  302;  2  Nat.  Bank  Cas.  302 

Judgment  afiirmed. 


* 


Shaepstein,  McKee,  Thoenton,  JJ.,  Moeeison,  Ch.  J.,  and 
Mteick,  J.,  concurred. 

In  Farmers'  Nat.  Gold  Bank  v.  Stover,  60  Oal.  393,  it  was  said:  "Assuming  for 
the  purposes  of  the  demurrer,  that  the  banli  knowingly  took  and  was  paid 
a  greater  rate  of  interest  than  that  allowed  by  the  law  of  the  State,  that  did  not  con- 
stitute a  defense  to  the  action,  either  by  way  of  set-off  or  payment  of  the  promis- 
sory note  In  suit.    'The  remedy  given  by  the    statute  for  the  wrong,'  say  the  Su- 
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preine  Court  of  the  United  States,  in  Barnet  v.  Nat.  Bank,  98  U.  S.  655;  2  Nat. 
Bank  Cas.  18,  '  is  a  penal  suit.  To  that  the  party  aggrieved  must  resort.  He  can 
have  redress  in  no  other  njodeor  form  of  procedure.'  And  in  Nat.  Bank  of  Auburn 
V.  Lewis,  81  N.  Y.  15,  post,  it  was  held,  that  in  an  action  brought  to  recover  the 
amount  of  a  promissory  note  discounted  by  a  National  bank,  it  is  not  allowable  to 
set  up  by  way  of  counter-claim  or  set-ofT,  that  the  bank  in  discounting  a  series 
of  notes,  the  proceeds  6f  which  were  used  to  pay  other  notes,  knowingly  took  a, 
greater  rate  of  interest  than  allowed  by  law.  The  remedy  lu  such  a  case  is  to  re- 
cover back  twice  the  amount  paid. 

"Besides  in  Hinds  v.  Marmolejo,  60  Cal.  229,  ante,  we  have  held  that  National 
banks  in  this  State  may  have,  charge  and  receive  such  rate  of  interest  as  may  be 
agreed  upou  la  writing  pursuant  to  section  1918  of  the  Civil  Code." 


Ketser  t.  Hitz. 

(2  Mackey,  473.) 


Sailings  hank  —  eonversion  into  National — evidence  —  consent — stock  certifi- 
cates.   Married  woman's  liability  as  stockholder  — party. 

Under  tlie  act  of  Congress  of  June  30,  1877,  a  savings  bank  organized  in  this 
district  under  the  General  Incorporation  Acts  of  May  5,  and  June  17,  1870, 
E.  S.  D.  C,  §  553,  may  convert  itself  into  a  National  bank. 

The  certificate  oi  the  Comptroller  of  the  Currency  is  conclusive  as  to  the  reg- 
ularity of  such  proceedings. 

A.  shareholder  of  a  corporation  is  estopped  to  deny  the  existence  of  such  cor- 
poration. 

The  consent  of  the  owners  of  more  than  two-thirds  of  the  stock  of  a  bank  is 
sufficient  for  the  conversion  of  the  bank  into  a  National  bank. 

On  the  conversion  of  a  bank  into  a  National  bank,  it  is  not  necessary  to  issue 
new  stock  certificates. 

Under  the  Married  Woman's  Act  of  1869,  Revised  Statutes,  D.  C,  a  married 
woman  may  hold  National  bank  stock,  and  is  individually  responsible  as  a 
stockholder,  as  if  she  were  single,  and  this  is  true  of  stock  acquired  from 
her  husband.  In  a  suit  to  enforce  such  liability  it  is  not  necessary  to  join 
the  husband. 

rpHE  case  is  stated  in  tlie  opinion. 

Elliott  &  Robinson,  for  plaintiff. 
Enoch  Totten,  for  defendant. 

Cox,  J.     On  tlie  24tli  of  September,  1872,  the  German-Amer- 
ican Savings  Bank  was  incorporated   under  the  General  Incorpo- 
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ration  Acts  of  May  5  and  June  17,  1870,  with  a  capital  of 
.$127,000. 

On  the  21st  of  January,  187G,  John  Hitz  transferred  to  the 
defendant,  Jane  C.  Hitz,  his  wife,  one  hundred  and  seventy-three 
shares  of  the  stock  of  that  bank,  of  the  par  value  of  $17,300. 

On  the  same  day,  "Wm.  F.  Mattingly  transferred  ten  shares, 
R.  B.  Donaldson,  ten  shares,  and  C.  E.  Prentiss,  seven  shares,  of 
the  stock  to  Mrs.  Hitz,  thus  making  her  the  owner  of  two  hun- 
dred shares,  of  tlie  par  value  of  $20,000. 

In  further  proof  of  the  ownership,  three  checks  were  put  in 
evidence,  dated  respectively.  May  1, 1876,  l^ovember  1,  1876, 
and  May  1,  1877,  each  for  $800,  signed  by  C.  E.  Prentiss,  cash- 
ier, in  favor  of  Mrs.  Hitz,  for  dividends  upon  the  stock  in  her 
name,  all  apparently  indorsed  by  her  to  her  husband. 

On  the  7th  day  of  May,  1877,  a  paper  was  signed  apparently  by 
all  the  stockholders,  including  Mrs.  Hitz,  authorizing  and  empow- 
ering the  trustees  to  change  and  convert  the  savings  bank  into  a 
National  banking  association,  under  acts  of  Congress  in  such 
case  made  and  provided,  and  to  execute  tlie  articles  of  association 
and  organization  certificate  required  by  the  statute,  etc.,  the  new 
bank  to  bear  the  name  of  the  German- American  National  Bank 
of  Washington. 

On  the  14th  of  May,  1877,  J.  S.  Langworthy,  acting  Comptrol- 
ler of  the  Currency,  executed  the  certificate  required  by  law,  that 
the  Germ  an- American  National  Bank  of  Washington  is  author- 
ized to  commence  the  business  of  banking  as  provided  in  section 
5169,  Eevised  Statutes. 

It  does  not  appear  that  any  new  stock-book  was  opened,  or  new 
certificates  of  stock  issued  in  the  name  of  the  new  bank,  but  the 
books  of  the  old  bank  were  transferred  to  the  new,  and  the  stock- 
holders in  the  old,  were  assumed  to  be  stockholders  in  the  new 
bank. 

Sworn  lists  of  these  stockholders  of  the  German-American 
National  Bank  were  from  time  to  time  furnished  to  the  Comp- 
troller of  the  Currency,  in  conformity  with  law,  all  of  which  in- 
cluded Mrs.  Hitz's  name. 

On  the  20th  of  October,  1878,  the  German-American  National 
Bank  of   Washington  failed  and   suspended  payment,  and  the 
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plaiiitiflf  was  appointed  receiver  of  the  bank,  by  the  Comptroller 
of  the  Currency. 

On  the  11th  of  June,  1880,  the  Comptroller  certified  that  upon 
an  examination  of  the  affairs  of  the  bank,  he  found  it  necessary 
to  enforce  the  individual  liability  of  the  shareholders  of  the  bank, 
as  provided  by  act  of  Congress,  and  thereupon  ordered  and  made 
an  assessment  upon  them  to  the  amount  of  $100  per  centum  of 
the  par  value  of  the  shares  held  by  them  respectively.  On  the 
same  day  the  receiver  notified  Mrs.  Hitz  of  this  assessment  and 
requested  payment  of  $50  on  each  share  of  her  stock  within 
thirty  days,  and  $50  more  within  sixty  days,  and  these  payments 
not  having  been  made,  the  receiver  instituted  this  suit  against 
Mrs.  Hitz,  to  recover  the  sum  of  $20,000. 

The  defendant  filed  pleas  :  1.  That  she  was  never  indebted ; 
2.  That  she  never  owned  or  held  any  stock  of  the  German- 
American  National  Bank;  3.  And  that  she  is  and  has  been,  since 
August  5,  1856,  &feme  covert. 

To  the  third  plea,  plaintiff  replied  that  the  stock  was  the  prop- 
erty of  the  defendant,  owned  by  her  in  her  own  right,  with  the 
consent  and  permission  of  her  husband. 

The  defendant  by  leave  filed  a  fourth  plea  denying  the  exist- 
ence of  such  a  corporation  as  the  German-American  National 
Bank. 

At  the  trial  the  court  directed  a  verdict  for  the  defendant. 

The  first  question  made  in  argument  here  relates  to  the  legality 
of  the  conversion  of  the  savings  bank  into  the  National  bank.  It  is 
maintained  for  the  defense  that  there  is  no  authority  of  law  for 
such  conversion. 

Section  5154,  Revised  Statutes,  enacts : 

"That  any  bank  incorporated  by  special  law,  or  any  banking  institution  or- 
ganized undef  a  general  law  of  any  State,  may,  by  authority  of  this  act,  be- 
come a  National  association,"  etc. 

This  applies  in  terms  only  to  banks  in  the  States  where  they 
are  organized  under  general  laws,  and  if  th&  term  "  special  law  " 
is  not  confined  to  State  laws,  it  would  not  embrace  the  case  of  a 
bank  organized  under  a  general  law  of  Congress,  as  was  the 
case  with  the  German-American  Savings  Bank  of  this  District. 
But  by  act  of  Congress  of  June  30,  1876,  it  was  enacted  that : 
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"  All  savings  or  other  banks,  now  organized,  or  which  shall  hereafter  be 
organized  in  the  District  of  Columbia,  under  any  act  of  Congress,  which  shall 
have  capital  stock  paid  up  in  whole  or  in  part  shall  be  subject  to  all  the  pro- 
visions of  the  Revised  Statutes,  and  of  all  acts  of  Congress  applicable  to 
National  banking  associations,  so  far  as  the  same  may  be  applicable  to  such 
savings  or  other  banks  ;  provided  that  such  savings  banks  now  established 
shall  not  be  required  to  have  a  paid-up  capital  exceeding  one  hundred  thou- 
sand dollars." 

It  might  be  a  question  whether  this  act  does  not,  by  its  own 
operation,  and  without  the  necessity  of  any  action  by  the  banks, 
convert  them  at  once  into  National  banks,  or  at  least  engraft  upon 
their  charters  all  the  features  of  a  National  bank,  not  inapplicable 
'  to  or  inconsistent  with  them,  of  which  the  individual  liability  of 
shareholders  would  be  one. 

Such  has  not  been  the  practical  interpretation  of  the  law,  but 
it  has  been  supposed  at  least  to  authorize  the  conversion  of  the 
banks  in  this  District  into  National  banks,  and  this  interpreta^ 
tion  has  been  acted  on  repeatedlj'^. 

It  is  maintained  here  however,  that  the  provision  in  the  Bank- 
ing Act  for  the  conversion  of  other  banks  into  National  banks  is 
not  applicable  to  savings  banks. 

The  reasoning  on  the  subject  is  entirely  theoretical  and  founded 
on  the  difference  in  the  objects  and  operations  of  the  two  kinds 
of  banks.  The  question  however  will  have  to  be  determined 
by  an  interpretation  of  the  acts  of  Congress,  and  it  seems  to  us  to 
be  very  clearly  determined  by  the  proviso,  above  cited,  in  the 
act  of  June,  1876,  taken  in  connection  with  the  prior  acts. 

The  Banking  Act  provides,  with  reference  to  associations  orig- 
inally organized  under  it,  "  that  no  association  shall  be  organized  • 
under  this  title  with  a  less  capital  than  $100,000."     E.  S.,  §  5138. 

Section  5154,  which  provides  for  the  conversion  of  existing 
banks  into  National  banks,  enacts  that, 

"  no  such  association  shall  have  a  less  capital  than  the  amount  prescribed  for 
associations  organized  under  this  title." 

A  capital  of  $100,000  was  made  a  condition  precedent  to  the 
original  organization  of  a  National  bank,  and  to  the  conversion 
of  another  bank  into  one.  The  requirement  of  such  a  capital 
by  the  act  is  for  no  other  purpose,  and  has  reference  to  no  other 
object. 
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Then  the  proviso  ia  the  act  of  June  30, 1876,  that  such  savings 
banks,  now  established  {i.  e.,  in  this  District),  shall  not  be  required 
to  have  a  paid-up  capital  exceeding- $100,000,  necessarily  assumes 
and  implies  that  the  conversion  feature  in  the  National  Baniiing 
Act,  which  requires  such  capital,  would  be  applicable  to  such  sav- 
ings banks  in  the  District  of  Columbia.  It  would  have,  other- 
wise, no  meaning.  It  is  substantially  an  enactment  that  the  laws 
relating  to  National  banks,  including  the  conversion  provision, 
shall  be  applicable  to  savings  and  other  banks  in  this  District,  ex- 
cept that  savings  banks  now  existing  shall  not  be  obliged  to  have 
a  capital  of  $100,000  in  order  to  be  converted  into  National  banks. 

We  are  satisfied  therefore  that  it  was  competent  for  the  Ger- 
man-American Savings  Bank  to  avail  itself  of  the  provision  in 
the  law  for  conversion  into  a  National  bank. 

And  the  certificate  of  the  Comptroller  of  the  Currency  is  con- 
clusive, according  to  the  decision  of  the  Supreme  Court  in  Casey 
V.  Gain,  94  U.  S.,  673 ;  1  Nat.  Bank  Cas.  142,  as  to  the  regu- 
larity of  the  proceedings  by  which  that  conversion  was  effected. 

We  may  add,  that  according  to  the  same  decision,  where  a 
'shareholder  of  a  corporation  is  called  upon  to  respond  to  a  liability 
as  such,  he  is  not  permitted  to  deny  the  existence  or  the  legal 
validity  of  such  corporation.  It  is  not  therefore  open  to  the  de- 
fendant to  rely  upon  this  defense,  if  she  is  in  the  position  of  an 
ordinary  shareholder  in  this  bank. 

Mrs.  Hitz  was  a  shareholder  in  the  savings  bank,  as  far  as  the 
books  and  transfers  show.  Excluding  Mrs.  Hitz,  the  owners  of 
more  than  two-thirds  of  the  stock  consented  to  the  conversion 
into  a  National  bank,  and  such  conversion,  according  to  the  stat- 
ute, took  place  without  reference  to  her  concurrence.  She  then 
became  entitled  to  an  equivalent  amount  of  stock  in  the  National 
bank.  It  would  perhaps  have  been  more  regular  for  a  new  stock- 
book  to  be  opened  and  new  certificates  to  be  issued  in  the  name 
of  the  National  bank.  There  is  however  nothing  in  the  law 
prescribing  the  form  of  the  stock-book  or  of  the  certificates  of 
stock,  and  we  see  nothing  to  prevent  the  new  bank  from  treating 
the  old  books  and  certificates  as  sufficient  evidence  of  title  in  the 
new  concern.  Neither  the  rights  nor  liabilities  of  the  stock- 
holders could  be  afl^ected  by  the  mere  omission  to  issue  a  new  form 
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of  stock  certificate  to  them.  To  hold  otherwise  would  be  to  al- 
low all  the  stockholders  to  escape  liability,  by  the  mere  omission 
of  the  formality  of  issuing  the  shares  in  a  new  form. 

All  this  is  clear  enough  when  appUed  to  shareholders  in  the 
savings  bank,  who  were,  sui  juris,  capable  of  consenting  and 
who  actually  did  consent  to  the  change. 

But  suppose  the  case  of  a  shareholder  who  did  not  consent, 
or  was  not  capable  of  consenting,  to  the  conversion,  and  who 
did  not  in  fact  receive  any  certificate  of  stock  in  the  new 
bank.  Although,  without  his  consent,  the  legal  metamorphosis 
of  the  bank  might  be  complete,  could  he  be  properly  con- 
sidered a  stockhol'der  in  the  new  bank  ?  For  example,  Mrs. 
Hitz  received  no  certificate  of  stock  in  the  new  bank,  nor 
is,  any  act  of  her  shown  in  connection  with  it  after  its  or- 
ganization. If  she  became  a  stockholder  in  it  at  all,  it  rftust 
have  been  in  virtue  of  her  consent  that  her  original  stock  should 
be  converted  into  stock  of  the  National  bank.  If  she  could  con- 
sent to  this,  she  was  as  much  a  stockholder  in  this  new  bank  as 
the  othei"  original  shareholders  of  the  savings  bank,  notwith- 
standing any  omission  to  issue  new  certificates.  If  not,  it  would 
be  diflBcult  to  make  out  her  membership  in  the  new  concern. 
How  far,  then,  was  she  capable  of  giving  that  consent  ? 

As  to  part  of  this  stock,  to  the  amount  of  $2,700,  it  was, 
prima  facie,  acquired  during  marriage,  otherwise  than  by  gift 
or  conveyance  from  her  husband.  It  may  be  that  he  paid  the 
consideration  for  it,  and  that  it  was  really  his  gift,  but  that  is  not 
the  present  aspect  of  the  case. 

As  to  this  much  of  the  stock,  then,  under  the  Married  Woman's 
Act  of  1869,  her  right  to  it  was  as  absolute  as  if  she  were  un- 
married ;  she  could  convey,  devise  and  bequeath  it  in  the  same 
manner  and  with  like  effect  as  if  she  were  unmarried,  and  might 
contract,  sue  and  be  sued  in  her  own  name,  in  all  matters  having 
relation  to  it,  in  the  same  manner  as  if  she  were  unmarried.  If 
so,  she  could  consent,  like  a  feme  sole,  to  its  conversion  into  Na- 
tional bank  stock,  and  take  that  in  exchange  for  it,  with  all  the 
incidents  of  such  ownership. 

We  have  little  difticulty,  then,  in  holding  upon  the  present 
showing,  that  quoad  this  stock,  the  defendant  was  a  feme  sole  and 
Vol.  Ill— 44. 
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sui  juris,  and  is  amenable  to  all  the  consequences  of  its  owner- 
ship and  conversion  which  a  feme  sole  would  be,  including  the 
liability  asserted  in  this  action. 

The  larger  part  of  the  savings  bank  stock  was  transferred  to 
the  defendant  immediately  by  her  husband. 

We  see  no  legal  difficulty  in  the  way  of  the  husband's  making 
this  transfer,  so  as  to  vest  the  legal  title  to  his  wife. 

With  his  assent,  she  might  acquire  title  by  purchase  from 
strangers,  and  except  where  it  interferes  with  the  rights  of  his 
creditors,  there  is  no  reason  why  he  may  not  transfer  the  legal 
title  to  any  of  his  property  into  her  name,  except  that  at  common 
law  a  conveyance  of  realty  could  not  be  made  directly  from  him 
to  her.  lie  however  may  have  his  own  shares  of  stock  can- 
celed and  new  ones  issued  to  his  wife,  and  her  title  will  be  the 
saofe  as  if  they  were  derived  from  a  stranger.  She  has  the  legal 
capacity  to  receive  gifts,  may  be  the  obligee  of  a  bond  or  receive 
a  transfer  of  stock  in  moneyed  corporations,  and  this,  though  the 
consideration  may  have  proceeded  wholly  from  the  husband,  and 
in  such  case  she  may  liold  against  the  legatees  and  heirs,  but  not 
against  the  creditors  of  the  husband.  Fish  v.  Cushman,  6  Oush. 
20 ;  52  Am.  Dec.  761.  If  however  this  property  is  not  given 
to  her  sole  and  separate  use,  which  I  assume  to  be  the  case  here, 
because  there  is  nothing  to  indicate  the  contrary,  it  would  still  be 
subject  to  the  husband's  common-law  rights.  Stock  of  an  incor- 
porated company  is  a  chose  in  action.  The  husband  has  but  a 
qualified  property  in  it- —  a  right  to  reduce  it  to  his  possession  by 
transferring  it  into  his  own  name  or  selling  it.  A  mere  collection 
of  the  divif)ends  would  not  be  a  reduction  to  his  possession  of  the 
principal.     Burr  v.  Sherman,  3  Bradf.  85. 

But  until  it  is  reduced  to  his  possession  it  remains  the  wife's 
property,  and  survives  absolutely  to  her  on  her  husband's  death 
before  her. 

But,  on  the  other  hand,  the  wife*  cannot,  during  coverture, 
transfer  her  own  ehoses  in  action  of  her  own  motion.  And  if 
Mrs.  Hitz  undertook,  on  her  own  responsibility,  to  convert  her 
shareis  of  savings  bank  stock,  given  to  her  by  her  husband,  into 
National  bank  shares,  all  which  involves  a  transfer  of  ehoses  in 
action,  in  which  the  husband  Ms  a  qualified  property,  it  would 
probably  have  to  be  held  a  void  proceeding. 
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Yet  it  must  be  deemed  settled  law  that  a  wife  may  transfer  her 
choses  in  action,  with  the  consent  of  her  husband. 

It  has  been  held,  for  example,  that  a  bill  of  exchange  or  prom- 
issory note,  payable  to  a  married  woman,  may  be  indorsed  in  her 
own  name,  and  the  title  passed,  with  the  husband's  consent. 
JHenJcinsY.  Hern  iff ht,  17  Mo.  287;  McLain  v.  Weidmeyer,  25 
id.  364. 

A  transfer  in  exchange  for  other  choses  in  action  would  seem  to 
be  clearly  within  the  same  rule. 

If  therefore  Mrs.  Hitz  acted  with  her  husband's  consent,  in 
agreeing  to  convert  her  savings  bank  stock  into  National  bank 
stock,  of  which  the  fact  of  their  uniting  in  the  same  power  of 
attorney,  for  that  object,  would  seem  to  be  evidence,  we  have  a 
regular  and  legal  acquisition  by  her  of  the  stock  of  the  German- 
American  National  Bank. 

Does  the  usual  consequence  of  that  ownership  devolve  upon 
her,  as  to  -that  part  of  the  stock  which  she  holds,  only  as  a  mar- 
ried woman  would  hold  it,  at  common  law,  i.  e.,  the  personal 
liability  to  be  assessed  for  losses  to  the  amount  of  the  par  of  the 
stock  ? 

Section  5151,  Revised  Statutes,  provides  that : 

"  The  shareliolders  of  every  National  banking  association  shall  be  held  in- 
dividually responsible,  equally  and  ratably,  and  not  one  for  another,  for  all 
contracts,  debts  and  engagements  of  such  association,  to  the  extent  of  the 
amount  of  their  stock  therein,  at  the  par  value  thereof." 

We  can  conceive  a  state  of  facts  to  which  this  would  not  apply, 
even  where  one  is  a  nominal  shareholder.  If,  for  instance,  the 
stock  had  been  transferred  to  Mrs.  Hitz,  and  the  subsequent  change 
made  in  the  bank  without  her  knowledge  or  consent,  it  would  be 
a  very  forced  construction  of  the  law  which  would  extend  it  to 
such  a  case.  But  we  assume  for  the  argument,  that  the  contrary 
was  the  case,  since  evidence  was  admitted  without  objection,  tend- 
ing to  show  that  she  received  dividends  on  the  stock  and  con- 
sented in  writing,  as  a  stockholder,  to  the  change. 

The  statute  contains  no  exception,  in  terms,  in  favor  of  mar- 
ried women.  It  seems  hard  and  therefore  difficult  to  conceive 
that  Congress  intended  that  a  married  woman,  acquiring  her  stock, 
it  may  be  under  marital  influence,  and  also  unable  to  alien  it  her- 
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self,  should  yet  be  held  liable,  in  consequence  of  that  ownership, 
to  make  good,  out  of  her  other  estate,  losses  resulting  from  fail- 
ure of  the  bank. 

Yet  we  find  even  a  harder  case  clearly  enacted  in  the  statute : 

"Persons  holding  stock  as  executors,  administrators,  guardians  or  trustees, 
shall  not  be  personally  subject  to  any  liability  as  stockholders  ;  but  the  estates 
and  funds  in  their  hands  shall  be  liable  in  like  manner  and  to  the  same  extent 
as  the  testator,  intestate,  ward  or  person  interested  in  such  trust  funds  would 
be  if  living  and  competent  to  act  and  hold  the  stock  in  his  own  name."  R.  S., 
§  6153. 

So  that  a  young  ward,  whose  guardian  invests  in  National  bank 
stock,'  without  his  knowledge  or  consent,  and  even  where  he  is  in- 
capable of  assenting  at  all,  is  liable,  in  his  other  estates  under  the 
individual  liability  clause  in  the  statute. 

This  very  difficulty  was  considered  by  the  Court  of  Appeals 
of  New  York,  in  the  case  entitled  In  the  Matter  of  the  Beci- 
prooity  Bank,  22  N.  Y.  15,  which  arose  under  a  statute  of  New 
York  relating  to  State  banks,  similar  to  the  United  States  statute, 
and  in  substantially  identical  terms. 

The  court  said  :  "  The  Legislature,  if  it  had  thought  proper  to 
do  so,  might  have  made  an  exception  in  favor  of  married  woman,, 
but  no  such  exception  was  made.  It  is  said  that  Mrs.  Lansing, 
being  under  the  disabilities  of  coverture,  could  not  make  a  trans- 
fer of  her  shares  and  so  avoid  this  liability,  if  she  had  wished  'to 
do  so.  This  is  a  circumstance  which  might  have  been  properly 
addressed  to  the  legislative  discretion  if,  indeed,  the  Legislature 
had  any  discretion,  under  the  injunction  of  the  Constitution,  but 
it  does  not  authorize  the  courts  to  allow  an  exemption  where 
neither  the  Constitution  nor  the  law  has  declared  any.  It  is  also 
said  tha.t  femes  coverts  are  not  liable  to  suit  at  common  law  ;  and, 
in  general,  this  is  true.  It  is  also  true  that  the  apportionment  of 
liability  among  stockholders  in  banks,  when  duly  confirmed,  be- 
comes a  judgment  against  each  stockholder,  to  be  enforced  by  exe- 
cution as  in  other  cases.  But  it  was  competent  for  the  Legisla- 
ture to  depart  from  the  rules  and  analogies  of  the  common  law, 
and  to  make  married  women  and  their  estates  liable  in  this  pro- 
ceeding as  other  shareholders  in  banks  are  made  liable.  This  we 
think  has  been  done  in  order  to  effectuate  the  policy  in  which 
the  constitutional  provision  and  the  statute  are  founded.     It  might 
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go  far  to  defeat  that  policy,  if  married  women  could  take  and 
hold  stock  without  liability  to  creditors.' ' 

In  the  same  case,  in  the  Supreme  Court  of  New  York,  reported 
in  29  Earb.  382,  it  had  been  laid  down  that "  married  women  could 
own  stock  in  bank  in  their  own  right  both  at  common  law  and 
under  the  statute  of  1848  (of  New  York),  and  the  Legislature  had 
the  power  to  alter  the  common  law  so  as  to  make  them  personally 
liable  to  the  amount  of  their  stock.  It  has  thought  proper  to  do 
so,  and  we  are  bound  in  this,  as  in  all  other  cases  to  enforce 
their  liability." 

In  the  case  of  Anderson  v.  Line,  in  the  United  States  Circuit 
Court  for  the  Eastern  District  of  Pennsylvania,  reported  in  14 
Fed.  Eep.  405,  it  appeared  that  shares  of  stock  in  a  National  bank 
were  transferred  by  a  husband  directly  to  his  wife,  as  in  this  case, 
and  that  suit  was  instituted  against  her  and  her  husband.  And 
the  court  held  that  the  coverture  did  not  exempt  her  from  the  lia- 
bility imposed  by  the  National  Currency  Acts  upon  all  stockhold- 
ers in  National  banks. 

So  that  whatever  authority  exists  on  this  question  is  all  in  the 
direction  of  the /erne  coverts  liability.  It  is  obvious,  as  suggested 
in  the  New  York  case,  that  to  maintain  an  exemption  of  married 
women  from  liability  would  greatly  facilitate  an  evasion  of  the 
individual  liability  clause  and  the  practice  of  frauds  against  credit- 
ors. It  would  only  be  necessary  for  husbands  to  put  the  stock  in 
the  names  of  their  wives. 

Again,  section  5139  provides  that  a  transferee  of  stock  shall 
succeed  to  the  rights  and  liabilities  of  the  prior  holder.  If  a  mar- 
ried woman  transfers  the  stock,  and  she  is  not  liable,  it  might  be 
held  that  her  transferee  is  equally  exempt.  These  are  some  of 
the  serious  difficulties  in  the  way  of  sustaining  the  exemption  of 
married  women  as  shareholders. 

In  a  general  way,  some  of  the  cases  speak  of  the  liability  of  the 
shareholder  as  a  contract  liability,  from  which  its  non-existence  is 
argued  in  favor  of  persons  not  competent  to  contract  to  assume 
that  liability.  But  it  will  be  found  that  the  terms  "  contract  lia- 
bility "  are  used  in  the  sense  of  being  a  liability  which  will  survive 
against  the  estate,  instead  of  dying  with  the  person,  as  would 
a  liability  for  a  mere  tort.     In  our  view  however,  and  that  is  evi- 
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dently  held  in  the  ease  already  referred  to,  it  is  a  liability  imposed 
by  statute,  as  an  incident  to  the  ownership  of  the  stock,  and  at- 
taching to  all  who  are  capable  of  that  ownership,  and»  without 
reference  to  any  supposed  voluntary  assumption  of  the  liability  by 
express  or  implied  contract.  And  as  this  is  a  statutory  and  not  a 
common-law  liability,  imposed  upon  the  feme  covert  as  a  share- 
holder, it  seems  to  us,  as  was  also  held  in  29  Barb.,  supra,  that  it 
affects  her  alone,  and  we  think  that  suit  is  properly  brought 
against  her  without  joining  her  husband,  which  would  be  neces- 
sary in  the  enforcement  of  any  common-law  obligation  or  liability 
of  the  wife. 

The  court  below  having  held  the  wife's  coverture  a  protection 
to  her,  it  follows  from  the  views  before  stated,  that  a  new  trial 
must  be  ordered. 


Continental  National  Bank  v.  Folsom. 

(78  Ga.  449.) 

Juriidietion  — action  on  attacliment  bond.   Constitxitional  law — service  on  surety 

of  non-resic^nt. 

A  National  bank  may  be  sued  in  a  State  court  on  an  attachment  bond. 

The  provision  of  Code  of  Georgia,  §  3.354,  that  in  a  suit  on  an  attachment 

bond,  service  of  notice  on  the  resident  surety  is  service  on  his  non-resident 

principal,  is  not  unconstitutional. 

4  PPEAL  from  Atlanta  City  Court. 

Mynatt  cfe  Howell,  for  plaintiffs  in  error. 

B.  Arnold,  F.  A.  Arnold  and  E.  N.  Broyler,  contra. 

* 
Hall,  J.     The  Continental  National  Bank  sued  Eolsotn  and 
Campbell  Wallace,  on  an  attachment  bond,  which  is  as  follows : 

"  Qborqia,  Fulton  County. 

"We  the  Continental  National  Bank  of  New  York,   principal,  and 

,  security,  acknowledge  ourselves  bound  unto  L.  B.  Folsom  in  the  sum  of 

fifteen  hundred  dollars,  subject  to  the  following  conditions:     That  the  said 
Continental  National  Bank  of  New  York,  principal,  is  seeking  an  attachment 
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against  the  said  L.  B.  Folsom,  which  is  now  about  to  be  sued  out,  returnable  to 
the  June  Term,  1881,  City  Court  of  the  city  of  Atlanta,  district  and  county  afore- 
said :  Now  if  the  said  bank,  principal,  shall  pay  all  damages  that  the  said  L..  B. 
Folsom  may  sustain,  and  also  all  costs  that  may  be  incurred  by  him  in  con- 
sequence of  suing  out  such  attachment,  in  the  event  that  the  said  plaintiff  shall 
fail  to  recover  in  said  case,  then  this  bond  is  to  be  void. 

[l.  s.]  "  Continental  National  Bank  of  New  York, 

"  By  G.  A.  Howell,  its  Attorney  at  Law. 
"  Campbell  Wallace.  [l.  s.] 

"  Executed  in  presence  of  C.  D.  Woodson,  Notary  Public,  Fulton  Co.,  G a., 
this  fifteenth  day  of  December,  1879." 

The  defendant  filed  a  plea  to  the  jurisdiction,  to  the  effect  that 
it  is  a  National  bank  of  the  United  States,  having  its  being  and 
doing  business  tinder  a  charter  granted  pursuant  to  acts  of  Con- 
gress, and  by  virtue  thereof  it  is  not  liable  to  suit  anywhere,  ex- 
cept in  the  courts  of  the  United  States,  within  the  district  where 
established,  and  in  the  State  and  municipal  courts  therein  having 
jurisdiction  in  similar  cases,  and  that  it  is  not  located  in  the  State 
of  Georgia  and  county  of  Fulton,  but  in  the  State  of  New  York, 
and  in  the  city  and  county  of  New  York.  Afterward  the  plea 
was  amended  to  the  effect  that  the  said  bank  had  not  been  served 
with  process  or  otherwise  in  said  case,  "  unless  service  on  said  de- 
fendant, Campbell  Wallace,  as  security,  as  set  out  in  the  declara- 
tion in  said  case,  under  section  3354  of  the  Code  of  Georgia,  be 
held  to  be  legal  service  on  the  defendant,  which  the  defendant 
denies,  and  says  that  said  section  of  the  Code  is  unconstitutional^ 
and  the  pretended  service  on  the  defendant  is  illegal." 

The  plea  and  amended  plea  were  both  stricken  on  demurrer,  and 
the  jurisdiction  retained,  and  error  is  assigned  on  that  judgment.  So 
that  the  first  question  made  by  this  record  is,  whether  on  an  attach- 
ment bond  given  by  the  plaintiff  in  attachment,  with  local  surety 
tfiereon,  given  as  a  condition  precedent  to  his  procuring  the  writ 
of  attachment  under  the  statutes  of  this  State,  it  cannot  be  sued 
for  damages,  incurred  by  breach  of  the  bond,  in  the  courts  of  this 
State,  but  must  be  sued  thereon  within  the  State  and  county 
where  it  is  located  to  do  business ;  or  in  other  words,  whether  the 
laws  of  the  United  States  restrict  the  jurisdiction  wherein  the 
National  banks,  created  under  them,  can  be  sued  to  courts  within 
the  States  and  districts  where  they  are  severally  located,  in  a  case 
where  the  bank  sought  the  forum  or  venue  to  bring  a  suit  itself. 
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and  in  order  to  sue  there  voluntarily  gave  a  bond  as  a  condition 
precedent  to  bringing  that  suit  and  broke  that  bond,  and  is  sued 
for  that  breach. 

The  second  question  is,  whether  service  upon  it  by  serving  its 
surety  within  the  State,  provided  by  the  statutes  of  the  State  in 
such  cases,  is  legal  service  upon  the  bank,  in  such  a  suit  for 
breach  of  the  bond  brought  againet  principal  and  surety  under 
the  Constitution  of  the  State. 

The  first  question  depends  entirely  upon  a  construction  of  the 
statutes  of  the  United  States  relating  to  these  ]!fational  banks  in 
respect  to  the  courts  wherein  they  may  be  sued.  In  the  Revised 
Statutes,  section  5136,  par.  4,  it,  is  declared  that  they  have  power 
"  to  sue  and  be  sued,  complain  and  defend,  in  any  court  of  law 
and  equity,  as  fully  as  natural  persons."  This  section  is  nowhere 
altered,  and  in  no  particular  amended,  by  any  addition  to  itself 
in  any  subsequent  legislation  of  Congress ;  but  there  is  an  addi- 
tion by  way  of  amendment  to  section  5198,  that  reads  as  follows : 

"  That  suits,  actions,  and  proceedings  against  any  association  under  this 
title,  may  be  had  in  any  circuit,  district,  or  territorial  court  of  the  CJnited 
States,  held  within  the  district  in  which  such  association  may  be  established, 
or  in  any  State,  county  or  municipal  court  in  the  county  or  city  in  which 
said  association  is  located,  having  jurisdiction  in  similar  cases."  U.  S.  R.  S. 
{2d  ed.),  §  5198  ;  Supp.  to  R.  S.,  p.  141. 

If  this  amendment  of  the  18th  of  February,  1875,  had  been 
designed  to  change  the  jurisdiction  given  by  section  5136  to  all 
courts,  as  fully  as  those  courts  have  jurisdiction  over  natural  per- 
sons, and  to  confine  it  to  a  particular  territory  or  locality,  in  all 
cases  of  grievance  whatsoever  of  these  banks,  the  question  sug- 
gests itself,  why  was  it  annexed  as  an  amendment  to  section  5198, 
and  not  to  the  jurisdictional  section  of  5 136  ?  Section  5 198  treatj 
only  of  interest  beyond  that  allowed  these  banks,  and  provides 
for  the  recovery,  by  the  person  from  whom  such  interest  is  ex- 
acted, of  twice  the  entire  interest  paid.  So  that,  as  amended,  the 
section  as  it  now  reads  would  make  it  apply  to  suits  for  the  re- 
covery of  the  forfeiture  of  double  the  interest  paid,  where  usury 
is  exacted,  and  would  confine  the  change  of  jurisdiction  granted 
in  section  5136  to  those  suits,  and  no  others.  The  words  "under 
this  title,"  may  well  be  construed  to  describe  the  sort  of  associa- 
tion—  that  is,  as  descriptio ^ersonm  ;  and  the  words  "  in  similar 
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cases "  be  construed  as  referring  to  eases  like  those  indicated  in 

'i 


'to 

this  section  5198.  Why  appended  to  section  5198,  and  not  tOj 
5136  of  the 'Revised  Statutes,  unless  restricted  to  suits  within 
section  5198?  Reference  to  the  act  itself  (chap.  80,  p.  316,  18 
TJ.  S.  Stat,  at  Large)  will  make  the  point  much  stronger.  The  act 
is  entitled  "An  act  to  correct  errors,  and  to  supply  omissions  in 
the  Revised  Statutes  of  the  United  States,"  and  it  amends  the 
sections  of  the  entire  Code,  known  as  the  Revised  Statutes,  sev- 
erally, section  by  section,  beginning  with  section  65  of  that  Code, 
and  ending  with  5515  ;  and  it  enacts  that  each  section  isamen'ded 
in  a  particular  way ;  and  when  section  5198  of  the  Revised  Stat- 
utes is  reached  the  language  used  is  the  following  : 

"  Section  five  thousand  one  hundred  and  ninety-eight  is  amended  by  adding 
thereto  the  following:  '  That  suits,  actions,  and  proceedings  against  any  as- 
sociation under  this  title,  may  be  had  in  any  circuit,  district  or  territorial 
court  of  the  United  States,  held  within  the  district  in  which  such  associations 
may  be  established,  or  in  any  State,  county  or  municipal  court  in  the  city  or 
county  in  whicli  said  association  is  located  having  jurisdiction  in  similar 
cases.' " 

The  amendment  is  of  this  section  —  none  other  —  so  far  as  ap- 
pears from  the  words  of  the  act,  and,  it  seems  to  us,  should  be 
restricted  to  cases  arising  under  the  section  so  amended.  The 
section  giving  jurisdiction  generally  is  untouched  in  words  by  this 
amendment ;  and  the  question  is,  shall  the  jurisdiction,  broad  as 
that  of  natural  persons,  granted  in  section  5136,  be  totally  changed 
in  all  cases  by  an  amendment  of  a  section  that  treats  only  of  one 
class  of  cases  ?  Are  there  any  words  in  the  amendment  that 
necessarily  imply  the  repeal  of  the  grant  by  section  5136  of  the 
jurisdiction  of  all  courts,  Federal  and  State,  by  this  amendment 
of  a  single  section,  not  on  the  subject  of  jurisdiction  at  all,  but 
on  but  one  class  of  suits  for  the  recovery  of  usurious  penalties  ? 
We  cannot  so  see,  nor  would  we  so  misconstrue  the  amendment  to 
section  6198,  unless  we  are  controlled  by  some  decision  of  the  Su- 
preme Court  of  the  United  States  thereon.  In  Casey  v.  Adams,  102 
U.  S.  66;  2  Nat.  Bank  Cas.  102,  that  court  does  appear  to  have 
given  it  a  broader  construction,  and  to  extend  the  scope  of  this 
amendment  to  transitory  actions  generally,  and  not  to  confine  it  to 
actions  for  usurious  penalties.  The  chief  justice,  in  delivering  the 
opinion,  says  :  "  The  Federal  question  in  this  case  is,  whether  a 
Vol.  Ill— 45. 
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National  bank  can  be  sued  in  a  State  court,  in  a  local  action,  in  any 
other  county  or  city  than  that  where  the  bank  is  located."  So  it 
would  appear  that  the  mind  of  the  court  was  upon  the  single  point 
whetlier  a  local  action  could  be  maintained  upon  section  5198.  It 
is  strongly  intimated,  arguendo,  that  transitory  actions  cannot  be 
brought,  except  as  provided  in  this  amendment ;  for  it  is  said 
that  "  by  section  5198,  Revised  Statutes,  it  is  provided  that  suits, 
actions  and  proceedings  against  any  association  under  this  title 
(The  National  Banks)  may  be  had,"  etc. ;  and  then  it  is  added : 
"  This,  we  think,  relates  to  transitory  actions  only,  and  not  to  such 
actions  as  are  by  law  local  in  their  character,"  thereby  implying 
that  it  does  relate  to  all  transitory  actions.  Then  the  court,  in 
that  case,  through  the  chief  justice,  goes  on  to  argue  that  the  case 
pending  is  local,  and  conld  be  brought  against  the  bank  in  a 
State  court  in  Louisiana,  because  it  related  to  property  in  the 
parish  of  LaFourche,  which  had  been  sold  under  process  of  a 
State  court,  and  the  proceeds  were  for  distribution  there,  and 
the  question  was  a  conflict  of  privileges  among  creditors.  The 
mind  of  the  court  was  never  directed  to  the  fact  that  this  restric- 
tion of  jurisdiction,  as  given  by  section  5136,  was  by  an,  amend- 
ment of  section  5198  alone,  and  not  by  amendment  of  the  juris- 
dictional section  5136.  It  is  construed  as  if  it  had  always  been  a 
part  of  that  section  made  contemporaneously  with  section  5136. 

The  principle  there  decided  however  is  clearly  that  section 
5198,  as  it  now  stands,  does  not  apply  to  local  actions  at  all,  and 
therefore  that  it  cannot  be  construed  as  taking  away  the  general 
grant  in  toto,  because  it  distinctly  excepts  that  large  class  of  cases 
in  rem,  and  not  only  those,  but  all  relating  thereto,  touching  the 
proceeds  of  property,  and  proceedings  against  the  bank  as  defend- 
ant to  issues  made  thereon.  There  is  no  exception  of  local  actions 
at  all  in  the  amendment.  It  covers  "  suits,  actions  and  proceed- 
ings," without  exception,  and  in  Casey  v.  Adams  the  court  held 
that  it  did  not  necessarily  embrace  all,  and  thereby  declared  it  not 
to  be  law,  as  respects  some  actions,  suits  and  proceedings,  and 
in  that  particular  proceeding  against  the  bank,  that  it  did  not 
apply,  because  it  would  be  wholly  unreasonable  if  applied  to  suits 
that  from  their  nature  could  be  better  tried  as  a  natural  person, 
under  section  6136   of  the  Revised   Statutes,  than  under  this 
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amendment  to  section  5198.  And  it  might  well  be  so  decided, 
because  the  amendment  is  not  imperative.  The  word  "may," 
and  not  "must"  is  used  in  section  5198,  as  amended.  If  held  to 
repeal  section  5136,  and  to  annul  the  jurisdiction  therein  given, 
certainly  no  such  doubtful  word  as  "  may  "  could  have  been  used, 
but  the  unmistakable  "  must "  would  have  been  employed  in  its 
stead.  Further,  the  amendment  would  have  expressed  exclusive 
jurisdiction  in  the  courts  named  in  the  amendment,  had  it  been 
intended  to  embrace  all  cases,  and  to  exclude  all  courts  except 
those  named.  See  section  629  of  the  Revised  Statutes,  pars.  10 
and  11,  where  original,  but  not  exclusive,  jurisdiction  is  granted 
under  title  "Judiciary,"  chap.  7,  §  711  et  seq.,  where  exclusive 
jurisdiction  is  granted.  In  the  one  the  words  used  are,  "shall 
be  exclusive  of  the  courts  of  the  several  States ;  "  in  the  other, 
"  shall  have  original  jurisdiction,"  are  the  words  used,  which  do 
not  give  jurisdiction  exclusive  of  State  courts,  because  words  say- 
ing so,  beyond  cavil,  are  not  used.  The  word  "may,"  being 
merely  permissive,  cannot  possibly  be  construed  to  mean  that  ex- 
clusive jurisdiction  was  meant  in  this  amendment,  but  concurrent 
only.  Claflin  v.  Houseman,  93  U.  S.  130 ;  Cooke  v.  Bank,  52 
JSr.  T.  96,  98,  101,  105-109;  11  Am.  Rep.  667;  1  Nat.  Bank 
Cas.  698  ;  Robinson  v.  Bank,  81  N.  T.  385,  891 ;  37  Am.  Eep. 

508 ;  Holmes  v.  Bank,  18  S.  C.  31  ;  44  Am.  Kep.  558  ;  post / 

Banking  Ass'n  v.  AdaTns,  3  Woods,  21,  24,  25  ;  Houston  v. 
Moore,  5  Wheat.  1.  Where  Congress  means  exclusive  jurisdic- 
tion, it  says  so  ;  and  the  citations  above,  from  the  Revised  Stat- 
utes and  from  the  courts,  would  seem  to  make  it  apparent. 

Certain  it  is  that  the  courts  named  in  this  amendment  of  sec. 
tion  5198  have  not  exclusive  jurisdiction  of  all  cases  against  these 
banks,  for  the  construction  put  upon  it  in  a  case  made  on  a  local 
action  or  suit  or  proceeding  in  a  State  court  of  Louisiana  took 
that  case  {Casey  v.  Adams),  and  all  cases  local  in  character,  with- 
out their  exclusive  jurisdiction,  and  gave  concurrent  jurisdiction 
to  the  State  courts  having  jurisdiction  of  natural  persons  in  such 
cases ;  thus  breaking  the  force  of  the  amendment'  as  it  reads,  and 
taking  without  its  operation  all  local  actions,  and  giving  jurisdic- 
tion to  other  courts  certainly  concurrent,  in  some  cases  necessarily 
exclusive  even  of  the  courts  named  in  the  amendment. 
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The  case  now  before  us  is  local,  and  so  local  that  the  only  court 
upon  earth  that  can  try  it  upon  the  bond  sued  against  this  bank 
and  its  surety  is  the  court  in  Georgia,  in  the  county  of  Fulton. 
The  bank  began  the  litigation  by  the  seizure  of  Folsom's  prop- 
erty, real  estate  in  Atlanta,  by  attachment  under  a  local  statute 
of  this  State.  It  had  sued  Folsom  as  surety  for  Hape  on  a  prom- 
issory note,  and  pending  that  suit  attached  the  property  of  Fol- 
som by  levy  upon  several  city  lots,  under  sections  3297,  3297a, 
and  following  sections  of  the  Code ;  and  in  order  to  attach  to  pro- 
cure the  writ  as  a  condition  precedent  thereto  by  the  statute  allow- 
ing it  to  attach,  it  gave  the  bond  sued  on,  with  Campbell  Wallace 
of  the  city  of  Atlanta,  and  State  of  Georgia,  and  county  of  Ful- 
ton, as  surety  on  the  bond.  Code,  §§  3266,  3297a.  These  sec- 
tions require  the  bond  to  be  given  before  the  writ  can  issue ;  the 
language  in  3266,  which  is  the  general  law  of  attachment,  being 
that  "  the  party  seeking  the  attachment  before  the  same  issues, 
shall  also  give  bond  with  good  security  in  an  amount,"  etc.,;  and 
in  3297a,  which  is  intended  for  special  cases  against  fraudulent 
debtors,  as  in  this  case,  the  language  is  : 

"  And  in  all  cases  where  an  attachment  is  bronght  against  the  fraudulent 
debtor,  the  officer  issuing  the  same  shall  require  bond  and  security  of  the  ap- 
plicant for  attachment  as  in  other  cases  Qf  attachment." 

For  the  reasons  above  stated  by  the  late  chief  justice,  we  are 
of  opinion  that  section  5136  was  neither  repealed  nor  modified 
by  section  5198  of  the  Revised  Statutes.  There  is  no  conflict 
between  the  two  sections,  but  each  may  have  full  operation  with- 
out interfering  with  the  other,  except  so  far  as  suits  for  the  re- 
covery of  excessive  interest  are  concerned.  Be  this  as  it  may, 
since  the  foregoing  part  of  this  opinion  was  agreed  upon  by  the 
court,  and  written  by  the  late  chief  justice,  our  attention  has 
been  called  to  the  proviso  contained'  in  section  4  of  an  act  of 
Congress,  approved  July  12,  1882,  entitled  "An  act  to  establish 
National  banking  associations,  to  extend  their  corporate  existence 
and  for  other  purposes."  The  proviso  designates  the  courts  in 
which  suits  by  and  against  such  banking  associations  are  cogniza- 
ble, and  regulates  the  terms  upon  which  the  jurisdiction  attaches. 
It  is  in  the  following  words  : 
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"  That  the  jurisdiction  for  suits  hereafter  brought  by  or  against  any  asso- 
ciation established  under  any  law  providing  for  National  banking  associations, 
except  suits  between  them  and  the  United  States,  or  its  officers  and  agents, 
shall  be  the  same  aa,  and  not  other  than,  the  jurisdiction  for  suits  by  or 
against  banks  not  organized  under  any  law  of  the  United  States,  which  do,  or 
migbt  do,  banking  business  where  such  National  banking  associations  may  be 
doing  business  where  such  suits  may  be  begun.  And  all  laws  and'parts  of 
laws  of  the  United  States  inconsistent  with  this  proviso  be  and  the  same  are 
hereby  repealed."     Acts  1st  Sess.  47th  Congress  U.  S.  1883,  p.  163. 

This  act  was  of  force  at  the  commencement  of  the  present  suit, 
and  hj  its  terms  made  the  banking  association  subject  to  the  juris- 
diction of  our  courts,  if  a  local  banking  institution  of  the  State 
and  city  of  New  York,  where  it  is  located  and  doing  business, 
would  under  similar  circumstances  have  been  subject  to  their  juris- 
diction. It  has,  as  we  think,  been  demonstrated  that  a  non-resi- 
dent artificial  person,  seeking  the  aid  of  our  State  tribunals  to 
enforce  demands  due  to  such  a  person,  bj  resorting  to  the  process 
it  did  in  this  case,  would  voluntarily  bring  itself  within  this  juris- 
diction, and  when  once  it  has  submitted  itself  to  such  jurisdiction, 
it  could  not  withdraw  without  complying  with  the  conditions  on 
which  alone  it  was  permitted  to  enter  and  avail  itself  of  the  ex- 
traordinary remedies  afforded  by  our  laws. 

This  suit  on  the  attachment  bond  was  brought  against  the  Con- 
tinental National  Bank  of  New  York,  located  and  doing  business 
in  that  State  and  city,  as  principal  in  said  bond,  and  against  Camp- 
bell Wallace  of  Fulton  county,  Georgia,  as  security  on  said  bond, 
and  a  copy  of  the  petition  and  process  was  served  on  the  said 
security  to  the  bond  given  by  the  plaintiff  in  the  attachment, 
which,  according  to  the  provision  of  our  Code,  section  3354,  was 
service  upon  his  principal,  and  entitled  the  plaintiff  in  this  action 
to  proceed  with  Lis  suit  against  both  principal  and  security. 
Without  entering  into  this  obligation  and  subjecting  itself  to  the 
remedy  thus  provided,  in  case  of  a  breach  of  the  condition  of  the 
bond,  the  defendant  in  the  attachment  could  never  have  been 
called  into  our  courts  to  answer  by  this  process  of  attachment  the 
demand  of  the  plaintiff  therein.  In  our  opinion,  the  remedy 
afforded  by  the  law  to  the  defendant  in  the  attachment  upon  a 
bi'each  of  the  condition  of  this  obligation  was  as  much  a  part  of 
such  bond  as  though  it  had  been  expressly  stated  therein.  It  was 
the  indemnity  offered  him,  and  which  he  was  bound  to  accept. 
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This,  it  seems  to  us,  is  that  "  due  pFocess  of  law "  without 
which  no  State  can  deprive  any  person  of  life,  liberty  or  property, 
and  we  are  unable  to  perceive  how  the  enactment  in  question  can 
be  considered  as  denying  to  any  person  within  its  jurisdiction  the 
equal  protection  of  its  laws.  The  statute  applies  alike  to  both  resi- 
dent and  non-resident  citizens  whether  they  be  natural  or  artificial 
persons.  This  law  does  not,  in  our  opinion,  conflict  with  the  four- 
teenth amendment  of  the  Constitution  of  the  United  States.  It 
would  be  a  mere  waste  of  time  to  cite  the  numerous  authorities 
upon  the  question,  which  may  be  found  scattered  through  the 
reports  and  collected  in  the  various  works  on  constitutional  law. 

Judgment  affirmed. 


Libby  v.  Union  National  Bank. 

COOLBAUGH    V.    UillON    NATIONAL    BaNK. 

(99  III.  622.) 

Real  estate  —  right  to  —  authm-ity  of  president  —  when  bank  required  to  pay 
president's  note  given  in  his  ow7i  name. 

A  National  bank  may  purchase  real  estate  to  secure  satisfaction  of  a  debt  due 
it  even  at  a  price  considerably  above  the  debt  and  from  another  than  the 
debtor,  and  may  take  the  title  in  the  name  of  its  president  for  its  use. 

Where  the  president  of  a  bank  was  long  the  general  agent  and  manager  of  the 
affairs  of  the  bank  from  its  organization  with  the  knowledge  and  approval 
of  the  directors,  held,  that  he  was  warranted  in  purchasing  real  estate  in 
satisfaction  of  suspended  paper  or  a  doubtful  debt  due  to  the  bank  in  order 
to  prevent  loss. 

Laud  conveyed  in  trust  to  secure  a  note  due  a  bank  having  been  sold  without 
redemption  under  a  prior  incumbrance,  and  Coolbaugh,  the  president  of  the 
bank,  having  bought  it,  taking  a  deed  in  his  own  name,  for  which  he  turned 
over  the  note  due  the  bank  and  gave  his  individual  note  and  deed  of  trust 
for  the  balance  of  the  price,  and  the  court,  on  bill  to  foreclose  the  trust  deed 
and  cross-bill  by  the  heirs  of  the  president  to  require  the  bank  to  pay  the 
note,  having  found  that  the  land  was  bought  by  the  president  for  the  bank, 
as  its  agent,  to  secure  a  partof  the  debt,  held,  that  the  bank  should  pay 
the  amount  due  and  thereby  release  the  estate  of  the  maker  of  the  note. 

APPEAL  from  the  Appellate  Court  for  the  First  District; 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
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Cook  county ;  Hon.  S.  M.  Moore,  Judge,  presiding.     The  head- 
note  and  opinion  show  the  facts. 

Wm.  G.  Gourly,  for  appellant  Libby. 

J.  R.  Doolittle,  for  appellants,  Coolbaugh's  administrators. 

McCoy  <&  Pratt,  for  appellees. 

DicKEr,  J.  Several  questions  are  presented  for  our  considera- 
tion by  this  record.  The  theory  of  appellants  is,  that  the  bank 
having  a  claim  against  Adam  Smith  and  others  of  over  $30,000, 
inadequately  secured,  accepted  the  deed  from  Libby  to  Coolbaugh 
in  payment  of  that  demand,  and  to  accomplish  that  end  agreed 
to  pay,  in  addition  to  the  amount  of  this  demand,  the  sum  of 
$22,000  in  money,  to  be  paid  in  three  years  with  interest ;  that 
the  title  to  the  land  was  taken  to  Coolbaugh  to  hold  and  sell  for 
the  bank,  and  hence  the  debt  to  Libby  is  really  the  debt  of  the 
bank. 

The  first  question  naturally  arising  is,  whether  the  National 
bank  has  power,  under  its  charter,  to  buy  and  hold  real  estate  for 
such  a  purpose.  If  the  nature  of  the  transaction  be  in  truth  such 
as  is  claimed  by  appellants,  there  can  be  but  httle  question  of  the 
power  of  the  bank  in  this  regard.  It  is  provided  by  the  act  of 
Congress  that  a  ifational  banking  association  may  purchase,  hold 
and  convey  real  estate  for  certain  enumerated  purposes  and  "  for 
no  others."  Among  the  purposes  enumerated  is  included  such 
real  estate  "  as  shall  be  conveyed  to  it  in  satisfaction  of  debts 
previously  contracted  in  the  course  of  its  dealings."  If  therefore 
the  real  purpose  of  this  conveyance  was  to  secure  the  satisfaction 
of  the  indebtedness  evidenced  by  the  Adam  Smith  notes,  it  was 
entirely  competent  for  the  bank  to  make  the  purchase  in  question. 

This  question  was  discussed  in  Mapes  v.  Soott,  88  111.  355,  and 
by  the  views  there  expressed  the  power  of  the  bank  to  purchase 
and  hold  real  estate  in  the  manner  claimed  in  this  case  seems  to 
be  beyond  question.  If  in  this  case  the  subject  of  this  purchase 
had  been  laid  before  the  directors  of  the  bank  and  Mr.  Coolbaugh 
had  been  directed  to  buy  off  Libby's  prior  and  superior  claim  at 
$22,000,  and  by  an  an-angement  with  Smith  and  Libby  to  sur- 
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render  to  Libby  for  Smith  the  $30,000  claim  of  the  bank  against 
Smith  for  a  clear  title  to  this  land,  to  be  conveyed  to  Coolbaugh 
for  the  benefit  of  the  bank  —  and  all  this  for  the  purpose  of  se- 
curing in  this  way  the  payment  of  this  $30,000  claim — we 
imagine  none  could  be  found  to  deny  the  capacity  of  the  bank 
to  thus  purchase  real  estate  for  the  satisfaction  of  a  debt  con- 
tracted in  the  ordinary  course  of  bflsiness. 

The  next  question  in  order  seems  to  be,  whether  Mr.  Coolbaugh 
had  authority  to  act  for  the  bank  in  this  regard  so  as  to  make  his 
acts  the  acts  of  the  bank.  It  would  seem  there  can  be  but  little 
doubt  upon  this  question.  Coolbaugh  was  not  only  president  of 
the  bank,  clothed  with  official  authority  as  such,  but  he  was  the 
general  agent  and  manager  of  the  affairs  of  the  bank  and  had 
been  from  its  very  organization.  This  the  proof  shows  abund- 
antly. His  powers,  as  shown  by  a  long  course  of  action  known 
to  and  acquiesced  in  and  evidently  approved  by  the  directors,  fully 
warranted  him  in  accepting  in  satisfaction  of  suspended  paper 
any  valuable  thing  which,  in  his  judgment,  it  seemed  wise  to 
accept.  It  is  strenuously  insisted,  because  there  is  no  special 
grant  of  such  power  to  him  as  president  found  in  the  .by-laws, 
that  he  had  in  fact  no  such  power.  There  are  many  things  done 
daily  in  every  bank  which  are  in  fact  and  in  law  the  acts  of  the 
bank,  and  of  which  no  mention  is  made  in  the  by-laws.  Some 
officer  or  agent  or  employee  of  the  bank  receives,  daily,  large 
sums  of  money  on  deposit,  for  which  the  bank  at  once  becomes 
liable,  and  yet  no  mention  is  made  in  the  by-laws  of  any  power 
in  any  officer  or  agent  to  receive  such  deposits.,  Had  Coolbaugh 
accepted  from  Libby  a  draft  on  New  York,  payable  to  the  bank, 
for  $55,000,  in  satisfaction'  of  these  Adam  Smith  notes  (or 
Swansea  notes,  as  they  are  sometimes  called),  or  in  purchase  of 
them,  and  had  he  paid  Libby  for  the  same,  in  addition  to  the 
notes  in  question,  $22,000  from  the  cash  of  the  bank,  or  had  he 
given  instead  to  Libby  the  promissory  note  of  the  bank  for 
that  sum,  there  could  have  been  no  question  as  to  his  acts  in  that 
regard  being  the  acts  of  the  bank,  and  by  which  the  bank  would 
have  been  bound.  The  whole  course  of  business  of  this  bank,  as 
managed  by  Mr.  Coolbaugh  for  years,  shown  by  the  proofs, 
could  leave  no  doubt  about  this.     It  is  not  perceived  that  the 


SUrKEMB  COUET,  1881.  361 

Libby  v.  Union  National  Bank.     Coolbaugh  v.  Union  National  Bank. 

fact  that  real  estate  was  accepted,  and  not  a  draft,  can  make  any 
difference  in  the  result. 

We  are  therefore  brought  at  last  to  the  question  whether  the 
allegations  of  appellants  in  this  regard  are  true,  in  point  of 
fact.  This  the  appellee  most  strenuously  denies.  No  question  is 
made  that  the  taking  of  the  original  notes,  in  September  and  Oc- 
tober, 18Y3,  was  done  by  the  bank;  nor  is  it  denied  that  the  bank, 
through  Coolbaugh,  about  December  4,  1873,  extended  the  time 
of  payment  upon  this  indebtedness  for  six  months,  retaining  the 
original  notes,  and  taking  in  addition  four  other  notes,  and  as 
security  to  them  the  pledge  of  the  shares  in  the  Swansea  company 
and  the  deed  of  trust  to  Merrill  upon  the  land  in  question.  That 
transaction  of  December  is  conceded  to  be  business  transacted  by 
the  bank ;  nor  is  it  contended  that  the  co-operation  with  Ames 
and  others  in  the  injunction  suit  against  Libby,  in  January,  1875, 
for  the  purpose  of  relieving  the  claim  of  the  bank  upon  this  land 
from  Libby's  prior  hen,  was  not  the  act  of  the  bank.  All  this 
was  conducted  and  controlled  by  Coolbaugh,  in  behalf  of  the 
bank. 

The  contention  relates  to  facts  occurring  after  the  injunction 
suit  was  ended.  Counsel  for  the  bank  state  their  theory  of  the 
case  as  follows :  "After  the  sale  under  the  Libby  trust  deed, 
Adam  Smith  induced  Coolbaugh  to  purchase  the  land  in  ques- 
tion for  the  benefit  of  Smith,  and  as  an  inducement  to  this  end, 
Smith  agreed  that  he  would  pay  accruing  interest  upon  the  pur- 
chase-money note;  that  he  would  sell  the  land  before  the  principal 
should  mature,  and  out  of  the  proceeds  of  such  sale  Mr.  Cool- 
baugh should  retain  all  his  disbursements,  and  if  any  thing  re- 
mained, it  should  be  applied  in  hquidation  of  the  debt  of  Adam 
Smith  to  the  bank." 

This  statement  we  regard  as  very  near  the  truth,  but  not  the 
whole  truth. 

Coolbaugh  had  the  promise  of  Libby,  made  before  the  sale  to 
Libby,  that  the  bank  might  have  this  part  of  the  land  at  $1,000 
an  acre.  Had  he  consummated  that  purchase,  the  bank  would  have 
held  the  title,  subject  to  redemption  by  Smith,  on  payment  of  the 
money  paid  to  Libby  and  the  amount  of  the  notes  given  to  Mer- 
rill, To  cut  ofE  this  equity  of  redemption  by  Adam  Smith 
Vol.  III-46. 
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would  have  required  a  foreclosure  in  court,  or  another  sale  under 
the  Merrill  trust  deed.  The  land  was  considered  worth  from 
$2,000  to  $3,000  an  acre,  that  is,  from  $44,000  to  $66,000.  Cool- 
baugh, in  his  conversation  with  Merrill,  estimated  it  at  $44,000. 
But  the  market  was  dull,  and  to  realize  cash  at  a  fair  price  seemed 
to  require  that  the  land  should  be  held  for  a  while.  We  agree 
with  counsel  for  the  bank  in  sa;fing:  "Adam  Smith  induced 
Coolbaugli  to  change  his  original  arrangement  with  Libby,  and 
instead  of  simply  buying  in  for  the  bank  the  outstanding  title  of 
Libby  for  $22,000,"  induced  Coolbaugh  to  purchase  "  the  land," 
the  absolute  title  to  the  land,  by  adding  the  notes  of  Smith 
(called  the  Swansea  notes),  and  by  substituting,  instead  of  $22,000 
in  cash,  a  note  for  the  amount  at  three  years,  at  ten  per  cent 
interest.  But  we  would  add,  that  ho  induced  him  to  purchase 
for  the  bank.  We  agree  with  counsel  that  this  arrangement  was 
intended  to  be  "  for  the  benefit  of  Smith,"  but  we  think  it  was 
intended  also  to  be  for  the  benefit  of  the  bank.  Smith  was  to  be 
benefited  by  getting  up  the  notes  on  which  he  was  liable  to  the 
amount  of  about  $33,000,  which  was  an  object  no  doubt  desirable 
to  him.  Coolbaugh  regarded  the  personal  liabilityof  the  makers 
of  the  paper  and  stock  of  the  Swansea  company  as  of  no  value  to 
the  bank,  but  thought  that  Smith  was  an  expert  and  skillful  real 
estate  operator,  and  was  willing  in  behalf  of  the  bank  to  surrender 
this  paper  (which  he  considered  of  no  value)  and  take  the  hazard 
of  Smith's  being  able  to  pay  the  accruing  interest  on  the  note  to 
Libby,  and  finally  to  discharge  the  principal  by  sales  of  the  prop- 
erty in  parcels,  and  in  the  end  to  refund  to  the  bank  at  least 
two-thirds  of  what  the  bank  bad  lost  by  the  depreciation  of  the 
Swansea  paper ;  and  we  agree  with  counsel  in  saying  that  "  as 
an  inducement  to  this  end,  Sihith  agreed  that  he  would  pay  ac- 
cruing interest  upon  the  purchase-money  note "  to  Libby,  and 
"  that  he  would  sell  the  land  before  the  principal  should  mature, 
and  out  of  the  proceeds  of  such  sales  Mr.  Coolbaugh  should  re- 
tain all  his  disbursements  ; "  but  we  would  add  to  the  statement 
that  this  meant  "  all  of  his  disbursements"  for  the  bank ;  and  we 
agree  with  counsel  in  saying  that  what  remained  of  these  proceeds 
after  paying  the  Libby  note  and  the  incidental  disbursements, 
was  to  "be  applied  in  liquidation  of"  the  amount  of  "the  debt 
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of  Adam  Smith  to  the  bank,"  which  by  the  arrangement  was 
turned  over  to  Libby  "  for  the  benefit  of  Smith,"  and  thus  the 
bank,  by  this  purchase,  was  to  obtain  in  part  satisfaction  of  a  debt 
■originally  contracted  in  the  ordinary  course  of  business. 

The  question  in  dispute  is  thus  narrowed  to  the  inquiry  whether 
Coolbaugh's  acts  in  this  purchase  from  Libby  constituted  a  pur- 
chase by  Coolbaugh  personally,  for  his  own  profit  or  with  a  view 
of  aiding  Smith  as  a  friend,  or  whether  they  constituted  a  pur- 
chase by  the  bank,  as  a  means  of  getting  part  satisfaction  of  a  debt 
which  had  become  desperate.  What  is  the  evidence  bearing 
on  this  question  ? 

The  contention  relates  to  facts  which  occurred  after  the  termi- 
nation of  the  injunction  suit. 

Libby  testifies  that  after  that,  and  before  the  sale  at  which  he 
acquired  the  title  to  the  entire  eighty  acres,  in  a  conversation 
with  Coolbaugh,  he  promised  that  if  he  should  get  the  title  at 
that  sale  the  bank  should  have  the  Adam  Smith  land  at  $1,000 
an  acre,  or  at  what  was  the  cost  of  the  same  to  Libby,  if  it  did  not 
sell  for  more  than  Libby's  claim,  and  that  after  the  sale  he  learned 
from  Adam  Smith  that  Coolbaugh  would  be  willing,  on  behalf 
of  the  bank,  to  give  the  Adam  Smith  notes,  or  the  Swansea  notes 
as  they  were  sometimes  called,  and  $22,000,  for  a  deed  to  the 
land,  and  that  he  went  to  the  bank  and  there  consummated  the 
trade  upon  the  terms  mentioned.  He  says  in  his  testimony,  that 
Coolbaugh  in  making  the  trade  said  he  was  making  it  for  the 
bank,  and  so  he  accepted  and  received  the  Swansea  notes,  and 
Coolbaugh's  note  secured  by  the  trust  deed  upon  the  land  con- 
veyed. He  further  testifies  that  after  he  had  received  all  these 
securities  at  the  request  of  Coolbaugh,  and  with  the  consent  of 
Adam  Smith,  who  had  an  interest  in  the  purchase  of  the  notes, 
he  left  the  Swansea  notes  in  the  custody  of  the  bank,  Coolbaugh 
saying:  "They  are  subject  to  your  order,  Mr.  Libby;  you  can 
have  them  any  time  you  want  them."  He  further  says  the  origi- 
nal arrangement  was  that  the  bank  was  to  have  this  land  at  $1,000 
per  acre,  and  that  the  arrangement  to  put  in  the  Swansea  notes 
was  an  arrangement  brought  about  by  a  bargain  made  between 
Smith  and  Coolbaugh.  These  Adam  Smith  notes,  or  Swansea 
notes,  were  not  considered  of  any  value  in  themselves  by  Libby 
at  that  tiine. 
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Adam  Smith  testifies  that  after  the  sale  to  Libby  the  witness 
saw  Coolbaugh,  and  suggested  that  in  order  to  secure  the  bank 
he  had  better  buy  this  twenty-acre  tract  from  Libby,  and  turn  in 
the  notes  of  the  Swansea  company,  amounting  to  $30,000,  and  he 
would  try  to  sell  it  for  him  and  bring  him  out ;  and  that  he,  the 
witness,  brought  Mr.  Libby  to  the  bank,  and  he  and  Coolbaugh 
made  a  trade,  whereby  Coolbaugh  "  was  to  buy  for  the  bank 
twenty  acres,  and  turn  in  these  Swansea  notes  as  first  payment, 
and  pay  $22,000  on  time,  to  be  secured  on  the  twenty  acres  as  a  bal- 
ance of  purchase-money."  He  swears  "  Coolbaugh  said  he  was  doing 
this  to  secure  the  bank,"  and  that  "  the  reason  he  did  not  have  the 
land  deeded  directly  to  the  bank  was,  that  he  did  not  want  it  to 
appear  that  the  bank  was  carrying  so  much  real  estate."  The 
witness  further  testified  that  after  the  trade  was  closed  Coolbaugh 
requested  Libby,  in  the  presence. of  the  witness,  that  he  would 
leave  those  Swansea  notes  in  the  bank  for  a  time ;  that  they 
should  lie  there  as  his  property,  and  that  he  said  he  would  give 
Libby  any  kind  of  a  receipt  he  wanted. 

Merrill  testifi.es  Coolbaugh  consulted'  the  witness  about  taking 
this  land  of  Libby,  and  said :  "  If  there  is  any  security  in  the 
property,  I  want  to  get  additional  security,"  and  said  he  thoiight 
"it  would  be  worth  to  the  bank"  possibly  $1,000  an  acre.  The 
witness  adds  it  was  generally  understood  the  equity  of  redemp- 
tion over  what  was  going  to  Libby  was  $1,000  an  acre,  or  more, 
and  Coolbaugh  said  that  in  this  transaction  he  wanted  to  get  more 
security,  for  the  parties  on  the  no|;es  had  become  worthless. 
More  security  for  what  ?  This  declaration  could  refer  to  nothing 
except  further  security  for  the  claim  of  the  bank  growing  out  of 
these  transactions  with  Adam  Smith. 

The  testimony  of  Donnersberger  shows  that  about  that  time 
Coolbaugh  was  in  conference  with  some  gentlemen,  whom  the 
witness  did  not  know,  about  this  property,  and  in  connection  with 
this  $30,000  claim  of  the  bank,  with  a  view  of  securing  or  sav- 
ing in  part  this  $33,000  claim. 

This  testimony  seems  to  be  abundant  to  show  that  this  transac- 
tion with  Libby  was  a  transaction  for  the  bank,  although  trans- 
acted in  form  in  tjie  name  of  Coolbaugh.  Considering  all  the 
circumstances  developed  by  the  proofs,  we  have  no  doubt  what- 
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ever  that  this  is  the  real  truth.  No  witness  pretends  to  contra- 
dict the  direct  and  explicit  testimony  of  Adam  Smith  and  of 
Washington  Libby,  supported  and  corroborated  as  it  is  by  the 
testimony  of  Merrill  and  Donnersberger. 

It  is  contended  that  certain  circumstances  developed  in  the  tes- 
timony tend  strongly  to  show  that  this  purchase  from  Libby  was 
made  by  Coolbaugh  either  as  a  personal  speculation,  or  in  trust 
for  Adam  Smith.  "When  carefully  analyzed  and  compared,  we 
find  nothing  in  them  incompatible  with  the  idea  that  the  pur- 
chase was  in  substance  and  in  fact  a  purchase  by  the  bank  —  so 
intended  by  Coolbaugh,  and  so  understood  by  Libby,  and  also  by 
Adam  Smith. 

Let  us  consider  some  of  these  facts  on  which  counsel  for  the 
bank  seem  chiefly  to  rely. 

It  is  said  "  no  officer,  director  or  stockholder  of  the  bank  ever 
heard  of  this  contract ; "  that  although  Libby  may  have  prom- 
ised the  bank  the  privilege  of  redeeming  at  $1,000  an  acre,  still 
this  is  not  a  redemption,  but  on  its  face  a  purchase  out  and  out, 
and  entirely  in  the  name  of  Coolbaugh,  without  mention  of  the 
banli  in  any  of  the  papers  ;  that  no  memorandum  or  entry  of  any 
kind  relating  to  the  transaction  was  made  in  any  of  the  books  of 
the  bank ;  that  for  two  years  and  a  half  Coolbaugh  personally 
paid  the  taxes  on  thisland  and  the  interest  on  the  note  given  to 
Libby,  except  the  first  installment  of  interest,  and  that  was  paid 
by  Adam  Smith ;  that  after  this  purchase  from  Libby,  Coolbaugh, 
in  his  own  name,  joined  Libby  in  vacating  the  plat  before  that 
time  made  of  this  eighty-acre  tract,  and  in  making  a  re-subdivi- 
sion of  the  land,  under  the  name  of  "  Coolbaugh  and  Libby's  Subdi- 
vision ; "  that  the  Adam  Smith  or  Swansea  notes  were  retained  in 
the  bank,  and  this  for  no  possible  end,  if  appellants'  theory  be 
true ;  that  if  this  property  had  been  taken  in  payment  of  the 
Adam  Smith  and  Swansea  notes,  they  should  have  been  canceled ; 
that  the  note  given  by  Coolbaugh  to  Libby  was  made  payable  at 
the  Traders'  National  Bank,  and  not  at  the  Union  National,  for 
the  purpose  of  concealment,  as  is  suggested,  from  the  officers  and 
employees  of  the  Union  National ;  that  this  note  was  put  at  three 
years,  at  ten  per  cent,  when  the  bank  had  plenty  and  a  surplus  of 
money  on  hand,  and  was  paying  no  interest  on  money,  save  to 
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country  banks,  and  that  not  over  three  per  cent ;  that  this  land 
was  by  direction  of  Coolbaugh  omitted  from  the  list  of  the  lands 
of  the  bank ;  that  no  part  of  Coolbaugh's  disbursements  for  in- 
terest or  taxes  were  ever  charged  by  him  against  the  bank,  or 
collected  from  it. 

To  our  minds  all  these  circumstances  are  in  complete  accord 
with  our  view  of  the  true  character' of  this  transaction. 

It  is  well  known,  as  a  part  of  the  history  of  that  time,  that  by 
a  revulsion  in  monetary  affairs,  which  occurred  in  the  fall  of  the 
year  1873,  most  of  the  banks  in  this  country  found  it  necessary, 
in  their  efforts  to  avoid  loss,  to  resort  to  the  real  estate  of  tlieir 
debtors  for  security.  It  is  equally  well  known  that  it  was  re- 
garded as  injurious  to  the  credit  of  any  bank  to  have  it  known, 
that  it  was  carrying  any  considerable  amount  of  real  estate,  and 
that  it  was  a  common  device  among  bankers,  when  it  was  neces- 
sary to  resort  to  real  estate  for  security,  to  have  such  real  estate 
carried  upon  the  records  not  in  the  name  of  the  bank,  but  in  the 
name  of  some  person  in  whom  coniidenee  was  placed.  It  is  plain 
that  considerations  of  this  kind  had  an  influence  on  this  trans- 
action long  before  the  sale  of  this  land  by  Libby,  for  we  find 
that  in  December,  1873,  when  Adam  Smith  induced  Mr.  Cool- 
baugh, in  behalf  of  the  bank,  to  extend  the  time  of  payment  of 
this  $30,000  debt,  the  notes  for  that  purpose  were  not  made  pay- 
able to  the  bank,  but  were  made  payable  to  Merrill. 

There  is  then  no  reason  to  discredit  the  testimony  of  Adam 
Smith  when  he  swears  that  Mr.  Coolbaugh  assigned  as  "  the  rea- 
son he  did  not  have  the  land  deeded  directly  to  the  bank,  that  he 
did  not  want  it  to  appear  that  the  bank  was  carrying  so  much 
real  estate."  To  avoid  this  the  land  was  deeded  to  Coolbaugh 
instead  of  to  the  bank,  and  the  note  for  the  money  to  be  paid  to 
Libby  was  given  by  Coolbaugh  instead  of  by  the  bank ;  and  for 
the  same  reason  no  memorandum  of  the  transaction  was  made  in 
the  books  of  the  bank ;  and  for  the  same  reason  Libby  was  in- 
duced, with  the  consent  of  Smith,  to  leave  in  the  custody  of  the 
bank  the  Swansea  paper,  or  Adam  Smith  notes,  that  they  might 
remain  on  the  books  of  the  bank  as  bills  receivable,  and  that  the 
stock  certificates  and  Merrill  deed  of  trust  might  remain  "  in  the 
safe  of  the  bank,  where  they  were  kept  with  other  collaterals  of  the 
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bank  ordinarily,"  as  Hippell  swears  they  did ;  and  for  the  same  rea- 
son Coolbaugh  paid  the  taxes,  and  also  the  interest  on  Libbj's  note, 
after  Adam  Smith  failed  to  do  so,  and  this  without  any  charge  for 
the  same  being  entered  on  the  books  of  the  bank ;  and  for  the  same 
reason,  when  it  was  thought  best  to  vacate  the  old  plat  and  plat  the 
ground  anew,  Coolbaugh,  and  not  the  bank,  joined  with  Libby  in 
doing  this,  the  fee  of  this  twenty-two  acres  being  vested  at  law  in 
him ;  and  for  the  same  reason  this  tract  was  omitted  from  the  list 
kept  of  the  lands  of  the  bank.  The  note  to  Libby  was  no  doubt 
given  at  three  years,  and  at  ten  per  cent  interest,  and  made  pay- 
able at  the  Traders'  Bank,  for  tlie  convenience  of  Smith,  who  had, 
as  counsel  concede,  agreed  to  keep  the  interest  paid,  and  to  give 
time  to  realize  the  amount  from  sales  of  lots,  without  drawing 
upon  the  cash  of  the  bank,  for  such  a  bank  would  at  once  make 
it  apparent  on  the  books  of  the  bank  that  the  bank  was  carrying 
this  amount  of  real  estate,  and  this  Coolbaugh  wished  to  avoid. 

I^ot  only  are  these  circumstances  all  in  harmony  with  our 
theory  as  to  the  real  truth  of  this  transaction,  but  there  are  some 
circumstances  which,  if  not  wholly  incompatible  with  any  other 
theory,  at  least  strongly  corroborate  our  view. 

The  fact  that  Smith  at  first  paid  the  interest  on  the  Libby  note 
shows  that  he  was  in  some  way  interested  in  the  purchase,  and 
the  fact  that  the  deed  of  Libby  for  this  land  recites  a  considera- 
tion of  $55,000,  which  agrees  with  the  amount  of  $22,000  note 
given  Libby,  added  to  the  amount  of  $33,000  (representing  the 
original  $30,000  debt  of  Smith  and  others,  with  interest  and 
expenses  incurred),  strongly  supports  the  testimony  of  Smith  and 
Libby  that  this  claim  of  the  bank  was  a  part  of  the  consideration 
or  price  of  this  land.  If  this  be  so,  and  the  purchase  was  not 
made  for  the  bank,  why  was  not  the  amount  of  this  claim  charged 
on  the  books  of  the  bank  against  somebody?  If  Coolbaugh 
bought  for  himself,  why  was  it  not  charged  to  him  ?  There  was 
no  objection  to  its  appearing  on  the  bank  books  that  Coolbaugh 
had  personally  bought  that  claim  from  the  bank  and  used  it  in  a 
trade  for  his  own  use,  had  that  been  the  truth.  The  same  sug- 
gestion is  'equally  pertinent  as  against  the  theory  of  his  having 
made  the  purchase  as  a  friend  of  Smith,  and  as  a  speculation  for 
Smith. 
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,.  It  is  somewhat  significant  that  this  deed  of  Libby  to  Coolbangh, 
with  a  professional  opinion  as  to  the  title,  was  placed  by  Cool- 
bangh in  a  box  of  the  bank  in  which  the  title  papers  of  lands  of 
the  bank  were  usually  kept,  and  were  found  there  after  his  death, 
in  an  envelope  indorsed  in  the  handwriting  of  Coolbangh. 

"Papers  relating  to  33  acres  of  land  purchased  of  Washington  Libby,  acct. 
Adam  Smith  &  Co. "  ♦ 

Coolbangh  personally  had  no  account  or  dealings  with  Adam 
Smith  &  Co.,  on  account  of  which  it  could  be  said  this  purchase 
was  made.  This  clearly  indicates  that  the  object  of  the  purchase 
had  relation  to  some  transactions  with  Adam  Smith  &  Co.  The 
bank,  and  the  bank  alone,  had  had  transactions  of  this  character. 
Another  fact  in  harmony  with  all  the  circumstances  is,  that  in 
making  this  purchase,  Coolbaugh  sought  and  obtained  the  opinion 
of  a  lawyer  as  to  the  title,  and  for  this  opinion  the  charge  was 
made  by  the  lawyer  against  the  bank,  and  with  other  charges 
against  the  bank  was  rendered  in  an  account  and  paid  by  the 
bank,  although  Coolbaugh  had  a  personal  account  with  the  same  ' 
parties. 

All  truths  are  consistent  with  each  other.  In  an  examination 
of  all  the  proven  facts  in  this  case,  they  can  all  be  reconciled  with 
each  other  on  the  theory  that  this  purchase  from  Libby  was  by 
the  bank  and  for  the  bank,  and  they  cannot  be  reconciled  upon 
any  other  hypothesis  which  has  been  suggested  or  which  has  oc- 
curred to  us.  It  is  not  denied  that  Coolbaugh  bought  from  Libby, 
either  for  the  bank  or  for  himself,  or  for  the  benefit  of  Smith. 
No  motive  can  be  found  to  induce  such  a  purchase  for  himself  as 
a  speculation,  at  the  price  of  $55,000,  when  his  estimate  of  the 
value  was  $44,000.  He  is  not  shown  to  have  had  any  motive  to 
attempt  to  serve  Smith  as  a  friend  in  a  transaction  where  the 
bank  was  interested  against  Smith,  and  the  duty  of  protecting  the 
interests  of  the  bank  rested  upon  him  while  he  owed  no  duty  to 
Smith  ;  nor  can  we  conceive  how  Smith  could  expect  to  be  bene- 
fited by  a  purchase  by  him  at  $55,000  of  property  worth  only 
$44,000.  There  is  a  motive,  and  a  laudable  one,  shown  for  the 
purchase  by  the  bank,  as  we  have  already  shown.  It  seems  to  us 
plain  that  the  bank,  in  truth,  was  the  purchaser,  and  as  such 
should  pay  the  unpaid  part  of  the  purchase-money,  and  that  the 
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estate  of  Coolbaugh  should  be  held  liable  onlj  as  a  security  for 
the  bank. 

The  judgment  of  the  Appellate  Court  is  therefore  reversed, 
and  the  cause  remanded  to  that  court,  with  directions  to  that 
court  to  reverse  the  decree  of  the  Superior  Court  of  Cook  county, 
and  remand  the  cause  to  that  court  for  further  proceedings  in  ac- 
cord with  the  views  expressed  in  this  opinion. 

Judgment  reversed. 

Walkee  and  Soholfield,  JJ.,  dissent 


Laing  v.  Btjelet. 


(101  111.  591.) 


Shareholder  —  Uability  — purchaser  from  former  owner  —  transfer  not  made  on 
hooks —  "  shareholder  "  liable  for  debts. 

Where  a  National  bank  Issues  certificates  of  its  shares  to  a  subsequent  pur- 
chaser in  lieu  of  the  certificates  of  the  prior  owner,  without  observing  its 
by-law  in  regard  to  a  transfer  on  its  books,  so  far  as  creditors  of  the  bank 
are  concerned  a  party  taking  and  holding  such  shares  of  stock  will  be  sub- 
ject to  the  liabilities  imposed  by  section  5151  of  the  National  Banking  Law. 

APPEAL  from  the  Appellate  Court  for  the  First  District; 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county,  Hon.  Elliott  Anthony,  Judge,  presiding. 

Wallace  <&  Mason,  for  appellant. 

Monroe  <&  Ball,  for  appellee. 

Scott,  J.  Claimant  is  the  receiver  of  the  Cook  County  Na- 
tional Bank,  and  as  such  filed  a  claim  in  the  Probate  Court  of 
Cook  county  against  the  estate  of  Clara  Irene  Day  Laing,  de- 
ceased. 

Section  5151,  title  62,  chapter  1,  Eevised  Statutes  of  the  United 
States,  1874,  declares : 
Vol.  Ill— 47. 
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"The  shareholders  of  every  National  hanking  association  shall  be  held  in- 
dividually responsible,  equally  and  ratably,  and  not  one  for  another,  for  all 
contracts,  debts  and  engagements  of  such  association  to  the  extent  of  the 
amount  of  their  stock  therein,  at  the  par  value  thereof,  in  addition  to  the 
amount  invested  in  such  shares." 

It  is  uuder  this  section  of  the  ]S"ational  Banking  Act  the  lia- 
bihty  is  said  to  arise  for  the  par  value  of  the  stock  alleged  to 
have  been  held  and  owned  by  the  intestate  in  the  "  Cook  County 
National  Bank  "  at  the  time  of  her  death.  No  question  is  made 
as  to  the  liability  of  the  estate  if  it  shall  be  ascertained  the  intes- 
tate was  a  "shareholder"  in  the  bank,  in  the  sense  that  term  is 
used  in  the  section  of  the  Banking  Act  cited. 

Originally  Isaac  C.  Day  was  the  owner  of  one  hundred  shares  of 
the  stock  of  the  banking  association,  of  the  par  value  of  $10,000, 
evidenced  by  two  certificates  issued  to  him.  Subsequently  these 
certificates  were  returned  to  the  bank,  with 'a  blank  indorsement 
thereon,  by  persons  representing  themselves  to  be  the  heirs  of  the 
estate  of  Isaac  C.  Day,  deceased,  among  whom  was  the  intestate, 
Clara  Irene  Day,  and  to  whom  was  issued  a  new  certificate  for  a 
part  of  the  same  stock  that  had  been  owned  by  Isaac  C.  Day, 
viz. :  for  thirty-three  shares  of  the  par  value  of  $100  each. 
Other  certificates  were  issued  to  the  other  persons  representing 
themselves  to  be  heirs,  to  the  full  amount  of  the  remainder  of 
the  stock  that  had  been  owned  by  Isaac  C.  Day.  The  ledger  and 
,  the  stubs  of  the  stock  certificate-book  kept  by  the  bank  showed 
the  issuing  of  the  several  certificates,  the  number  of  shares  of 
stock  embraced  in  each,  the  date  and  to  whom  issued. 

There  is  and  can  be  no  question  made  the  intestate  held  a  cer- 
tificate for  thirty-three  shares  of  stock  in  the  banking  associa- 
tion, for  the  par  value  of  $100  each,  at  the  time  of  her  death. 
On  notice  to  the  administrator,  he  produced  on  the  trial  a  certifi- 
cate for  that  amount  of  shares  of  stock,  that  had  been  issued  to 
her.  The  fact  such  certificate  was  held  by  her  would  imply  an 
acceptance,  and  coming  as  it  did  from  her  administrator,  it  is  not 
unreasonable  to  believe  it  had  previously  been  in  her  possession. 
Holding  the  stock  of  the  banking  association  in  her  own  name, 
as  the  intestate  did,  no  reason  is  perceived  why  she  was  not  a 
"  shareholder,"  within  the  meaning  of  the  statute,  and  subject 
to  the  liabilities  imposed  upon  "  shareholders  "  by  section  5151  of 
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the  National  BankiDg  Act.  The  only  argument  made  against 
such  liability  is,  the  stock  formerly  owned  and  held  by  Isaac  0. 
Day  was  never  transferred  to  the  intestate  "  on  the  hooka  of  the 
association,"  as  provided  stock  may  be  transferred  in  section  5139 
of  the  same  title  and  chapter  of  the  Banking  Act,  cited  swpra, 
and  it  is  said  until  such  transfer  was  so  made  on  the  "  books  of 
the  association,"  the  intestate  did  not  "  succeed  to  all  the  rights 
and  liabilities  of  the  prior  holder  of  such  shares."  The  Banking 
Law  will  not  bear  this  construction.  It  may  be  the  association 
would  not  be  bound  to  admit  a  purchaser  of  shares  of  stock  "  to 
all  the  rights  and  liabilities  of  the  prior  holder  of  such  shares," 
unless  the  transfer  to  him  was  made  on  the  books  of  the  associa- 
tion in  such  manner  as  may  have  been  prescribed  in  the  by-laws 
or  articles  of  association.  But  however  that  may  be,  when  the 
association  does  issue  certificates  of  shares  of  stock  to  a  subse- 
quent purchaser,  in  lieu  of  the  certificate  of  the  prior  owner, 
without  observing  its  by-laws  in  regard  to  transferring  stock  on 
its  books,  certainly  so  far  as  creditors  of  the  association  are  con- 
cerned, a  party  holding  such  shares  of  stock  will  be  subject  to  the 
liabilities  imposed  by  section  5151  of  the  National  Banking  Law. 
It  will  be  noted  the  liability  is  imposed  upon  the  "  shareholder, " 
and  it  is  a  matter  of  no  consequence  such  shares  may  not  have 
been  transferred  to  such  shareholder  on  the  books  of  the  associa- 
tion in  exact  conformity  with  its  by-laws.  It  is  sufficient  if  the 
ownership  of  the  shares  is  in  fact  in  the  person  holding  the  cer- 
tificate, to  constitute  him  a  "  shareholder"  in  the  association,  and 
subject  him  to  the  liabilities  imposed  by  the  Banking  Law,  under 
which  such  association  may  have  been  organized.  A  case  in  this 
court  analogous  in  principle  with  the  one  at  bar  is  WJieelock  v. 
Kost,  77  111.  296. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


372  iLLi^NTOis 


Hoke  V.  People. 


Hoke  v.  People. 

(122  III.  511.) 

Jurisdiction  —  State  courts  in  forgery. 

Defendant,  a  book-keeper  in  a  National  bank,  without  authority  filled  a  draft 
signed  in  blank  by  the  assistant  cashier,  issued  it,  and  fraudulently  changed 
his  book  entries  to  cover  the  crime.  Held,  on  an  indictment  for  iQigeij, 
that  the  crime  was  within  the  jurisdiction  of  the  State  courts, 

"jT^REOR  to  Circuit  Court,  Peoria  county. 
Sweit,  Grosscup  &  Sweit,  for  plaintiff  in  error. 

Qeorge  Hunt,  Attorney-General,  J.  M.  Niehaus,  State's  Attor- 
ney, and  N.  E.  Worthington,  for  the  people. 

Sheldon,  C.  J.  The  plaintiff  in  error,  John  Finley  Hoke,  was 
convicted  of  the  crime  of  forging  a  draft  for  $1,000,  purporting 
to  be  drawn  by  the  Merchants'  National  Bank  of  Peoria,  upon  the 
Merchants'  Exchange  National  Bank  of  New  York,  of  the  dacte  of 
September  1, 1885,  and  was  sentenced  to  imprisonment  in  the  peni- 
tentiary for  the  term  of  five  years.  It  appears  from  the  evidence 
that  Hoke  was  a  book-keeper  in  the  Merchants'  National  Bank  of 
Peoria,  a  corporation  organized  under  the  National  Banking  Act, 
and  that  he,  without  authority,  filled  up  in  his  handwriting  the 
draft  in  question,  which  had  been  signed  in  blank  by  the  assistant 
cashier,  and  delivered  the  same  to  one  G.  J.  Brown,  in  payment 
of  margins  upon  certain  deals  of  Hoke  on  the  board  of  trade,  and 
that  no  money  was  paid  therefor  by  Brown  to  Hoke  or  the  bank. 
Hoke  at  the  time  made  false  and  untrue  entries  in  the  books  of 
the  bank  in  order  to  conceal  the  fact  of  the  unlawful  issuance  of 
the  draft.  The  draft  was  afterward  paid  by  the  Merchants'  Na- 
tional Bank  in  the  ordinary  course  of  business.  Plaintiff  in 
error's  counsel,  in  the  opening  of  their  written  argument,  say : 
"  We  desire  expressly  to  restrict  the  review  of  this  case  to  but  one 
question,  viz.:  Did  the  court  have  jurisdiction,  and  did  it  err  in 
refusing  appellant's  instructions  on  that  point  ?     We  contend  that 
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the  offense  charged  in  the  proof  against  appellant  was  cognizable 
in  the  Federal  courts,  and  was  therefore  excluded  from  the  juris- 
diction of  the  State  court." 

Section  5209  of  the  Revised  Statutes  of  the  United  States  is  as 
follows : 

"  Every  president,  director,  cashier,  teller,  clerk  or  agent  of  any  association 
(referring  to  National  banks),  who  embezzles,  abstracts  or  willfully  misap- 
plies any  of  the  moneys,  funds,  or  credits  of  the  association;  or  who  without 
authority  from  the  directors,  issues  or  puts  in  circulation  any  of  the  notes 
of  the  association;  or  who  without  such  authority  issues  or  puts  forth  any  cer- 
tificate of  deposit,  draws  any  order  or  bill  of  exchange,  makes  any  acceptance, 
assigns  any  note,  bond,  draft,  bill  of  exchange,  mortgage,  judgment  or  decree; 
or  who  makes  any  false  entry  in  any  book,  report  or  statement  of  the  association, 
with  intent,  in  either  case,  to  inj  ure  or  defraud  the  association  or  any  other 
company,  body  politic  or  corporate,  or  any  individual  person,  or  to  deceive  any 
officer  of  the  association,  or  any  agent  appointed  to  examine  the  affairs  of  any 
such  association;  and  every  person  who  with  like  intent  aids  or  abets  any  offi- 
cer, clerk  or  agent  in  any  violation  of  this  section  —  shall  be  deemed  guilty  of 
a  misdemeanor,  and  shall  be  imprisoned  not  less  than  five  years  nor  more  than 
"ten.'' 

It  is  urged  that  the  offense  established  by  the  proof  upon  the 
trial  of  this  case  is  an  offense  under  this  section  of  the  statutes  of 
the  United  States,  and  that  being  an  offense  thereunder,  it  is 
punishable  in  the  United  States  courts  alone.  The  act  of  Con- 
gress, March  3,  1875,  §  1  (Supp.  R.  S.),  provides: 

"  That  the  Circuit  Courts  of  the  United  States  shall  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  States,  of  all  suits  of  a  civil  nature, 
at  common  law  or  in  equity,  where  the  matter  in  dispute  exceeds,"  etc., 
"  *  *  *  arising  under  the  Constitution  or  laws  of  the  United  States,  or 
treaties  made,"  etc. ;  "  *  *  *  and  shall  have  exclusive  cognizance  of  all 
crimes  and  offenses  cognizable  under  the  authority  of  the  United  States,  except 
as  otherwise  provided  by  law." 

Chancellor  Kent,  in  respect  of  the  cohcurrent  power  of  the 
States  in  matters  of  judicial  cognizance,  observes:  "  In  the  Judi- 
cial Act  of  1789  the  exclusive  and  concurrent  jurisdiction  confer- 
red upon  the  courts  by  that  act  were  clearly  distinguished  and 
marked.  The  act  shows,  tliat  in  the  opinion  of  Congress,  a  grant 
of  jurisdiction  generally  was  not  of  itself  sufficient  to  vest  an  ex- 
clusive jurisdiction.  The  Judicial  Act  grants  exclusive  jurisdic- 
tion to  the  Circuit  Court  of  all  crimes  and  offenses  cognizable 
under  the  authority  of  the  United  States,  except  where  the  laws 
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of  the  United  States  should  otherwise  provide ; "  and  this  aecoimts 
for  the  proviso  in  the  act  of  24th  of  February,  1807,  chapter  20, 
and  in  the  act  of  10th  of  April,  1816,  chapter  4A,  concerning  the 
forgery  of  the  notes  of  the  Bank  of  the  United  States,  declaring 
that  nothing  in  that  act  contained  should  be  construed  to  deprive 
the  courts  of  the  individual  States  of  jurisdiction,  under  the  laws 
of  the  several  States,  over  offenses  made  punishable  by  that  act. 
There  is  a  similar  proviso  in  the  act  of  31st  of  April,  1806,  chapter 
49,  concerning  the  counterfeiters  of  the  cuiTent  coin  of  the  United 
States.  Without  the  provisos  the  State  courts  could  not  have  ex- 
ercised concurrent  jurisdiction  over  those  offenses  consistently 
with  the  Judicial  Act  of  1789.     1  Kent  Com.  (12th  ed.)  373. 

And  yet  in  Prigg  v.  Pennsylvania,  13  Pet.  627,  in  asserting 
the  exclusive  power  of  Congress  over  the  subject  of  fugitive 
slaves.  Justice  Stoet  observes :  "  To  guard  however  against  any 
possible  misconstruction  of  our  views,  it  is  proper  to  state  that  we 
are  by  no  means  to  be  understood  in  any  manner  whatsoever  to 
doubt  or  to  interfere  with  the  pohce  power  belonging  to  the  States 
in  virtue  of  their  general  sovereignty.  That  police  power  extends 
over  all  subjects  within  the  territorial  limits  of  the  States,  and 
has  never  been  conceded  to  the  United  States." 

And  in  City  of  New  York  v.  Miln,  11  Pet.  138,  it  was  said 
"  that  a  State  has  the  same  undeniable  and  unlimited  jurisdiction 
over  all  persons  and  things  within  its  territorial  limits  as  any 
foreign  nation,  where  that  jurisdiction  is  not  surrendered  or  re- 
strained by  the  Constitution  of  the  United  States  j  *  *  * 
that  all  those  powers  which  relate  to  merely  municipal  legislation, 
or  what  may  perhaps  more  properly  be  called  internal  police,  are 
not  thus  surrendered  or  restrained,  and  that  consequently  in  rela- 
tion to  these  the  authority  of  the  State  is  complete,  unqualified 
and  exclusive." 

In  Eells  V.  People,  4  Seam.  498,  Eells  had  been  indicted  under 
a  statute  of  this  State  making  it  an  offense  to  harbor  and  secrete 
any  negro  slave,  or  to  hinder  or  prevent  the  lawful  owner  of  such 
slave  from  retaking  him,  and  the  point  was  made  in  the  defense, 
but  not  sustained,  that  the  offense  described  in  the  indictment  was 
precisely  such  an  offense  as  was  indictable  under  the  Fugitive  Slave 
Law  of  Congress  of  1793.     The  court,  by  Shields,  J.,  there  said: 
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"  This  (the  State)  law  prescribes  a  rule  of  conduct  for  our  own 
citizens.  If  the  State  can  do  this,  and  I  hardly  think  the  power 
questionable,  it  can  punish  those  who  violate  the  rule.  If  a  State 
has  power  to  regulate  its  own  affairs,  it  has  the  power  to  define 
offenses  and  punish  offenders."  And  again :  "  It  is  also  said  that 
this  law  may  punish  a  man  twice  for  the  same  offense.  There  is 
no  force  whatever  in  this  objection.  The  offenses  are  separate 
and  distinct ;  violations  of  distinct  and  different  laws  and  the  pun- 
ishments inflicted  by  different  sovereignties." 

The  conviction  in  the  case  was  affirmed  by  the  Supreme  Court 
of  the  United  States  in  Moore  v.  People,  14  How.  13,  Moore 
being  the  executor  of  Eells.  It  was  there  said  by  the  court : 
"  But  admitting  that  the  plaintiff  in  error  may  be  liable  to  an  ac- 
tion under  the  act  of  Congress  for  the  same  acts  of  harboring  and 
preventing  the  owner  from  retaking  his  slave,  it  does  not  follow 
that  he  would  be  twice  punished  for  the  same  offense.  *  *  * 
The  same  act  may  be  an  offense  or  transgression  of  the  laws  of 
both  (State  and  United  States),"  for  which,  as  afterward  said,  the 
offender  is  justly  punishable.  And  it  was  there  further  said : 
"  The  power  to  make  municipal  regulations  for  the  restraint  and 
punishment  of  crime,  for  the  preservation  of  the  health  and 
morals  of  her  citizens,  and  of  the  public  peace,  has  never  been 
surrendered  by  the  States  or  restrained  by  the  Constitution  of  the 
United  States." 

The  indictment  in  this  case  is  for  the  crime  of  forgery.  In  the 
offense  described  in  section  5209  above  of  the  United  States  law, 
which  is  claimed  as  being  the  same  as  that  shown  by  the  proof  here, 
the  offender  is  an  officer  or  clerk  of  a  National  bank,  who  without 
authority  from  the  directors  draws  an  order  or  bill  of  exchange  with 
intent  to  injure  or  defraud,  etc.  The  offenses  do  not  appear  to 
be  the  same.  Under  this  indictment  for  forgery  there  could  not, 
we  apprehend,  be  a  conviction  for  the  offense  described  in  section 
6209.  Nor  would  an  indictment  charging  merely  the  offense  de- 
scribed in  that  section  sustain  a  conviction  for  forgery.  The  ob- 
jects of  the  United  States  law  and  the  State  law  appear  to  be 
different.  The  purpose  of  the  former  seems  to  be  for  the  protec- 
tion of  National  banks ;  to  punish  breaches  of  trust  on  the  part  of 
those  holding  fiduciary  relations  toward  such  banks ;  to  punish 
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what  is  of  the  nature  of  a  private  crime.  The  State  law  is  for 
the  prbtection  of  the  public  against  the  public  mischief  to  the 
people  of  the  State  from  the  perpetration  of  forgeries.  The 
United  States  statiites  is  not  leveled  against  the  crime  of  forgery, 
but  against  a  breach  of  trust.  The  offense  is  called  but  a  misde- 
meanor. There  is  no  apt  language  in  section  5209  to  describe 
forgery.  Whenever  Congress  haS  legislated  with  respect  to  that 
offense  it  has  used  the  language  which  is  appropriate  for  its  de- 
scription.    Thus  under  title  70,  U.  S.  K.  S.,  §  5414,  provides :  ' 

"Every  person  who  with  intent"  to  defraud,  falsely  makes,  forges,  counter- 
feits or  alters  any  obligation,  etc.,  of  the  United  States  shall  be  punished  by  a 
fine  of  not  more  than  $5,000,  and  by  imprisonment  at  hard  labor  not  more  than 
fifteen  years." 

§  5415.  "  Every  person  who  falsely  makes,  forges  or  counterfeits,  etc., 
any  of  the  circulating  notes  of  any  banking  association  now  or  hereafter 
authorized  and  acting  under  the  laws  of  the  United  States,  shall  be  imprisoned 
at  hard  labor  not  less  than  five  nor  more  than  fifteen  years,  and  fined  not  more 
than  $1,000." 

And  so  of  other  sections  providing  for  the  punishment  of  for- 
gery, where  the  United  States  may  be  injured,  the  description  of 
the  offense  is  in  the  like  apt  language.  The  punishment  there 
denounced  against  the  crime  of  forgery  is  greater  than  that  pre- 
scribed in  section  5209  for  the  breach  of  trust  there  made  punish- 
able, exceeding  it  by  five  years  in  extent  of  imprisonment.  And 
section  5328,  under  this  same  title  (70),  declares : 

"  Nothing  in  this  title  shall  be  held  to  take  away  or  impair  the  jurisdiction 
of  the  courts  of  the  several  States  under  the  laws  thereof." 

There  is  thus  manifestation  in  the  legislation  of  Congress  that 
section  5209  is  not  directed  against  the  crime  of  forgery;  that  the 
offense  provided  against  in  that  section  is  of  less  degree  than  that 
of  forgery ;  and  that  it  was  not  the  intent  to  suspend  in  any  respect 
the  jurisdiction  of  the  State  courts  over  the  crime  of  forgery  imder 
State  laws,  inasmuch  as  the  United  States  law  providing  for  the 
punishment  of  forgery  declares  that  nothing  therein  shall  be  held 
to  take  away  or  impair  the  jurisdiction  of  the  State  courts  under 
State  laws.  The  State  law  is  in  no  way  repugnant  to  section 
5209,  and  is  not  at  all  in  the  way  of  supplement  to  the  legislation 
therein.  It  is  but  a  statute  for  the  punishment  of  the  common- 
law  crime  of  forgery.     Because  it  happens  to  appear  in  the  proof 
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in  this  ease  that  the  wrong-doer  was  the  clerk  of  a  National  bank, 
and  that  the  draft  was  drawn  without  authority  from  the  direct- 
ors of  the  bank,  thus  presenting  the  peculiar  elements  which  con- 
stitute the  offense  in  said  section  5209,  and  because,  may  be,  the 
proof  shows  nothing  more  than  what  amounts  to  the  offense  de- 
scribed in  that  section,  we  do  not  think  that  thereby  the  jurisdic- 
tion of  the  State  court  over  the  crime  of  forgery  should  be  taken 
to  be  suspended.  The  cases  cited  in  behalf  of  the  plaintiff  in 
error  are  mostly  cases  relating  particularly  to  the  execution  of 
some  Federal  statute,  or  to  some  act  done  within  some  Federal 
tribunal.  The  distinction  is  taken  in  State  v.  Pike^  15  N.  H.  83, 
between  cases  where  the  alleged  criminal  act  is  done  in  the  course 
of  the  execution  of  the  laws  of  the  United  States,  and  where  not 
so  done,  and  favoring  the  idea  that  the  exclusive  jurisdiction  of 
the  Federal  courts  may  exist  in  the  former  class  of  cases,  and  not 
in  the  latter.  The  same  distinction  was  recognized  in  People  v. 
Kelly,  38  Gal.  145  ;  99  Am.  Dec.  360,  as  one  properly  taken.  The 
offense  here  charged  was  not  committed  in  the  course  of  the  ad- 
ministration of  any  law  of  the  United  States. 

In  Com.  V.  L^iherg,  94  Penn.  St.  85 ;  2  E"at.  Bank  Gas.  408,  a 
conviction  in  the  State  court  of  the  offense  of  making  false  entries 
in  the  books  of  a  National  bank  by  the  receiving  teller  of  the 
bank  was  sustained. 

But  in  Com.  v.  Felton,  101  Mass.  204;  1  Nat.  Bank  Gas.  573, 
it  was  held  that  the  offense  of  the  embezzlement  of  the  funds  of 
a  National  bank  by  its  cashier  was  exclusively  cognizable  by  the 
courts  of  the  United  States,  and  that  it  was  taken  out  of  the  juris- 
diction of  the  State  court  by  the  acts  of  Congress. 

While  the  case  does  not  seem  to  be  entirely  clear  upon  the  au- 
thorities, we  are  disposed  to  hold  that  the  crime  charged  in  the 
indictment,  or  that  established  by  the  proof,  is  not  excluded  from 
the  jurisdiction  of  the  State  court. 

The  judgment  will  be  affirmed. 
Vol.  Ill— 48. 
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Ellis  v.  First  National  Bank  of  Olnet. 

(11  Bradw.   275.) 

Usury  — penalty  —  set-off —  limitation. 

"Where  a  National  bank  has  actually  taken'iisurious  interest,  the  party  paying^ 
it  may  recover  double  the  amount  in  an  action  therefor,  but  cannot  set  off 
or  counter-claim  it  in  an  action  to  recover  the  principal;  and  the  action  for 
such  penalty  must  be  brought  within  two  years. 

A  PPEAL  from  Circuit  Court  of  White  county. 

P.  A.  Pearce  c&  A.  Bleakley,  for  appellants. 

John  M.  Grebs,  for  appellee. 

Bakee,  p.  J.  This  was  assumpsit  by  the  First  National  Bank 
of  Olney,  defendant  in  error,  against  plaintiffs  in  error,  on  three 
promissory  notes  for  $400  each,  dated  respectively  November  19, 
December  2  and  December  7,  1881,  and  each  due  ninety  days 
after  its  date.  Plaintiffs  in  error  filed  three  pleas,  the  first  of 
which  was  the  general  issue.  The  second  plea  was  a  plea  of 
usury,  and  purported  to  answer  as  to  $1,200  of  the  damages 
claimed.  The  plea  alleged  the  borrowing  of  $600,  on  the  21st 
of  January,  1873,  and  the  execution  of  a  note  for  that  sum  due 
in  ninety  days,  and  that  out  of  said  sum  of  $600,  defendant  in 
error  usuriously  and  unlawfully  retained  twelve  per  cent  as  ad- 
vanced interest  on  said  note,  and  that  said  note  was  renewed  at 
the  end  of  every  ninety  days  from  that  date  until  October  27, 
1877,  and  that  upon  each  of  such  renewals,  defendant  in  error  ex- 
acted and  received  twelve  per  centum  on  said  $600,  and  that  the 
same  was  paid,  etc.  The  plea  further  averred  the  borrowing,  on 
the  19th  of  January,  1874,  of  an  additional  sum  of  $500,  for 
fWhich  a  ninety-day  note  was  given,  twelve  per  cent  interest  in 
advance  exacted,  and  that  said  $500  note  was  renewed  at  the  end 
of  each  ninety  days  until  October  27,  1877,  and  that  upon  each 
renewal  defendant  in  error  exacted  and  was  paid  twelve  per  cent 
interest  on  said  sum  of  $500.     That  in  October,  1877,  plaintiffs 
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in  error,  in  consideration  of  the  $600  note  and  the  note  for  $500, 
and  an  additional  indebtedness  of  $100,  executed  to  defendant  in 
error  their  three  several  notes  for  $400  each,  payable  in  ninety- 
days,  upon  each  of  which  notes  ten  per  cent  of  said  amounts  was 
exacted  and  received  as  advanced  interest ;  and  that  each  of  said 
notes  was  renewed  at  the  end  of  each  ninety  days  thereafter,  and 
that  upon  each  renewal,  interest  at  the  rate  of  ten  per  cent  per 
annum  was  exacted  and  received. 

To  this  second  plea  three  replications  were  filed,  upon  the  first 
of  which  issue  was  joined,  and  a  demurrer  was  interposed  to  the 
second  and  third  replications.  These  two  latter  replications  were 
as  follows  :  "  And  for  a  further  replication  in  this  behalf  plaintiff 
sa,jB predudi  non,  because  it  says  that  the  plaintiff  did  not  within 
two  years  next  before  the  commencement  of  this  suit  retain  or  re- 
ceive any  usurious  interest,  as  alleged  by  the  defendants,  and  this 
it  is  ready  to  verify."  "  And  for  a  further  replication,  plaintiff 
S2iys  preclvdi  non,  because  it  says  that  it  is  a  corporation  organ- 
ized and  doing  business  under  the  laws  of  the  United  States  au- 
thorizing and  regulating  "National  banks,  and  that  its  rights  and 
liabilities  are  regulated  by  said  act,  and  that  it  has  not  charged, 
retained  or  received  any  usury  of  defendants  within  two  years 
next  prior  to  the  commencement  of  this  suit.  And  this  tbe  plain- 
tiff is  ready  to  verify,  wherefore  it  prays  judgment,"  etc.  The 
demurrer  to  these  two  replications  was  overruled  by  the  court. 
The  National  Bank  Act  of  186i  regulates  the  rate  of  interest 
that  may  be  taken,  received,  reserved  or  charged  by  such  banks. 
Section  30  of  said  act  has  since,  in  the  Eevised  Statutes  of  the 
United  States,  been  divided  into  two  sections,  and  the  latter  of 
said  sections  (U.  S.  E.  S.,  18Y8,  §  5198)  reads  as  follows: 

"The  taking,  receiving,  reserving  or  charging  a,  rate  of  interest  greater 
than  is  allowed  by  the  preceding  section,  when  knowin  gly  done,  shall  be 
deemed  a  forfeiture  of  the  entire  interest  which  the  note,  bill  or  other  evi- 
dence of  debt  carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon. 
In  case  the  greater  rate  of  interest  has  been  paid,  the  person  by  whom  it  has 
been  paid,  or  his  legal  representatives,  may  recover  back,  in  an  action  in  the 
nature  of  an  action  of  debt,  twice  the  amount  of  the  interest  thus  paid,  from 
the  association  taking  or  receiving  the  same;  provided,  such  action  is  com- 
menced within  two  years  from  the  time  the  usurious  transaction  occurred." 

The  construction  to  be  given  to  this  section  of  the  act  of  Con- 
gress is  not  an  open  question.     Its  scope  and  purport  have  been 
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authoritatively  announced  by  "the  Supreme  Court  of  the  United 
States.  In  National  Bank  v.  Bearing,  91  U.  S.  29;  1  Nat. 
Bank  Cas.  IIY,  it  was  held  this  section  provided  for  the  forfeit- 
ure of  the  interest  stipulated  for,  if  it  had  only  been  reserved, 
and  the  recovery  of  tvrice  the  amount  where  the  interest  had 
been  actually  paid.  In  the  subsequent  case  of  Burnet  v.  Na- 
tional Bank,  98  U.  S.  555,  the  court  gives  the  analysis  of 
the  statute:  "Two  categories  are  thus  defined,  and  the  con- 
sequences denounced.  1.  Where  illegal  interest  has  been  know- 
ingly stipulated  for,  but  not  paid,  then  only  the  sum  lent,  with- 
out interest,  can  be  recovered.  2.  Where  such  illegal  interest 
has  been  paid,  then  twice  the  amount  so  paid  can  be  recovered 
in  a  penal  action  of  debt,  or  suit  in  the  nature  of  such  action 
against  the  offending  banks,  brought  by  the  persons  paying  the 
same,  or  their  legal  representatives."  The  court  referring  to 
the  case  before  them,  further  says :  "  In  the  first  defense  the 
payment  of  the  usurious  interest  is  distinctly  averred,  and  it 
is  sought  to  apply  it,  by  way  of  offset  or  payment,  to  the  bill 
of  exchange  in  suit.  In  our  analysis  of  the  statute  we  have  seen 
that  this  could  not  be  done.  !N.f)thing  more  need  be  said  upon 
the  subject.  In  the  third  defense,  as  set  forth,  the  like  payment 
is  alleged,  and  there  is  a  claim  to  recover  double  the  amount  paid 
by  way  of  counter-claim  in  the  pending  suit  on  the  bill.  This 
pleading  is  also  fatally  defective  for  the  same  reason  as  the  first 
one.  The  remedy  given  by  the  statute  for  the  wrong  is  a  penal 
suit.  To  that  the  party  aggrieved  or  his  legal  representative  must 
resort.  He  can  have  redress  in  no  other  mode  or  form  of  pro- 
cedure. The  statute  which  gives  the  right  prescribes  the  redress, 
and  both  provisions  are  alike  obhgatory  upon  the  parties."  In 
the  case  before  us,  the  two  replications  were  clearly  bad.  They 
each  assumed  to  answer  the  whole  of  the  second  plea,  and  each 
averred  there  was  no  usurious  interest  retained  or  received  within 
two  years  next  before  suit  brought.  It  is  very  evident  the  two 
years'  limitation  has  no  application  where  the  illegal  interest  has 
simply  been  retained  or  reserved.  In  such  case  the  interest  stipu- 
lated for  would  be  forfeited,  and  the  plaintiff  could  only  recover 
the  principal  of  the  notes  sued  on,  less  the  amount  of  the  interest 
unlawfully  reserved.     The  second  plea,  to  which  these  replications 
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were  filed,  so  far  as  it  -assumed  to  set  up  the  taking  and  receiving 
of  usurious  and  unlawful  interest  as  payment  pro  tanto  of  the 
promissory  notes  in  suit,  was  also  bad,  and  presented  an  imma- 
terial issue.     The  first  replication  upon  which  issue  was  joined, 
traversed  the  .receiving  of  usurious  interest ;  and  trial  was  had  and 
judgment  rendered  upon  this  immaterial  issue,  which  did  not  de- 
termine the  substantial  rights  of  the  parties  litigant  under  the 
statute  of  the  United  States ;  and  that  by  statute  these  contracts 
are  governed.     It  follows  from  what  we  have  already  said,  there 
was  no  error  in  sustaining  a  demurrer  to  the  third  plea  filed  by 
the  plaintiffs  in  error;  that  plea  sought  to  set  off  against  the 
causes  of  action    disclosed   by  the   declaration,   illegal   interest 
"knowingly  collected  of  and  from"  plaintiffs  in  error  by  defend- 
ant in  error.     It  may  be  well  to  state  by  way  of  explanation,  that 
much  is  said  in  this  opinion  which  would  not  be  properly  said,  if 
the  rights  of  the  parties  in  this  controversy  were  controlled  by 
the  State  statute  instead  of  the  Federal  statute.     See  National 
Bank  v.  Dearing,  supra.     There  is  in  the  record  before  us,  that 
which  purports  to  be  a  certificate  of  the  evidence  heard  on  the 
trial  of  the  case  in  the  court  below ;  but  as  it  is  neither  signed  nor 
sealed  by  the  judge  who  presided  at  the  trial,  it  cannot  properly 
be  regarded  as  a  part  of  the  record  in  the  case.     The  judgment 
of  the  Circuit  Court,  which  was  in  favor  of  defendant  in  error  for 
$1,133.17  and  costs,  is  reversed  and  the  cause  remanded.     Under 
the  pleadings  in  the  case,  as  they  stand,  justice  cannot  be  enforced, 
and  the  real  and  substantial  rights  of  the  parties  determined.     A 
repleader  will  be  awarded,  and  leave  given  plaintiffs  in  error  to 
withdraw  their  second  plea  and  file  such  additional  plea  or  pleas 
as  they  may  deem  necessary. 
Keversed  and  remanded. 
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First  I^ational  Bank  of  Geeenvillk  v,  Shekbuene. 

a4  Bradw.  566.) 

Notes  — purchase —  discount  —  notice  to  hank  —  knowledge  of  president. 

* 
A  National  bank  may  purchase  negotiable  paper. 

The  private  knowledge  of  the  president  of  a  bank  of  the  failure  of  the  con- 
sideration of  a  note  purchased  by  it  is  not  attributable  to  the  bank, 

I  PPEAL  from  Circuit  Court  of  Bond  county. 
Van  Hoorebeke  <&  Ford  and  W.  A.  Northcott,  for  appellant. 
TF.  H.  Dawdy  and  S.  A.  Phelps,  for  appellee. 

Bakee,  J.  The  power  given  to  National  banks  as  respects  the 
matters  here  in  issue  is,  "  to  carry  on  the  business  of  banking  by 
discounting  and  negotiating  promissory  notes,  drafts,  bills  of  ex- 
change and  other  evidences  of  debt."  U.  S.  E.  S.,  §  5136.  It 
is  urged  the  transaction  involved  iu  this  case  was  a  purchase  by 
appellant  of  the  note,  that  a  ISTational  bank  has  no  power  to  make 
such  purchase,  and  that  the  bank  took  no  title  thereto  and  cannot 
recover  thereon.  The  cases  of  Lazear  v.  Nat.  Union  Bank  of 
Maryland,  52  Md.  78  ;  36  Am.  Kep.  355  ;  2  ISTat.  Bank  Cas.  261 
F.  (&  M.  Bank  v.  Baldwin,  23  Minn.  198  ;  23  Am.  Kep.  683, 
and  First  Nat.  Bank  v.  Pierson,  24  Minn.  140 ;  31  Am.  Kep, 
342 ;  post  ,  are  cited  as  authorities  in  that  behalf.  As  we  un- 
derstand the  facts  of  the  case  bearing  upon  the  question  under  con 
sideration,  the  n,ote  was  executed  by  appellee,  and  payable  on  the 
1st  of  September,  1882,  to  the  order  of  one  E.  B.  Wise,  and  was 
by  said  Wise  on  the  29th  of  June,  1882,  and  before  maturity,  in- 
dorsed in  blank  and  delivered  for  value  through  its  cashier  to  the 
appellant  bank.  No  point  was  made  in  the  court  below  as  to  the 
title  of  appellant,  and  the  evidence  does  not  disclose  what  dis- 
count was  made  upon  the  note. 

The  argument  made  here  is  based  upon  the  statement  of  the 
cashier  that  he  purchased  the  note  from  Wise,  and  that  it  was 
bought  in  the  usual  course  of  business,  as  he  bought  other  notes. 
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It  may  be  questionable  whether  the  words  used  in  the  statute  "  by 
negotiating"  are  broad  enough  to  include  that  which  was  here 
done  by  tlie  bank ;  and  yet  according  to  the  lexicographers,  the 
word  "negotiate"  means  not  only  "  to  "transfer,"  "  to  sell,"  "to 
pass,"  but  "  to  procure  by  mutual  intercourse  and  agreement  with 
another."  It  appears  that  the  note  was  taken  by  a  National  bank 
and  "  in  the  usual  course  of  business."  Admitting  the  bank  had 
no  power  to  become  vested  with  the  legal  title  to  the  note  other- 
wise than  by  "  discounting  "  it,  the  fair  and  reasonable  presump- 
tion, from  the  fact  it  was  taken  in  the  usual  course  of  business  of 
a  National  bank,  would  be  that  it  was  discounted.  The  fact  the 
cashier  in  stating  the  transaction  uses  the  words  "  purchased  "  and 
"bought,"  we  do  not  deem  of  much  importauce.  In  Atlantio 
State  Bank  v.  Savery,  82  N.  Y.  291,  a  similar  statute  was  under 
consideration,  and  the  word  "  bought "  was  used  by  the  witness  and 
a  written  memorandum  of  the  transfer  was  made  and  delivered  at 
the  time,  in  which  the  word  "  sold  "  was  used,  and  yet  it  was  held 
it  was  a  discount  and  the  title  to  the  note  was  valid.  In  the 
present  case  the  paper  was  procured  from  Wise,  who  was  both 
payee  and  indorser,  and  was  transferred  by  an  indorsement  im- 
posing the  ordinary  liability  upon  the  indorser. 

Although  in  form  and  in  common  parlance  it  was  a  purchase 
of  the  note,  yet,  in  substance,  it  was  a  loan  by  way  of  discount 
made  by  the  bank  to  Wise ;  and  the  relation  of  debtor  and  cred- 
itor as  between  them  was  created. 

Discount  is  the  difference  between  the  price  and  amount  of 
the  debt,  the  evidence  of  which  is  transferred  ;  and  the  character 
of  the  paper  with  reference  to  its  being  business  or  accommodation 
paper  is  immaterial  as  respects  the  transaction  being  properly  de- 
nominated a  loan.  National  BanTe,  v,  Johnson,  104  U.  S.  271; 
omte  25.  Had  the  transfer  been  by  delivery  only,  or  by  an  indorse- 
ment without  recourse,  then,  probably,  it  might  be  regarded  as 
an  absolute  purchase  of  the  note. 

This  is  sufficient  upon  this  point  for  the  purposes  of  the  present 
controversy.  We  are  inclined  however,  in  the  absence  of  Federal 
or  binding  authority,  as  to  the  construction  to  be  given  this  sec- 
tion 5136,  Eevised  Statutes  of  the  United  States,  to  place  our  de- 
cision upon  higher  ground.     A  purchase  may  be  made  by  way  of 
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discounts  equally  as  well  as  a  loan  may  be  made  by  way  of  dis- 
count. Discount  means  ex  vi  termini,  a  deduction  or  drawback 
made  upon  advances  of  money  upon  negotiable  paper  or  other 
evidences  of  debt,  payable  at  a  future  day,  wbich  are  transferred 
to.  the  bank.  Flecknet  v.  Bank  of  U.  S.,  8  Wheat.  338,  350;  and 
in  the  same  case  Mr.  Justice  Stoet  speaks  of  "a purchase  by  way 
of  discount."  If  the  party  dealing  with  the  bank  assumes  a  re- 
sponsibility, it  is  a  loan;  if  he  does  not,  it  is  an  advance  made  by 
him  in  consideration  of  the  transfer  without  recourse  or  by  deliv- 
ery. If  a  greater  rate  of  discount  is  taken  or  reserved  than  the 
Bank  Act  allows,  then  the  bank  is  liable  to  the  penalties  imposed 
by  the  act,  but  the  title  of  the  bank  to  the  paper  is  not  affected. 
The  decision  of  the  New  York  Court  of  Appeals  in /Sawer^'s  Case, 
82  N.  T.  291,  is  much  in  point.  See,  also,  the  able  discussion  of 
the  subject  in  the  dissenting  opinion  in  Lazear's  Case,  .52  Md. 
126 ;  2  Nat.  Bank  Cas.  261.  We  think  the  logic  of  the  opinion 
of  the  Supreme  Court  of  the  United  States  in  National  Bank  v. 
Johnson,  104  U.  S.  271 ;  ante  25,  leads  to  the  same  conclusion. 

The  defense  relied  on  at  the  trial  was  that  of  a  failure  of  the 
consideration  of  the  note.  Of  course,  as  the  assignment  was  be- 
fore maturity,  such  defense  cannot  be  successfully  interposed  if 
the  appellant  bank  took  the  note  in  good  faith  and  without  no- 
tice. It  appears  from  the  evidence  the  note  was  taken  by  the 
cashier  of  the  bank  ia  the  usual  course  of  business,  and  that  he 
had  no  notice  or  knowledge  of  the  contract  of  warranty  in  regard 
to  the  machine  sold  or  of  any  failure  of  the  consideration  of  the 
note.  There  was  a  like  lack  of  notice  or  knowledge  on  the  part 
of  all  the  directors  and  officers  of  the  bank,  except  McNeill.  Mc- 
Neill was  president  of  the  bank  at  the  time  the  note  was  exe- 
cuted and  until  January,  1882,  and  was  vice-president  from  the 
latter  date  until  after  the  supposed  failure  of  the  machine  to  do 
good  work,  in  the  harvest  of  1882,  and  after  the  assignment  of 
the  note.  He,  as  a  mutual  friend  of  the  payee.  Wise,  and  the 
appellant,  wrote  both  the  note  and  the  contract  of  warranty;  and 
he  also  knew  as  such  friend,  prior  to  the  transfer  of  the  note,  that 
appellee  claimed  the  machine  had  failed  to  work  as  warranted, 
and  had  demanded  a  return  of  the  note.  It  also  appears  that 
McNeill  never  informed  any  of  the  directors  and  officers  of  the 
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bank  of  the  contract  between  Wise  and  appellee,  or  of  the  enp- 
posed  failure  of  consideration ;  that  the  cashier  and  book-keeper 
did  the  general  business  of  the  bank  and  purchased  the  notes, 
and  that  the  only  part  McNeill  ever  took  in  the  purchase  of 
notes  was  that  if  he  was  present,  the  cashier  might  sometimes  ask 
him  about  notes  he  was  buying,  and  that  he  did  not  know  the 
bank  had  taken  the  note  in  question  until  two  or  three  months 
after  it  had  been  assigned. 

The  general  management  of  the  business  of  a  National  bank 
is  confided  to  a  board  of  directors  and  this  board  appoints  the 
president,  vice-president,  cashier  and  other  officers.  The  Na- 
tional Bank  Act  nowhere  defines  the  duties  of  these  several  offi- 
cers, but  authorises  the  board  to  do  so;  and  in  this  case  the  board 
does  not  appear  to  have  exercised  that  authority.  The  president 
and  vice-president,  then,  of  appellant  must  be  regarded  as  having 
only  such  powers  and  duties  as  are  necessarily  incident  to  their 
respective  offices. 

The  president  of  a  bank  has  very  little  inherent  power;  it  is 
his  duty  to  preside  at  the  meetings  of  the  board  of  directors  and 
he  has  charge  of  the  litigation  of  the  bank;  and  other  than  these 
he  has  no  power  inherently  over  and  beyond  another  director. 
Hodges  Exr.  v.  Nat.  Bank,  22  Gratt.  51.  We  are  not  advised 
the  vice-president  of  a  bank  has  inherently  any  other  than  con- 
tingent duties  to  perform,  unless  it  be  he  is  also  a  member  of  the 
board  of  directors.  As  matter  of  fact,  these  officers  may  fre- 
quently transact  important  business  for  the  bank.  Sometimes  it 
is  done  by  express  authority  from  the  directors,  and  sometimes,  if 
done  with  the  knowledge  and  approbation  or  the  tacit  sanction  of 
the  board,  it  may  be  regarded  as  legalized  by  the  principles  of 
ratification  or  usage.  Morse  Banks,  128.  The  powers  and  du- 
ties of  a  cashier  are  much  more  numerous.  In  all  transactions 
in  which  the  bank  may  lawfully  engage,  the  cashier  is  its  manag- 
ing agent.  While  he  is  the  business  officer  of  the  bank,  it  is  in 
the  sense  of  one  who  transacts  the  business,  and  not  of  one  who 
regulates  and  controls  it.     Morse  Banks,  137. 

Without  discussing  the  relative  powers  and  duties  of  a 
board  of  directors  and  a  cashier,  it  may  perhaps  be  safely  assumed 
Vol.  Ill— 49. 
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that  if  the  notice  in  this  case  had  been  to  either  one  or  the  other, 
it  would  have  been  notice  to  the  bank. 

Parsons  states  the  rule  of  law  to  be  that  a  notice  to  a  corpora- 
tion binds  it  only  when  made  to  an  ofBcer  whose  situation  and 
relation  to  the  corporation  imply  that  he  has  authority  to  act  for 
the  corporation  in  the  particular  matter  in  regard  to  which  the 
notice  is  given.  1  Pars.  Cont.  77.  In  Story  Agency,  §  liO, 
and  following  sections,  the  subject  nnder  examination  is  quite 
fully  discussed,  and  in  section  140b,  it  is  said :  "  If  we  examine 
the  subject  upon  general  principles,  and  with  reference  to  prac- 
tical convenience  in  the  administration  of  banks,  it  might  seem 
that  to  bind  the  banks,  the  notice  ought  to  be  given  to  the  proper 
agents  of  the  bank  legally  intrusted  with  the  particular  business 
to  which  the  notice  relates.  If  the  business  be  legally  confided  to 
the  cashier,  notice  to  him  ought  to  bind  the  bank.  If  it  is  to  be 
done  by  a  board  of  directors,  as,  for  example,  in  the  discounting 
of  notes,  they  ought  to  have  official  notice  of  any  illegality  or  in- 
formality affecting  the  notes,  and  notice  to  one  director  only,  un- 
known  to  others  of  the  board,  ought  not  to  bind  the  bank." 

In  AngeU  and  Ames  Corporations  the  same  subject  is  dis- 
cussed in  sections  306,  307  and  308.  It  is  there  said,  among  other 
things,  that  notice  to  either  of  the  directors  while  engaged  ia  the 
business  of  the  bank  is  notice  to  the  bank  ;  but  that  where  a  di- 
rector is  not  engaged  in  the  business  of  the  bank,  notice  to  him 
will  not  be  deemed  notice  to  the  bank.  And  it  is  also  stated 
notice  to  the  director  of  a  bank  will  not  be  deemed  notice  to  the 
bank  unless  the  director  be  constituted  an  orgaa  of  communica- 
tion between  the  bank  and  those  who  deal  with  it;  and  that  a 
private  communication  of  a  fact  to  a  director,  or  his  knowledge  of 
it  from  rumor,  is  clearly  no  notice  to  the  board  unless  he  com- 
municates the  fact  to  the  board. 

The  rule  is  stated  in  Morse  Banks,  109,  to  be  that  if  the 
director  acquired  the  knowledge  in  his  official  capacity,  or  in  the 
course  of,  or  in  relation  to  .any  special  matter  or  function  of  which 
he  had  charge  as  an  agent  of  the  bank,  then  he  knows  it  as  a  di- 
rector, and  the  law  holds  that  the  bank  also  knows  it ;  but  that  if 
he  acquired  it  solely  as  any  other  private  individual  might  have 
acquired  it,  and  not  officially,  or  in  connection  with  his  discharge 
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of  the  functions  of  his  office,  oi*  if  it  did  not  relate  to  any  matter 
in  which  he  owed  a  peculiar  duty  to  the  bank,  he  does  not  know 
it  as  a  director,  and  the  bank  does  not  know  it  by  implication  from 
his  knowledge,  unless,  as  a  matter  of  fact,  he  communicated  it  to 
his  co-directors  or  such  of  them  as  are  present  at  the  meeting. 

Tested  by  the  rules  of  the  law  as  stated  above,  it  would  seem 
the  knowledge  of  McNeill  was  not  notice  to  the  bank,  and  that 
the  plea  of  a  failure  of  consideration  is  no  defense  under  the  cir- 
cumstances of  this  case.  The  rulings  of  the  court  upon  the  in- 
structions were  in  conflict  with  the  views  herein  expressed,  and 
were  erroneous. 

The  judgment  is  reversed  and  the  cause  remanded. 

Keversed  and  remanded. 


First  National  Bank  of  Monmouth  v.  Beooks. 

(22  ni.  App.238.) 

Oertifieate  of  deposit  —  ultra  vires  —  embezzlement. 

A  National  Bank  by  its  cashier  issued  its  certificate  of  deposit  for  money  to 
be  paid  on  a  note  of  the  depositor  or  lent  for  his  use.  Seld,  that  the  bank 
was  liable  thereon  althoush  the  cashier  embezzled  much  more  of  the  bank's 
funds. 


I 


N  error  to  the  Circuit  Court  of  Warren  county. 


(rrier  (&  Dry  den  and  Kirkpatrick  &  Alexander  .^  for  plaintiff 
in  error. 

Stewa/rt  da  Stewart,  for  detendant  in  error. 

Lacy,  J.  This  was  an  action  in  assumpsit,  by  defendant  in 
«rror  against  plaintiff  in  error,  based  on  the  following  certificate 
of  deposit,  viz.:  "  Deposited  with  First  National  Bank,  by  Wil- 
liam H.  Brooks." 
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"  Monmouth,  III.,  June  2, 1883. 
"  Dolls.        Cents. 

"Currency •. $800. 

"  To  be  indorsed  oa  his  note  held  by  John  Brown,  or  loaned  for  his  use  in 
case  Brown  won't  receive  said  money. 

"  B.  T.  O.  Hubbard,  Ge." 

The  character  used  "was  always  for  that  of  cashier.  The  "  Ce." 
is  an  abbreviation  of  the  word  "  cashier,"  as  Hubbard  swears.  De- 
fendant in  error  passed  the  money  over  the  counter  of  the  bank 
to  the  cashier  while  it  was  in  good  credit  and  transacting  its  ordi- 
nary business.  The  money  was  never  paid  to  Brown  or  loaned  or 
repaid  to  Brooks.  It  was  put  in  the  general  funds  of  the  bank, 
not  in  the  private  box  of  Hubbard.  It  was  not  put  on  the  books 
of  the  bank,  but  an  account  of  it  was  kept  by  the  cashier  by  what 
is  called  a  "  deduct  tags,"  which  were  kept  for  the  accommoda- 
tion of  the  public,  was  paid,  it  was  erased  from  the  tag,  and  when 
partly  paid,  credits-  were  made  on  the  tag.  At  night  it  was  the 
habit  of  the  cashier  to  figure  the  amount  of  items  on  the  tags  and 
deduct  it  from  the  cash,  and  then  the  balance  would  represent 
the  money  belonging  to  the  bank.  The  tag  remained  there  all 
the  time  the  cashier  was  there,  as  he  swears,  in  the  little  tin  box, 
in  the  day-time  on  the  counter,  and  in  safe  at  night.  The  bank 
was  closed  April  7,  1884:.  The  bank  examiner,  W.  C.  Oakley, 
took  possession  of  the  assets  of  the  bank,  and  on  May  2,  1884, 
turned  over  the  assets  to  the  receiver,  Guy  Stapp,  who  refused  to 
allow  the  claim  of  the  defendant  in  error  ;  on  May  7,  1884,  this 
suit  was  therefore  brought. 

The  cashier,  Hubbard,  was  a  defaulter  to  the  bank  for  a  large 
amount,  much  more  than  the  amount  of  this  deposit,  and  was 
afterward,  as  is  said,  prosecuted  and  convicted  of  the  crime  of 
embezzlement  and  sent  to  the  penitentiary. 

The  defense  was  that  the  money  was  received  by  Hubbard  in 
his  private  capacity  and  not  as  cashier  of  the  bank,  and  that  he 
made  use  of  the  money  himself,  and  that  the  bank  is  not  respon- 
sible. The  jury  found  for  the  defendant  in  error,  and  the  court 
overruled  the  motion  for  a  new  trial,  and  entered  judgment 
on  the  verdict.  To  reverse  this  judgment  this  writ  of  error  is 
brought. 
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The  certificate  of  deposit,  whatever  interpretation  may  be 
placed  on  it,  is  in  writing,  and  we  are  not  obliged  to  resort  to  un- 
certain parol  testimony  to  determine  its  terms.  It  purports  on  its 
face  to  be  an  ordinary  contract  for  the  general  deposit  of  money 
with  two  requests  thereunder  written.  First.  An  order  to  pay 
the  amount  of  the  money  therein  named  to  John  Brown  on  de- 
fendant in  error's  note  held  by  him,  if  he  would  receive  it. 
Second.  In  the  contingency  that  Brown  would  not  receive  it  the 
plaintiff  in  error  was  ordered  to  loan  it  out  for  defendant  in 
error's  use.  This  certificate  was  undersigned  by  B.  T.  O.  Hub- 
bard, cashier  of  the  bank.  By  signing  the  certificate  of  deposit 
and  accepting  the  money,  the  plaintiff  in  error  in  substance  un- 
dertook to  carry  out  the  two  orders  or  requests 

They  might  have  been  withdrawn  by  defendant  in  error  at  any 
time  before  Brown  notified  the  plaintiff  in  error  of  the  acceptance 
of  the  trust  money  held  by  it,  and  before  the  money  was  loaned. 

But  the  plaintiff  in  error  claims  that  this  undertaking  of  the 
cashier  in  the  name  of  the  bank  was  ultra  vires,  both  as  to  it  and 
Ms  duties  as  cashier.  That  inasmuch  as  he  exceeded  his  authority 
to  act  for  the  bank  and  the  latter' s  power  under  the  charter,  the 
■entire  transaction  should  be  regarded  as  though  Hubbard  had 
taken  the  money  into  his  own  hands  on  his  individual  account, 
and  had  agreed  with  the  defendant  in  error  to  carry  out  the  re- 
quests of  the  writing  without  reference  to  plaintiff  in  error.  Un- 
less this  contention  of  plaintiff  in  error  can  be  legally  sanctioned 
the  theory  o;f  the  defense  entirely  fails. 

Let  us  inquire  then  whether  the  cashier  had  so  far  exceeded  his 
powers  and  those  of  the  bank  as  to  render  the  accepting  of  the 
defendant  in  error's  money  on  behalf  of  the  plaintiff  in  error  en- 
tirely void  as  a  contract  with  the  bank. 

The  fifth  section  of  the  National  Banking  Law  of  June  3, 1864, 
under  which  the  plaintiff  in  error  was  organized,  gives  power  to 
the  board  of  directors  to  appoint,  among  other  officers,  a  cashier, 
and  define  his  duties.  The  seventh  section  authorizes  all  banks 
organized  under  the  act,  by  its  board  of  directors  or  duly  author- 
ized officers  or  agents, "to  exercise, 

'■  subject  to  law,  all  such  incidental  powers  as  shall  be  necessary  to  carry 
on  the  business  of  banking;  by  discounting  and  negotiating  promissory  notes. 
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drafts,  bills  of  exchange  and  other  evidences  of  debt,  by  receiving  deposits, 
by  buying  and  selling  exchange,  coin  and  bullion,  by  loaning  money  on  per- 
sonal security,  and  by  obtaining,  issuing  and  circulating  notes  according  ta 
the  provisions  of  this  title." 

The  cashier  is  the  executive  officer  of  the  bank,  and  transacts 
most  of  its  business.  His  acts,  to  be  binding  upon  the  bank, 
must  be  done  within  the  ordinary  course  of  his  duties,  and  when 
so  done  it  is  prima  facie  evidence  that  they  fall  within  the  scope 
of  his  duty.  No  proof  of  an  authorization  of  the  board  of  di- 
rectors is  required.  FlecJcner  v.  Bank  of  IT.  S.,  8  Wheat.  338. 
Some  of  his  duties  are  to  keep  all  the  funds  of  the  bank,  its  notes, 
bills  and  other  choses  in  action,  to  draw  checks,  to  withdraw  the 
funds  of  the  bank  where  they  have  been  deposited,  receive  de- 
posits and  issue  certiiicates  of  deposit,  and  such  certificates  only 
require  the  signature  of  the  cashier.  Barnes  v.  Ontario  BamJc, 
19  N.  T.  152.  When  money  is  deposited  in  a  bank  generally,  it 
is  the  property,  of  the  bank,  and  cannot  be  paid  out  without  the 
order  of  the  depositor.     Carroll  v.  Cone,  40  Barb.  220. 

The  cashier  had  the  power  to  receive  for  the  bank  the  defend- 
ant in  error's  money  on  general  deposit,  and  the  terms  of  the  cer- 
tificate show  that  he  did  so  receive  it. 

The  identical  money  was  not  to  be  kept  separate,  only  the  same 
amount  was  ordered  to  be  paid  out  to  John  Brown,  or  loaned  in 
case  John  Brown  would  not  receive  it.  The  money  was  paid 
over  to  the  cashier  at  the  counter  of  the  bank  by  defendant  in 
error,  and  was  received  for  the  bank,  as  the  certificate  shows. 
This  much  of  the  transaction  was  not  outside  of  the  ordinary  du- 
ties of  the  cashier  or  vZtra  vires  as  to  the  bank,  and  it  was  cer- 
tainly for  its  benefit  to  receive  the  deposit,  nor  was  it  ultra  vires 
to  accept  the  money  to  be  paid  to  John  Brown  in  case  Brown 
wanted  it.  For  both  the  receiving  and  the  paying  out  of  the 
money  were  within  the  ordinary  duties  of  the  cashier,  and  it  could 
make  no  difference  whether  the  defendant  in  error  gave  the  order 
to  pay  it  out  at  the  time  the  deposit  was  made  or  afterward.  If 
there  was  any  thing  the  bank  was  not  able  to  do  it  was  to  loan 
the  money  on  defendant  in  error's  account.  If  the  bank  was  un- 
willing to  proceed  to  loan  the  money  in  case  such  remote  contin- 
gency arose,  it  had  only  to  notify  the  defendant  in  error  and  pay 
the  money  back  to  him  or  on  his  order.     No  liability  can  attach 
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to  the  bank  on  account  of  the  failure  to  loan  the  money  under 
the  contract.  That  portion  of  the  undertaking  would  alone  be 
void.  Authority  supporting  this  view  is  found  in  tlie  case  of 
Bank  of  the   United  States  v.  Dunn,  6  Pet.  51. 

Dunn  was  about  to  become  the  indorser  of  a  promissory  note, 
whereupon  the  president  and  cashier  of  the  bank  represented  to 
bim  that  he  would  never  be  called  upon  to  pay  it ;  tbat  the  bank 
had  a  deposit  of  collateral  stock  of  another  bank  left  by  the  prin- 
cipal maker  of  the  note  as  security,  and  that  his  signature  was  a 
mere  matter  of  form.  On  tlie  faith  of  such  representations  he 
signed  the  note.  This  defense  was  excluded  by  the  court  below, 
and  on  appeal  to  the  Supreme  Court  of  the  United  States  that 
court  held  it  was  properly  excluded  and  affirmed  the  judg- 
ment against  Dunn  on  his  indorsement.  The  court  ih  passing  on 
the  point  said,  "  that  the  most  decisive  objection  was  that  the 
agreement  was  made  with  persons  who  had  no  power  to  bind  the 
bank.  It  is  not  the  duty  of  the  cashier  and  president  to  make 
such  contracts,  nor  have  they  the  power  to  bind  the  bank  except 
in  their  ordinary  duties. 

"All  discounts  are  made  under  the  authority  of  the  directors, 
and  it  is  for  them  to  fix  any  conditions  that  may  be  proper  in 
loaning  money.  The  assurances  relied  upon,  if  made,  were  not 
made  by  persons  authorized  to  make  them.  The  bank  is  not 
bound  by  them,  nor  would  it  be  bound  if  the  assurances  had  been 
in  so  specific  and  direct  a  manner  as  to  create  a  personal  responsi- 
bility on  the  part  of  the  cashier  and  president." 

It  will  be  observed  in  the  above  case  that  the  court  held  that 
portion  of  the  contract  good  that  came  within  the  power  of  the 
president  and  cashier  to  make,  to-wit,  the  taking  of  an  uncondi- 
tional indorsement  from  Dunn.  That  portion  done  without 
power  which  was  in  favor  of  Dunn  was  rejected. 

So  here  tbe  plaintiff  in  error's  cashier  was  fully  authorized  to 
take  deposits  for  the  bank,  but  in  attaching  a  stipulation  to  it  that 
he  was  not  authorized  to  make,  such  condition  would  be  void ; 
but  the  contract  to  repay  in  such  cases  implied  from  the  fact  of 
deposit  would  be  good  as  to  his  principal.  The  defendant  in 
error,  as  appears  from  the  certificate,  was  willing  to  trust  the 
plaintiff  in  error  with  his  money  but  not  the  cashier  individually. 
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The  case  of  United  States  v.  City  Bwiik  of  Cohowhus,  Ohio, 
21  How.  356,  is  not  in  point  or  parallel  to  the  case  at  bar. 
There  the  cashier  of  the  bank  sent  a  letter  to  Thomas  Corwin, 
the  Treasurer  of  the  United  States,  stating  that  the  bearer,  Col. 
Wm.  Minor,  a  director  of  the  bank,  was  authorized  on  behalf  of 
the  bank  to  contract  with  the  government  for  the  transfer  of 
money  from  the  east  to  the  south  and  west.  The  letter  being 
presented  by  Minor  to  Corwin,  the  latter  contracted  with  him  in 
behalf  of  the  bank  to  receive  $100,00U  and  transfer  it  from  New 
York  to  New  Orleans  free,  and  gave  Minor  a  draft  on  the  United 
States  treasury  in  New  York  city  for  that  sum.  Minor  gave  his 
receipt  for  it,  drew  the  money  and  never  showed  up  with  it.  The 
United  States  sued  the  bank.  The  court  below  instructed  the 
jury  in  favor  of  the  bank,  and  on  appeal  the  Supreme  Court  sus- 
tained the  instruction,  and  it  was  held  that  as  the  cashier  had  no 
authority  from  the  board  of  directors  he  could  not  appoint  Minor 
to  enter  into  such  a  compact  or  go  to  Washington  and  receive  the 
money  to  transfer  it  to  New  Orleans. 

But  suppose  Corwin  had  paid  this  money  over  the  counter  of 
the  bank  to  the  cashier  and  taken  a  certificate  of  deposit  with  an 
agreement  that  the  bank  should  transfer  it  to  New  Orleans  free 
of  cost,  would  not  fhe  bank  have  been  liable  for  the  amount  in 
case  the  cashier  had  absconded  with  the  money  ?  The  cashier 
cannot  delegate  his  authority  to  any  other  person  to  receive  money 
on  deposit  for  the  bank,  much  less  send  a  messenger  out  of  the 
State  to  receive  it  without  authority  from  the  directors. 

The  case  of  BushTiell  v.  C.  G.  Nat.  Bank,  10  Hun,  378,* 
seems  to  be  quite  in  point.  Bushnell  and  one  Shaw  entered 
into  a  contract  for  the  sale  and  delivery  of  ten  thousand  barrels 
of  crude  petroleum,  September  24,  1874,  at  a  stipulated  price,  to 
be  delivered  to  Shaw  at  buyer's  option  any  time  from  that  date  to 
December  31,  1874.  The  cashier  indorsed  the  following  agree- 
ment on  the  contract : 

"  September  26,  1874,  T.  A.  Sliaw  lias  this  day  deposited  in  the  Chautauqua 
County  National  Bank  of  Jamestown,  New  York,  $3,500,  whioh  is  to  he  held 
by  us  as  security  for  the  faithful  fulfilment  of  the  within  contract.'" 

Signed  by  the  cashier. 

— 1 

•Modifled,  74N.  Y.  290. 
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This  contract  was  tlien  delivered  to  Bushnell.  Shaw  losing  on 
the  deal  to  the  amount  of  the  deposit,  and  the  bank  refusing  to 
pay  according  to  agreement,  Bushnell  brought  suit,  and  failing  in 
the  court  below,  an  appeal  was  taken  to  the  fourth  judicial  depart- 
ment of  the  General  Term  of  the  Supreme  Court,  which  re- 
versed the  judgment  of  the  court  below. 

The  defendant  set  up  ultra  vires  as  against  the  plaintifE.     The 
court  by  Judge  Smith,  held  that  the  "  bank  impliedly  promised 
that  in  case  Shaw  failed  to  perform,  the  bank  would  pay  to  the 
plaintifE  iu  damages  thereby  incurred  $2,500."     "  The  bank  had 
power  to  receive  the  deposit.     As  an  incident  to  that  power,  it 
lad  authority  to  assent  to  any  terms  or  conditions  respecting  the 
use  or  disposal  of  the  moneys  deposited  which  the  depositor  saw 
fit  to  impose,  provided  they  were  not  illegal  or  prohibited  by  de- 
fendant's charter.     If  Shaw  had   chosen   to   deposit  it  payable 
absolutely  to  plaintifE  or  his  order,  the  receipt  of  it  by  the  bank 
and  the  issuing  of  a  certificate  in  accordance  with  those  terms 
■would  have  been  strictly  within  its  legitimate  and  ordinary  busi- 
ness."    The  court  held  "  that  it  could  make  no  difEerence  that 
the  deposit  was  payable  to  the  plaintifE  upon  the  happening  of  a 
future  contingent  event  and  that  the  amount  to  be  paid  was  con- 
tingent and  uncertain  ;  but  was  not  to  exceed  the  amount  of  the 
deposit."     "  It  is  said  there  was  a  trust  created.     In  the  same 
sense  there  is  a  trust  in  case  of  every  bank  deposit  by  one  person 
to  the  use  of  another." 

The  instructions  in  the  case  at  bar  given  for  the  defendant  in 
error,  complained  of,  commence  with  the  hypothesis  that  "if  the 
jury  believe  from  a  preponderance  of  the  evidence,  that  defend- 
ant in  error  deposited  in  the  First  National  Bank  the  sum  of 
|800  —  and  if  this  was  mingled  with  the  money  of  the  bank  — 
then  defendant  in  error  could  recover  in  this  suit  even  if  the 
cashier  had  taken  out  a  much  larger  sum  of  money." 

If  the  money,  as  the  instructions  suppose,  was  deposited  with 
the  bank  and  not  with  the  cashier  as  an  individual,  the  defendant 
in  error  has  a  legal  right  to  recover,  whether  the  money  was  after- 
ward mingled  or  not.  If  the  first  fact  of  the  deposit  was  true  in 
the  manner  supposed  it  would  be  wholly  immaterial  whether  the 
last  one  of  mingling  was  or  not.  As  the'  certificate  shows  the 
Vol.  Ill— 50. 
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money  was  contracted  to  be  and  was  put  into  the  bank  by  the 
cashier,  who  had  fall  authority  to  receive  general  deposits,  the 
right  of  the  defendant  in  error  to  recover  was  complete  without 
the  further  act  of  mingling  such  funds  with  those  of  the  bank  ; 
from  that  moment  the  latter  became  the  debtor  of  the  former, 
which  might  by  the  terms  of  the  certificate  of  deposit  be  dis- 
charged by  paying  the  money  to  John  Brown,  or  by  loaning  it 
out  for  the  use  of  defendant  in  error.  If  the  bank  saw  proper  it 
might  also  discharge  Bucb  debt  by  loaning  it  as  required  by  the 
terms  of  the  certificate,  though  it  could  not  be  compelled  by  law 
to  do  so, ,  but  if  Brown  would  not  receive  the  money  and  the  plain- 
tiff in  error  would  not  loan  it,  the  liability  to  repay  the  same 
amount  of  money  to  defendant  in  error  or  on  his  order  or  direc- 
tion became  fixed,  and  the  debt  could  not  be  discharged  by  reason 
of  the  embezzling  of  the  funds  of  the  bank  by  its  cashier  to  a  ' 
greater  amount  than  the  deposit.  If  the  deposit  had  been  made 
with  the  cashier  as  an  individual  and  not  as  the  legally  authorized 
officer  of  the  bank  such  a  defense  would  be  possible,  but  not  other- 
wise. This  was  not  the  nature  of  the  transaction.  The  defend- 
ant in  error  as  well  as  the  cashier  understood  that  the  transaction 
was  with  the  bank,  and  as  a  strong  circumstaace  showing  such  in- 
tent the  money  at  the  time  was  mingled  with  the  bank's  funds. 
The  undertaking  by  the  bank  to  loan  the  money  for  the  use  of 
the  defendant  in  error  was  not  illegal  as  being  against  public 
policy,  or  irrimoral,  nor  was  there  any  express  prohibition  in  its 
charter  against  such  acts.  Even  if  the  plaintiff  in  error  had  ex- 
ceeded its  powers  by  its  agreement  to  loan  the  money,  the  act  to 
be  done  was  not  immoral  or  against  public  policy,  nor  was  it  even 
prohibited  by  its  charter,  and  therefore  if  it  had  proceeded  to  the  , 
execution  of  the  contract  so  far  as  to  receive  the  money  in  ques- 
tion on  deposit  to  await  the  opportunity  to  make  the  loan  or  pay 
it  to  John  Brown,  it  would  be  estopped  from  setting  up  the  plea 
of  ultj^a  vires  to  defeat  recovery  for  the  money  so  deposited,  the 
very  able  Judge  Allen,  of  JS^ew  York,  lays  down  the  following 
rule  on  the  subject : 

' '  When  the  acts  of  corporations  are  spoken  of  as  ultra  vires, 
it  is  not  intended  that  they  are  unlawful,  or  even  such  as  the  cor- 
poration cannot  perform,  but  merely  those  which  are  not  within 
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the  powers  conferred  upon  the  corporation  by  act  of  its  creation, 
and  are  in  violation  of  the  trust  reposed  in  the  managing  board 
by  the  shareholders,  that  the  affairs  shall  be  managed  and  the 
funds  be  applied  solely  for  carrying  out  the  objects  for  which 
the  corporation  was  created.  The  plea  of  ultra  vires  should  not 
as  a  general  rule  prevail,  whether  interposed  for  or  against  a  cor- 
poration, -when  it  would  not  advance  justice ;  but,  on  the  con- 
trary, would  accomplish  a  legal  wrong."  Whitney  Arms  Co.  v. 
Barlow,  63  N.  Y.  62;  20  Am.  Rep.  504.  In  the  above  case  it 
is  laid  down  as  a  further  rule,  and  as  being  well  settled,  "  that  a 
corporation  cannot  avail  itself  of  the  defense  of  ultra  vires  when 
a  contract  has  been,  in  good  faith,  fully  performed  by  the  other 
party,  and  the  corporation  has  had  the  full  benefit  of  the  per- 
formance and  of  the  contract.' '  "  If  an  action  cannot  be  brought 
directly  upon  the  agreement,  either  equity  will  grant  relief  or  an 
aption  in  some  other  form  will  prevail."  These  rules  presuppose 
that  corporations  may  enter  into  contracts  through  their  ofiicers 
and  perform  them,  and  the  party  with  whom  they  contract  may 
perform  them,  and  yet  such  contracts  be  without  the  powers 
granted,  and  if  the  corporation  or  either  party  receive  a  benefit, 
it  or  he  must  make  compensation  after  the  contract  is  performed. 
But  while  the  contract  is  executory,  it  may  be  repudiated  by  either 
party.  In  the  mean  time,  if  either  party  has  received  a  benefit,^ 
he  must  make  compensation  on  the  principles  of  natural  equity. . 
Applying  these  rules  to  the  facts  of  this  case,  we  find  that  the 
instructions  presuppose  that  the  cashier  received  the  money  in 
question  on  behalf  of  the  bank  from  defendant  in  error  as  a  gen- 
eral deposit  and  mingled  it  with  the  money  of  the  bank,  and  that  ■ 
it  became  a  part  of  the  funds  of  the  bank  indistinguishable  from 
any  other  funds.  If  the  agreement  to  loan  the  money  was  tiltra 
vires,  either  party  to  the  contract  might  repudiate  that  part  of  it 
before  the  money  was  paid  out  or  loaned  under  the  agreement. 
If  paid  out  or  loaned,  the  bank  could  recover  the  usual  compen- 
sation for  its  services,  notwithstanding  the  acts  performed  might 
have  been  beyond  its  powers  ;  on  the  other  hand,  defendant  in 
error  may  recover  from  the  bank  the  money  received  by  it.  The 
obligation,  based  alone  on  the  grounds  of  estoppel,  arose  as  soon 
as  the  money   was  received  on  deposit,  and  much  more  when 
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mingled  with  the  funds  of  the  bank.  It  became  a  debt  due  from 
the  bank  which  the  law  would  not  allow  it  to  deny,  and  a  cause 
of  action  arose  after  demand  and  refusal  to  pay.  The  cashier,  by 
authority  of  the  directors,  had  possession  of  all  the  bank's  funds, 
.  not  the  money  in  question  alone,  but  all ;  and  he  fraudulently 
appropriated  a  large  amount  of  its  cash  capital  to  his  own  use, 
a,nd  much,  more  than  the  amount  of  this  deposit.  Why  should 
defendant  in  error  be  charged  with  the  defalcation  any  more  than 
any  other  depositor  ?  Because  lie  authorized  appellant  to  pay 
John  Brown  ?  That  could  not  be,  for  it  was  a  part  of  the  cash- 
ier's legitimate  duties  to  draw  money  out  of  the  bank  to  pay  de- 
positors, or  the  debts  of  the  bank  at  the  order  of  depositors,  re- 
gardless of  whether  the  order  was  made  at  the  time  of  deposit  or 
afterward ;  and  if  in  performing  this  duty  the  cashier  stole  the 
money,  the  loss  should  fall  on  the  bank  and  not  the  depositor. 
He  was  the  servant  of  the  bank.  After  this  money  was  received 
by  the  cashier  on  deposit,  and  much  more  of  it  mingled  with  the 
funds  of  the  bank,  defendant  in  error's  claim  against  it  was  a 
■chose  in  action,  and  not  the  subject  of  larceny ;  therefore  the 
theft  by  the  cashier  must  be  borne  by  the  bank  If  it  be  con- 
tended that  the  bank  had  no  notice  that  the  money  so  mingled 
with  the  funds  of  the  bank  was  not  the  money  of  the  cashier, 
and  that  by  reason  thereof  it  had  an  equitable  right  to  set  off  the 
amount  of  money  wrongfully  abstracted  by  the  cashier  against 
the  deposit  of  tlie  defendant  in  error,  it  is  answered  that  the 
want  of  notice  cannot  be  set  up  against  his  equitable  claim  as  an 
estoppel,  for  the  reason  that  it  has  been  put  in  no  worse  condition 
on  account  of  want  of  notice.  The  money  was  not  paid  out  to 
the  cashier  supposing  the  bank  owed  him.  As  a  matter  of  fact, 
the  bank  did  not  owe  liim,  but  owed  defendant  in  error,  and 
the  want  of  notice,  if  there  was  such  want,  which  is  not  admit- 
ted, had  no  effect  to  cause  the  larceny.  The  plaintiff  in  error  is 
in  no  worse  condition  on  the  account  of  the  want  of  notice.  The 
bank  however  is  held  to  notice  where  the  cashier  receives  the 
money  by  virtue  of  his  authority  as  cashier  as  here. 

What  is  said  here  is  said  in  reference  to  the  form  of  the  in- 
structions complained  of  and  to  show  that  they  are  not  erroneous. 
As  there  was  no  serious  contradiction  as  to   the  proof,  it  is  not 
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necessary  to  discuss  it  further  than  to  say  it  justifies  the  verdict. 
The  judgment  in  the  opinion  of  a  majority  of  the  court  should 
be  affirmed  and  is  accordingly  done. 

Welch,  J.  (dissenting.)  1  do  not  concur  in  the  reasoning  or  con- 
clusion reached  by  my  brethren  in  this  case.  The  eighth  section 
of  the  act  of  Congress  under  which  National  banks  are  organ- 
ized, makes  them  banking  corporations  with  "all  such  inci- 
dental powers  as  shall  be  necessary  to  carry  on  the  business  of 
banking  by  discounting  and  negotiating  promissory  notes,  drafts, 
bills  of  exchange  or  other  evidences  of  debt ;  by  receiving  de- 
posits ;  by  buying  and  selling  exchange,  coin  and  bullion ;  by 
loaning  money  on  personal  security  ;  and  by  obtaining,  issuing 
and  circulating  notes  according  to  the  provisions  of  the  act." 
The  powers  of  I^fational  banks,  being  enumerated  in  the  act  of 
Congress  by  which  they  are  created,  the  expressio  unius  est  eseclusio 
alterius  if  applied  in  the  interpretation  of  this  act  would  prohibit 
National  banks  from  entering  into  such  a  contract  as  that  claimed 
to  have  been  entered  into  in  this  case. 

"  The  deposits  referred  to  in  the  act  are  deposits  of  money  re- 
ceived by  banks  in  the  usual  course  of  business  and  have  none  of 
the  qualities  of  a  bailment.  The  money  deposited  becomes  the 
money  of  the  banks,  and  the  relation  of  debtor  and  creditor  is 
created  between  the  depositor  and  the  bank."  Whitney  v.  First 
National  Bank  of  Brattleboro,  50  Vt.  398  ;  28  Am.  Eep.  508  ;  2 
Nat.  Bank  Cas.  69  ;  same  rule  announced  in  Wiley  v.  First  Na- 
tional Banh  of  Brattleboro,  47  Yt.  546  ;  1  Nat.  Bank  Cas.  905  ; 
Fi/rst  National  Banh  v.  Ocean  National  Banh,  60  N.  Y.  278  ; 
19  Am.  Kep.  189 ;  1  Nat.  Bank  Cas.  728  ;  Wichler  v.  First  Na- 
tional Bank,  42  Ind.  581 ;  1  Nat.  Bank  Cas.  533. 

Angell  and  Ames  Corporations,  256,  says:  "In  deciding 
whether  a  corporation  can  make  a  particular  contract,  we  are  to 
consider  in  the  first  place  whether  its  charter  or  some  statute 
binding  upon  it  forbids  or  permits  it  to  make  such  a  contract ;  and 
if  they  are  silent  npon  the  subject,  in  the  second  place,  whether 
the  power  to  make  such  a  contract  may  not  be  implied  on  the 
part  of  the  corporation  as  directly  or  incidentally  necessary  to 
enable  it  to  fulfill  the  purposes  of  its  existence,  or  whether  the 
contract  is  entirely  foreign  to  that  purpose." 


ILLINOIS 


First  National  Bank  of  Monmouth,  v.  Brooks. 


The  contract,  if  any,  between  the  plaintiff  in  error,  is  based 
upon  this  paper : 

"  Deposited  with  the  First  National  Bank  by  Wm.  H.  Brown  : 

■'  Monmouth,  111.,  June  3, 1883. 
"  Currency — $800 .    To  be  indorsed  on  his  note  held  by  John  Brown,  or  loaned 
for  his  use  in  case  Brown  won't  receive  said  money. 

^  "B.  T.  0.  Hubbard,  Ce." 

Judge  Wayne,  in  United  States  v.  City  Bank  of  Oolumiua, 
21  How.  356,  says  :  "  The  court  defines  the  cashier  of  the  bank 
to  be  an  e.xecutive  officer,  by  whom  its  debts  are  received  and 
paid,  and  its  securities  taken  and  transferred,  and  that  his  acts,  to 
be  binding  upon  a  bank,  must  be  done  within  the  ordinary  course 
of  his  duties.  His  ordinary  duties  are  to  keep  all  the  funds  of 
the  bank,  its  notes,  bills  and  other  choses  in  action,  to  be  used 
from  time  to  time  in  the  ordinary  and  extraordinary  exigencies  of 
the  bank.  He  usually  receives  directly,  or  through  the  subordi- 
nate officers  of  the  bank,  all  the  money  and  notes  of  the  bank ; 
delivers  up  all  discounted  notes  and  other  securities  when  they 
have  been  paid ;  draws  checks  to  withdraw  the  funds  of  the  banls: 
when  they  have  been  deposited,  as  the  executive  officer  of  the 
bank,  transacts  most  of  its  business."  After  this  summary  of 
the  duties  and  powers  of  the  cashier,  the  same  judge  says,  "  that 
he  may  not  make  any  contract  involving  the  payment  of  money 
not  loaned  in  the  usual  or  customary  way,  or  purchase  or  sell 
property,  or  create  an  agency  of  any  kind  for  the  bank  unless  ex- 
pressly authorized  by  those  to  whom  it  has  been  confided  to  man- 
age the  business  of  the  bank,  both  ordinary  and  extraordinary." 
The  same  rule  as  to  the  limits  of  the  authority  of  bank  officers, 
to  bind  the  corporation  to  acts  and  contracts  within  the  ordi- 
nary sphere  of  their  duties  and  the  scope  of  the  ordinary  business, 
is  announced  in  the  following  cases :  Minor  v.  MeohaniGs'  Bank 
of  Alexandria,  1  Pet.  46-70  ;  Fleckner  v.  Bank  of  United  States, 
8  Wheat.  338 ;  Fulton  Bank  v.  New  York  and  Sharon  Canal 
Co.,  4  Paige,  127.  Under  the  rule  announced  in  the  authorities, 
supra,  had  Hubbard,  as  the  cashier  of  the  bank,  authority  to  re- 
ceive for  the  bank  money  on  the  terms  stated  in  said  paper,  and 
to  bind  the  bank  therefor  ?  As  said  in  Whitney  v.  First  Na- 
tional Bank  of  Brattleboro,  50  Vt.,  supra :  "The  deposits  referred 
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to  in  the  act  are  deposits  of  money  received  by  banks  in  the  usual 
course  of  business,  and  have  none  of  the  qualities  of  a  bailment. 
The  money  deposited  becomes  the  money  of  the  bank,  and  the 
relation  of  debtor  and  creditor  is  created  between  the  depositor 
and  the  bank ;  "  same  rule  announced  in  Commercial  Bank  of 
Albany  v.  Hughes,  17  Wend.  94 ;  Maine  Bank  v.  Fulton  BamJc, 
2  "Wall.  252.  This  is  the  character  of  deposit  which  by  the  !N'a- 
tional  Bank  Act,  supra,  the  plaintifE  in  error  was  authorized  to 
receive,  and  in  receiving  such  a  deposit  the  cashier  would  be  act- 
ing within  the  scope  of  his  authority,  and  the  bank  by  his  act 
would  become  a  debtor  to  the  depositor.  Does  the  paper  signed 
by  Hubbard,  supra,  show  the  reception  by  him  of  such  a  deposit 
for  the  bank  ?  In  my  opinion,  the  alleged  contract  is  entirely  for- 
eign to  the  purpose  of  the  plaintifE  in  error  corporation,  and  is 
ultra  vires  and  imposed  no  duty  or  obligation  upon  the  bank. 
Bullard  v.  Banks,  18  Wall.  385;  Hood  v.  Armory,  2  Or.  107. 
The  defendant  in  error  in  depositing  his  money  with  Hubbard 
was  under  the  law  required  to  know  whether  he  had  authority  as 
cashier  of  plaintiff  in  error  to  receive  it  on  the  terms  fixed  by 
him,  and,  as  I  think,  I  have  shown  that  no  such  authority  ex- 
sted.  The  money  must  have  been  left  with  Hubbard  as  his 
agent,  and  not  deposited  with  the  plaintifE  in  error.  This  view 
is  sustained  by  Hubbard,  who  says :  "  Brooks  came  to  me  and 
^ave  me  the  money,  and  requested  me  to  pay  it  to  Deacon  Brown, 
and  in  case  Deacon  Brown  would  not  receive  it,  to  loan  it  out  for 
him.  It  was  a  personal  request  to  me."  Brooks  and  Hubbard 
both  seemed  to  realize  that  Hubbard  had  no  authority  to  receive 
it  for  the  bank  on  such  terms.  It  was  a  "  personal  request  "  to 
Hubbard  to  jnake  the  application  of  the  money.  If  Hubbard, 
as  the  cashier  of  plaintiff  in  error,  was  not  acting  in  the  limit  of 
his  duty  as  such  cashier  when  he  received  the  money  from 
Brooks,  then  he  received  the  money  as  the  agent  of  Brooks. 
Man.  Co.  v.  Lydig,  i  Johns.  377 ;  Satislee  v.  Grant,  1  Wend. 
272 ;  Thatcher  v.  Bank  of  New  York,  5  Sandf.  121 ;  Lloyd  v. 
Bank,  3  Harris  (Pa.),  175  ;  Zithhridgev.  Phillips,  2  Stark.  544. 
Even  if  it  should  be  conceded,  which  I  do  not,  that  the  plaintiff 
in  error  could  receive  money  on  the  terms  stated  in  the  paper 
signed  by  Hubbard,  supra,  that  would  make  it  a  gratuitous  un- 
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dertaking,  and  as  such  itwould  only  be  responsible  for  gross 
negligence.  Whart.  Neg.,  §  47 ;  Edson  v.  Weston,  7  Conn.  278;. 
Beardsly  v.  Richardson,  11  Wend.  25 ;  Sandwshy  v.  MoFa/r- 
lomd,  3  Dana,  204. 

I  hold  that  no  liability  on  the  part  of  plaintiff  in  error  was 
incurred  on  the  paper  given  by  Hubbard  to  the  defendant  in 
error.  Has  any  thing  transpired  since  to  create  a  liability  on  the 
part  of  plaintiff  in  error  to  the  defendant  in  error?  Hubbard 
states :  "  I  did  not  pay  it  to  Deacon  Brown,  I  did  not  loan  it  for 
Brooks,  I  put  it  in  the  general  funds  of  the  bank.  It  was  kept 
with  some  other  items  on  a  little  memorandum  paper  I  kept  in 
the  drawer,  called  a  'dedact  tag,'  in  the  cash  drawer  for  accom- 
modation. It  was  so  I  could  pay  it  to  Deacon  Brown  when  he 
called  for  it."  There  was  no  entry  made  upon  the  bank  books 
of  this  money ;  if  there  had  been,  it  should  have  been  placed  to 
the  credit  of  Hubbard,  it  having  been  left  with  him  to  pay 
to  Brown  or  loan  for  Brooks.  If  it  had  been  placed  to  the 
credit  of  Brooks  it  would  have  required  the  check  of  Brooks  tp 
have  used  it.  "What  was  written  on  the  "deduct  tag"  in  refer- 
ence to  this  money  we  do  not  know.  It  is  certain  there  was 
nothing  written  upon  it  which  would  have  prevented  Hubbard 
from  at  any  time  withdrawing  the  money.  It  was  not  placed  to 
his  credit  on  the  books  so  that  his  check  would  have  been  neces- 
sary to  withdraw  it.  It  was  not  placed  to  the  credit  of  Brooks 
so  that  his  check  would  have  been  necessary  to  withdraw  it.  The 
evidence  of  the  directors  of  the  plaintiff  in  error  shows  that  they 
did  from  time  to  time  and  repeatedly  count  the  funds  and  com- 
pare them  with  the  books ;  that  no  one  of  them  ever  heard  of 
the  Brooks  money  or  found  any  such  overplus  in  the  cash ;  that 
on  some  occasions  balances  were  corrected  through  "  deduct  tags," 
but  nothing  is  known  of  the  Brooks  money.  Hubbard  states 
the  "  deduct  tag "  was  left  there ;  no  one  else  connected  with 
the  bank  remembers  to  have  seen  it  or  knows  what  became  of 
it.  The  only  basis  on  which  Brooks  was  entitled  to  recover  was 
that  the  money  was  received  from  Hubbard  and  mixed  with  the 
funds  of  the  bank,  and  was  never  withdrawn  from  the  bank  by 
him  or  by  his  authority. 

Yarious  errors  are  assigned  as  to  the  giving,  refusing  and  modi- 
fying of  instructions. 


APPELLATE  COUKTS,  1887.  401 

First  National  Bank  of  Centralia  v,  Marshall. 

The  instructions  given  for  the  defendant  in  error  authorized 
the  jury  to  find  for  the  defendant  in  error,  although  the  jury 
might  believe  that  Hubbard  took  from  the  funds  of  the  bank  a 
much  larger  amount  of  money  than  claimed  in  this  case.  In  my 
view  the  evidence  conclusively  shows  that  Hubbard  had  not  only 
withdrawn  the  money  left  by  Brooks  with  him,  if  it  was  ever 
mixed  with  the  funds  of  the  bank,  but  also  had  withdrawn  all  of 
the  money  of  the  bank.  Yet  under  the  instructions  for  the  de- 
fendant in  error  the  jury  were  authorized  to  find  for  defendant 
in  error.  This,  notwithstanding  Hubbard  says  "  I  so  placed  it 
that  1  could  withdraw  it."  He  must  have  exercised  that  right 
to  withdraw  it,  for  he  left  no  money  in  the  bank  when  he  left  it. 
In  the  view  I  take  of  this  case,  the  instructions  given  for  the  de- 
fendant in  error  should  not  have  been  given,  and  the  instructions 
given  for  plaintiff  in  error  should  have  been  given  without  modi- 
fication. 

Judgment  affirmed. 


First  National  Bank  of  Centkalia  v.  Maeshall. 

(26  111.  App.  440.) 

Liquidaiion  —  new  bank  —  stockholders'  rights  —  estoppel  —  good-wiU. 

A  National  bank  went  into  voluntary  liquidation.  All  the  stockholders  but 
one  united  in  organizing  a  new  National  bank  under  a  different  name.  He 
knew  that  the  greater  part  of  the  assets  were  sold  to  the  new  bank,  and  he 
accepted  dividends  from  nearly  all  such  assets.  Held,  (1)  that  he  had  no 
right  to  share  iu  the  earnings  of  the  new  bank  ;  (2)  the  old  bank  had  no 
good-will  to  sell  independent  of  the  value  of  the  unexpired  lease  of  its  bank- 
ing-house. 

A  PPEAL  from  Circuit  Court  of  Marion  county. 

McCartney  c&  Casey  and  Casey  &  D wight,  for  appellants. 
W.  S.  Forman  and  Jas.  Watts,  for  appellee. 

PiLLSBtTEY,  J.     Section  5220  of  the  National  Bank  Act  pro- 
vides that  "Any  association  may  go  into  liquidation  and  be 
Vol.  Ill— 51. 
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closed  by  the  vote  of  its  shareholders  owning  two-thirds  of  its 
stock."  The  sections  following  provide  in  detail  for  winding  up 
the  affairs  of  the  bank  when  such  vote  has  been  taken.  It  is 
clear  that  the  shareholders  had  the  right  to  put  the  First  National 
Bank  into  voluntary  liquidation  rather  than  to  permit  its  charter 
to  expire  by  limitation,  as  it  would  have  done  on  March  25, 1885. 
The  appellee,  as  one  of  the  shar^olders,  voted  all  his  stock  in 
favor  of  that  course. 

When  the  bank  ceased  doing  business  on  February  25,  1885,  it 
became  the  duty  of  those  placed  in  charge  of  its  affairs  for  the 
.purposes  of  winding  up  its  business  to  use  all  reasonable  effort  to 
realize  out  of  the  assets  as  much  as  possible  and  distribute  the  pro- 
ceeds among  the  shareholders.  When  this  has  been  done  it  is 
clear  that  the  value  of  the  stock  can  only  be  measured  by  the 
value  of  the  assets.  It  is  not  contended  by  appellee,  neither  could 
it  well  be,  that  the  First  National  was  not  legally  put  into  liquida- 
tion. The  appellee  states  in  his  testimony  taken  on  the  frial  that 
he  voted  for  liquidation,  and  he  knew  this  course  had  its  incep- 
tion in  the  desire  to  get  rid  of  him  as  a  stockholder  by  the  organ- 
izing of  another  National  bank.  There  can  be  no  doubt  of  the 
right  of  the  stockholders,  after  such  vote  was  taken,  to  organize  a 
new  bank  and  to  dispose  of  the  stock  to  whomsoever  they  saw 
proper,  so  long  as  they  committed  no  fraudulent  act  to  the  injury 
of  the  appellee.  The  complainant,  with  full  knowledge  of  what' 
had  been  done  in  putting  the  one  bank  into  liquidation  and  the . 
organizing,  of  a  new  one,  and  the  disposition  of  the  assets  of  the^ 
bank  by  its  directory,  for  he  was  furnished  with  a  detailed  state- 
ment by  Mr.  Kohl,  received  a  cash  dividend  of  $100  upon  each* 
share  of  his  stock,  and  joined  with  the  officers  of  the  bank  in* 
dividing  up  many  of  the  remaining  bonds  and  securities,  select- 
ing those  he  desired  to  take  and  thereby  receiving  $50  per  share 
additional.  Instead  of  objecting  to  the  action  of  the  directory 
and  Mr.  Kohl  and  refusing  to  take  his  share  of  the  proceeds  de- 
rived from  the  sale  of  the  assets  and  demanding  recognition  as  a 
stockholder,  or  demanding  an  equal  amount  of  stock  in  the  new 
organizatiofi  and  offering  to  pay  for  it,  as  others  did,  he  volun- 
tarily, with  a  full  knowledge  of  the  facts,  receives  his  pro  rata 
share  of  each  and  every  dividend  declared,  and  his  explanation  of 
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this  act  is  that  he  "  never  knew  of  any  one  objecting  to  receiving 
money,"  that  he  knew  the  new  bank  would  be  organized,  and  he 
left,  but  he  intended  "  to  hold  his  grip." 

He  further  says  that  when  Mr.  Kohl  presented  him  with  the 
statement  of  the  disposition  of  the  assets  he  "  had  no  doubt  to 
base  an  objection  upon,"  although  admitting  in  fact  that  he  knew 
how  the  assets  of  the  bank  were  disposed  of.  He  has  also  re- 
ceived two  additional  dividends,  amounting  to  $5.50  per  share, 
and  taken  the  money  without  objection,  making  in  the  aggregate 
$155.50  upon  each  share  of  capital  stock  held  by  him  of  the  par 
value  of  $100,  and  the  remaining  assets,  amounting,  as  estimated, 
to  $i,536.39,  consisting  of  notes  and  a  farm  which  had  not  been 
converted  into  cash  at  time  of  trial.  As  to  these  remaining  assets, 
we  think  the  proof  shows  that  when  Mr.  Kohl  called  appellee's 
attention  to  them,  at  the  time  he  paid  the  last  dividend,  he  told 
appellee  that  if  he  wanted  the  matter  closed  up  at  once,  he,  ap- 
pellee, could  buy  them  or  they  would  buy  them,  and  appellee 
then  directed  Mr.  Kohl  to  keep  on  the  way  he  had  been  doing. 

Now,  after  receiving  his  share  of  the  assets  disposed  of,  belong- 
ing to  the  First  National,  under  the  circumstances  stated,  we  are 
at  a  loss  to  comprehend  how  he  can  claim  or  be  pecuniarily  in- 
terested in  the  "old  National  bank,"  or  entitled  to  any  of  its 
earnings. 

He  is  of  course  entitled  to  a  fair  administration-  of  the  assets  of 
the  defunct  bank,  the  First  National,  but  upon  what  basis  he  can 
claim  that  his  interest  in  such  funds  is  to  be  measured  by  the 
present  value  of  the  stock  in  the  new  National  bank  we  cannot 
perceive. 

And  yet  the  court  below  in  its  decree  found  that  his  stock  in 
the  First  National  Bank  was  of  the  value  of  $190.50  per  share, 
when  the  assets  disposed  of  would  not  perhaps  exceed  in  value 
$160  upon  the  share. 

The  record  is  barren  of  any  proof  that  the  assets  of  the  First 
National  Bank,  in  which  appellee  was  a  large  stockholder,  con- 
sisting of  bonds  and  bills  receivable,  and  furniture  and  fixtures, 
were  not  sold  at  the  current  rates  in  the  stock  markets  except  the 
fixtures  and  furniture,  the  value  of  which  was  fixed  by  the  opinion 
of  witnesses  varying  from  $1,000  to  $1,600.     There  is  no  evi- 
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deuce  in  the  record  that  the  United  States  bonds  were  sold  to  the 
old  National  bank  at  a  less  price  than  current  quotations,  nor  that 
the  bills  receivable  did  not  bring  all  they  were  worth,  and  as  to 
the  $40,000  worth  of  local  bonds  and  securities  divided  between 
the  stockholders,  the  appellee  cannot  complain,  as  he  joined  in  the 
division  and  made  his  own  selectipn  for  the  stock,  or  overplus 
dividend  of  $50  per  share.  We  have  been  unable  to  find  any 
evidence  in  the  record  that  justifies  the  action  of  the  court  be- 
low in  finding  that  the  stock  of  the  appellee  in  the  First  Nar 
tional  Bank  was  worth,  when  the  vote  for  liquidation  took  effect, 
$190.50  per  share.  As  we  have  said,  if  the  assets  of  that  bank 
were  properly  administered,  the  value  of  the  property  of  the 
bank  would  determine  the  value  of  the  stock,  and  if  the  assets 
were  disposed  of  for  their  fair  market  value,  the  appellee  had  no 
reason  to  complain.  We  think  he  is  estopped  from  insisting  that 
the  greater  part  of  the  assets  were  sold  to  this  new  organization, 
as  he  knew  they  were  disposed  of  when  he  accepted  his  share  of 
the  proceeds ;  but  if  he  can  establish  that  by  an  unlawful  com- 
bination between  the  two  banks,  the  assets  were  not  sold  for  their 
fair  market  value,  he  can  have  an  account  taken  of  the  valile  of 
his  stock,  based  upon  such  fair  value  of  the  assets  of  the  bank,  and 
have  a  decree  for  such  difference. 

A  mere  honest  difference  of  opinion  between  him  and  the  other 
parties  authorized  to  wind  up  the  affairs  of  the  bank  will  not 
however  render  those  officers  or  the  First  National  Bank  liable  to 
account,  but  if  it  should  appear  upon  a  re-trial  of  this  case  that 
the  First  National  Bank,  through  its  custodian  of  the  assets  of  the 
bank,  had  fraudulently  disposed  of  the  property  of  the  bank  for 
the  purpose  of  aiding  themselves  at  the  expense  of  appellee,  by 
selling  them  for  less  than  their  fair  value,  those  taking  part  in 
such  fraudulent  practices  must  be  held  to  respond  to  complainant 
below,  and  if  it  should  appear  that  the  old  National  bank  was  a 
party  to  such  fraud,  a  decree  might  well  go  against  it  to  account 
for  the  fair  market  value  of  all  assets  received  by  it  for  less  than 
their  fair  value.  We  think  the  complainant  is  entitled  to  a  fair 
and  honest  disposition  of  the  property  of  the  bank,  and  is  entitled 
to  receive  his  just  and  fair  proportion  of  the  proceeds  thereof,  ac- 
cording to  the  amount  of  his  stock  in  the  bank  compared  with  the. 
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entire  capital.  At  the  same  time  we  hold  that  he  cannot  claim 
to  be  a  stockholder  in  the  new  bank,  nor  entitled  to  share  in  its 
earnings,  nor  object  to  the  transfer  of  the  assets  of  the  bank  in 
which  he  was  a  stockholder  to  the  new  organization,  as,  with  a 
full  knowledge  of  all  the  transactions,  he  took  his  money  arising 
out  of  the  payments  made  by  the  latter  bank  for  such  assets.  The 
evidence  is  very  conHicting  as  to  the  value  of  the  iixtures,  safe, 
books  and  blanks  of  the  First  National,  sold  to  the  old  National 
bank.  They  were  carried  on  the  books  of  the  former  banks  at 
the  value  of  $1,000,  and  were  sold  to  the  hew  bank  for  $1,000, 
and  if  the  correctness  of  the  decree  depended  upon  this  item  alone, 
we  should  not  be  disposed  to  interfere  with  it,  but  we  are  of  the 
opinion  that  the  court  erred  in  finding  from  the  evidence  in  this 
record  that  appellee's  stock  was  of  the  value  of  $190.50  per  share, 
upon  the  ground  that  he  was  equitably  entitled  in  some  way  to  a 
share  in  the  profits  of  the  old  National  bank,  and  without  deter- 
mining whether  the  assets  of  the  Eirst  National  Bank  had  been 
fraudulently  disposed  of  for  less  than  their  value  to  the  injury  of 
the  appellee.  What  we  have  said  disposes  also  of  the  question  of 
the  "  good-will "  of  the  First  National  Bank,  which  it  is  claimed 
was  obtained  by  the  old  National  bank,  as  the  lease  of  the  build- 
ing was  assigned  to  it  and  the  business  carried  on  in  the  same 
way. 

The  First  National  Bank  voluntarily  closed  its  doors  as  a  bank- 
ing institution  on  the  25th  day  of  February,  1885,  and  then 
ceased  to  exist  as  a  banking  institution.  It  did  not,  neither 
could  it,  thereafter  dispose  of  its  franchise,  held  by  it  under  the 
law.  It  had  no  "good- will"  to  dispose  of  independent  of  the 
value  of  the  unexpired  lease  for  the  bank  building.  This  lease 
was  made  by  appellee  to  the  First  National  Bank,  or  its  successor, 
in  September,  1883,  for  five  years,  and  the  unexpired  term  was 
clearly  an  asset  of  the  bank  which  should  have  been  disposed  of 
to  the  best  advantage. 

Upon  a  sale  of  it,  the  "good-will"  would  necessarily  enter  into 
consideration  in  determining  its  value.  Dougherty  v.  Van  Nos- 
trand,  1  HofE.  Oh.  68 ;  Austin  v.  Bays,  2i  Beav.  598. 

If  the  parties  appointed  to  wind  up  the  business  of  the  First 
National  Bank  have  acted  in  good  faith,  and  with  reasonable 
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diligence,  they  should  be  allowed  a  fair  compensation  for  their  ser- 
vices  before  final  distribution  is  made  of  the  remaining  assets. 

For  the  reasons  stated,  the  decree  will  be  reversed  and  the  cause 
remanded  for  further  proceedings 

Eeversed  and  remanded. 


Heath  v.  Second  National  Bank  of  Lat'Ayette. 

(70  lud.  106.) 

Mortgage — power  to  purchase  mortgaged  land. 

A  National  bank  may  purchase,  at  sheriff's  sale,  land  mortgaged  to  it  as  se- 
curity for  a  previous  debt.* 

T^ROM  the  Tippecanoe  Circuit  Court. 

B.  0.  Gregory  and  W.  B.  Gregory.,  for  appellanta. 

J.  M.  Larue  and  F.  B.  Everett,  for  appellee. 

Scott,  J.  Hull  sued  Mary  Heath,  the  appellant,  on  a  note  and 
mortgage,  in  the  Superior  Court  of  Tippecanoe  county.  The  ap- 
pellee, the  Second  National  Bank,  and  others  were  made  parties 
to  the  foreclosure,  as  junior  incumbrancers.  Judgment  was  ob- 
tained by  Hull  against  Mary  Heath  on  the  note,  and  a  decree 
was  rendered  on  the  foreclosure  against  the  other  defendants. 
The  debt  of  the  bank,  the  appellee  in  this  case,  was  found  and 
adjudged  to  be  a  second  lien  on  the  real  estate  described  in  the 
decree  of  foreclosure  ;  and  the  decree  provided  that  the  property 
should  be  sold,  and  the  proceeds  of  the  sale  be  first  applied  to 
the  payment  of  Hull's  judgment,  and  the  surplus  be  applied  to 
the  payment  of  the  debt  of  the  bank.  The  land  was  sold  on  this 
decree,  and  bought  by  the  bank.  A  certificate  of  purchase  was 
issued,  and  at  the  expiration  of  a  year,  the  property  not  having 

*  See  Gould  &  Tucker's  Notes  onE.  S.  ot  U.  S.  930;  Farmers',  etc.,  Nat.  Bank  v.  Wal- 
lace, 45  Ohio  St.  153. 
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been  redeemed,  the  sheriff  made  a  deed  to  the  bank  for  the  prop- 
erty. 

This  action  was  by  appellee,  against  the  appellants,  for  the  pos- 
session of  the  property.  The  complaint  was  in  the  usual  form. 
Answer,  general  denial.  Trial  by  the  court ;  finding  for  the  ap- 
pellee ;  motion  for  a  new  trial  overruled,  and  exception ;  and 
judgment  on  the  finding. 

The  error  complained  of,  and  assigned  in  this  court,  is  the  over- 
ruling of  the  appellants'  motion  for  a  new  trial. 

The  counsel  for  the  appellants  have  presented  and  argued  two 
questions : 

First.  That  a  material  part  of  the  decree  was.  omitted,  in  the 
certified  copy  issiied  by  the  clerk  to  the  sheriff,  viz. : 

"  Any  surplus  that  may  remain  thereafter  to  be  applied  to  the 
payment  and  satisfaction  of  the  lien  of  the  Second  National  Bank." 

The  learned  counsel,  when  the  brief  was  written,  were  laboring 
under  a  misapprehension,  as  to  the  state  of  the  record. 

The  next  question  argued  is,  "  that  the  appellee  had  no  power, 
imder  its  charter,  to  purchase  this  land,  on  this  decree,  in  favor  of 
Hull,  against  the  appellants." 

Section  6137  of  the  Bank  Act,  Revised  Statiites  of  the  United 
States,  page  999,  provides,  that 

"  A  National  banking  association  may  purchase,  hold  and  convey  real  estate 
for  the  following  purposes,  and  for  no  others: 

"First.  Such  as  shall  be  necessary  for  its  immediate  accommodation  in  the 
transaction  of  its  business. 

"Second.  Such  as  shall  be  mortgaged  to  it  in  good  faith  by  way  of  secu- 
rity for  debts  previously  contracted, 

"  Third.  Such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts  previously 
contracted  in  the  course  of  its  dealings. 

"Fourth.  Such  as  it  shall  purchase  at  sales  under  judgments,  decrees 
or  mortgages  held  by  the  association,  or  shall  purchase  to  secure  debts  due 
to  it." 

We  are  of  opinion,  that  under  these  provisions  of  this  statute, 
the  appellee  had  the  power  to  purchase  the  property  in  contro- 
versy, under  the  decree  above  referred  to. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

Petition  for  a  rehearing  overruled. 
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Ttjenek  V.  FiEST  National  Bank  of  Madison. 

ffSInd.  19.)    I 

Judgment  — proof  of —  assignee  of  sheriffs  certificate  of  sale  of  lands —  title  in 
stranger  — amendment  of  return  —  delivery  of  deed  — date  —  Mational  bank — 
power  to  acquire  land.    Sheriff's  deed  —  date  —  delivery. 

In  a  suit  by  tlie  purchaser  at  execution  sale  to  recover  lands  so  purchased  from 
the  execution  defendant,  the  judgment  entry  is  sufficient  proof  prima  facie 
of  the  judgment,  and  the  admission  of  the  pleadings  is  harmless  error. 

In  such  suit  the  defendant  may  not  prove  title  in  a  stranger,  as  against  the  as- 
signee of  the  sheriffs  certificate,  vrho  receives  the  sheriflPs  deed  thereon. 

A  sheriff  may  amend  his  return  to  process,  by  leave  of  the  court,  even  after 
the  expiration  of  his  term  of  office. 

A  National  bank  may  take  title  to  real  estate  in  discharge  of  previous  indebt- 
edness. 

The  date  of  a  deed  \s  prima  facie  evidence  of  the  time  of  its  delivery. 

TjlEOM  the  Jefferson^  Circuit  Court. 

E.  R.   Wilson,  for  appellants. 
0.  A.  KorbVy,  for  appellee. 

NiBLAOK,  J.  The  First  National  Bank  of  Madison  brought 
this  action  against  William  S.  Turner  and  Eliza  A.  Turner,  his 
wife,  to  recover  the  possession  of,  and  to  quiet  its  title  to,  an 
eighty-acre  tract  of  land  in  Jefferson  county. 

Both  defendants  answered  in  general  denial. 

Mrs.  Turner  also  filed  a  cross-complaint  against  the  plaintiff 
and  her  co-defendant,  alleging  that,  on  the  7th  day  of  October, 
1859,  her  husband  and  co-defendant  purchased  the  land  described 
in  the  plaintiff's  complaint,  together  with  other  lands,  for  the 
sum  of  $2,000,  and  received  a  deed  of  conveyance  therefor ;  that 
previous  to  his  said  purchase  he  procured  from  her  the  sum  of 
$500,  to  be  paid  as  purchase-money,  and  which  was  paid  as  such, 
on  said  lands,  and  in  consideration  thereof  it  was  agreed  by  her 
said  husband  that  said  money  should  be  a  lien  on  said  lands  for 
the  repayment '  of  the  same  to  her,  with  ten  per  cent  interest 
thereon,  he  to  pay,  and  having  since  paid,  the  remainder  of  the 
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purchase-money  out  of  his  own  private  means ;  that  her  husband 
was  to  hold  said  lands  in  trust  for  her  until  she  was  reimbursed 
for  the  money  so  advanced  by  her,  and  interest  thereon,  of  all 
which  the  plaintifE  had  notice  ;  that  said  sum  of  $500,  or  any  part 
thereof,  had  never  been  repaid  to  her.  Wherefore  she  demanded 
that  a  lien  against  the  land  claimed  by  the  plaintifE  be  decreed  to 
her,  and  that  she  might  have  all  other  proper  relief.  Issue  was 
joined  on  the  cross-complaint.  A  jury  returned  a  general  verdict 
for  the  plaintifE. 

The  defendants  severally  interposed  a  motion  for  a  new  trial, 
both  assigning  the  same  causes,  and  also  moved  in  arrest  of  judg- 
ment ;  but  their  motions  were,  each  in  its  order,  overruled,  and 
the  plaintiff  had  judgment  on  the  verdict. 

Error  is  assigned  upon  the  overruling  of  the  motion  for  a  new 
trial. 

The  plaintifE,  to  establish  its  title  to  the  land,  relied  upon  a 
sheriff's  sale  made  upon  a  judgment  of  the  Jefferson  Circuit 
Court,  in  a  suit  in  which  the  State,  on  the  relation  of  one  Roberts, 
as  guardian,  was  plaintiff,  and  the  defendant  William  S.  Turner 
and  others  were  defendants. 

Before  offering  that  judgment  in  evidence,  the  plaintiff,  over 
the  objections  of  the  defendants,  introduced  and  read  in  evi- 
dence certain  papers  purporting  to  be  the  complaint,  answer  and 
reply  in  the  cause  in  which  it  was  rendered. 

It  is  objected  that  these  papers  were  not  properly  identified  be- 
fore they  were  so  introduced  and  read,  and  that  the  record  of  a 
cause  cannot  be  put  in  evidence  in  such  a  fragmentary  form.  It 
is  proper  for  a  party  offering  a  judgment  in  evidence,  to  first 
read  the  pleadings  in  the  cause,  to  show  that  the  court  had  juris- 
diction to  render  the  judgment.  But  in  a  case  like  this  it  is  un- 
necessary to  put  the  pleadings  in  evidence  upon  which  the  judg- 
ment was  rendered. 

As  between  the  purchaser  at  a  sheriff's  sale  and  the  execution 
defendant,  it  is  only  necessary  to  show  the  judgment,  the  execu- 
tion, the  sale  and  sheriff's  deed.  Shipley  V.  Shook,  72  Ind.  511 ; 
Meraer  v.  Doe,  6  id.  80  ;  Fmhes  v.  Brown,  2  Blackf .  296 ;  Arm- 
strong V.  Jackson,  1  id.  210;  12  Am.  Dec.  225  ;  Borer  Judicial 
Sales,  §  807.  Waiving  all  discussion  of  the  specific  objections 
Vol.  Ill— 52. 
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urged  to  the  reading  of  the  complaint,  answer  and  reply,  as  above 
stated,  it  is  evident  that  the  appellants  were  not  injured  by  the 
introduction  of  those  papers  in  evidence. 

It  was  made  to  appear  by  the  evidence  that  one  Graham  was 
the  sheriff  who  sold  the  land  in  suit  upon  execution,  and  that  one 
Comely  became  the  purchaser;  that  Comely  borrowed  the  money 
of  the  appellee  with  which  to  pay  the  purchase-money;  that  one 
Whitney,  an  officer  of  the  bank,  became  the  surety  of  Comely 
for  the  repayment  of  the  money  so  borrowed ;  that  Comely  as- 
signed his  certificate  of  purchase  to  Whitney  to  indemnify  him  as 
such  surety ;  that  Comely  made  default  in  such  repayment ;  that 
thereupon  Whitney  assigned  the  certificate  of  purchase  to  the  ap- 
pellee in  payjnent,  or  to  secure  the  payment,  of  the  money  bor- 
rowed by  Comely ;  that  afterward  the  appellee  demanded,  and 
received,  a  sheriff's  deed  from  one  Gavitt  as  the  successor  of 
Graham. 

The  appellants  contend  that  under  all  the  circumstances  dis- 
closed by  the  evidence,  the  appellee  was  prohibited  by  the  Na- 
tional Bank  Act  from  accepting  an  assignment  of  the  certificate  of 
purchase,  and  from  taking  a  deed  to  the  land  in  controversy,  and 
that  hence  the  appellee  derived,  no  title  from  the  sheriff's  deed. 
We  do  not  however  construe  the  prohibition  against  the  gen- 
eral power  of  National  banks  to  acquire  real  estate  as  strictly  as 
the  doctrine  contended  for  by  the  appellants  would  require  us  to 
construe  it.  A  mere  liberal  construction  is  given  to  that  prohi- 
bition by  the  Supreme  Court  of  the  United  States  in  the  case  of 
National  Banh  v.  Matthews,  98  U.  S.  621 ;  2  Nat.  Bank  Cas.  12. 

Besides,  the  appellee  received  a  conveyance  to  the  land  in  dis- 
charge of  a  debt  previously  contracted,  which  is  one  of  the 
methods  by  which  a  National  bank  is  expressly  authorized  to  ac- 
quire real  estate.     U.  S.  E.  S.,  §  5137. 

The  appellants,  as  a  part  of  their  defense,  offered  to  prove  that 
the  certificate  of  purchase  was  assigned  by  Whitney  to  the  ap- 
pellee as  collateral  security  merely  for  the  debt  owed  by  Comely, 
but  the  court  would  not  permit  the  proffered  proof  to  be  made, 
and  that  ruling  is  also  complained  of  by  the  appellants. 

Proof  of  an  outstanding  title  in  some  third  person  will  ordina- 
rily defeat  an  action  for  the  recovery  of  real  estate,  but  in  an  ac- 
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tion  by  a  purchaser  at  sheriff's  sale  against  the  execatiou  defend- 
ant, the  latter  is  not,  as  a  general  rule,  permitted  to  set  up  title  in 
^  third  party  as  a  defense  against  the  purchaser's  right  to  recover. 
Hohson  V.  Doe,  4  Blackf .  487;  Sherry  v.  Denn,  8  id.  542 ;  Gallo- 
way V.  Doe,  I  id.  372;  3  "Wait  Act.  and  Def.  122,  and  authorities 
there  cited. 

A  sheriff's  certificate  is  assignable,  and  the  assignee  stands  in 
the  place  of,  and  becomes  in  legal  effect,  the  purchaser  at  the  sKer- 
iff's  sale.  Splahn  v.  Gillespie,  48  Ind.  397.  The  appellee  was 
therefore  the  purchaser  at  sheriff's  sale  of  the  land  of  the  appel- 
lants, within  the  meaning  of  the  rule  laid  down  as  above. 

If  however  the  proposed  evidence  had  been  admitted,  it  could 
at  most  have  only  shown  that  the  appellee  held  the  land 
described  in  the  sheriff's  certificate  as  the  trustee  of  Comely,  and 
this  would  not  have  defeated  the  appellee' s  right,  as  the  holder  of 
the  legal  title  under  the  sheriff's  deed,  to  recover  the  land  thus 
held  by  the  appellee. 

On  the  trial  the  appellee,  as  a  part  of  its  evidence  in  chief, 
offered  the  return  made  by  Graham,  as  sheriff,  to  the  execution 
on  which  he  sold  the  land.  This  return  being  objected  to,  was 
then  withdrawn.  Afterward  the  execution,  with  an  amended  re- 
turn, was  offered  and  admitted  in  evidence,  over  several  objections 
urged  by  the  appellants. 

The  bill  of  exceptions  contains  the  following  statement  as  to 
the  amendment  of  the  return  and  its  admission  in  evidence  as 
amended : 

"  And  for  the  purpose  of  fully  and  properly  presenting  the 
question  of  the  admissibility  of  said  execution  and  said  amended 
return  upon  said  objections  of  the  defendants  thereto,  it  was 
agreed  and  admitted  by  the  parties  that  the  following  facts  were 
true  and  should  be  considered  by  the  court  in  determining  said 
questions,  viz'.:  That  said  writ  and  original  return  thereto  first 
offered  to  be  given  in  evidence  by  plaintiff  was  filed  in  the  clerk's 
office  by  James  Graham,  the  then  sheriff  of  said  county,  on  the 
26th  day  of  April,  1875,  and  was  by  the  clerk  then  recorded  in 
execution  docket  '  G '  therein,  on  page  147.  That  James  Graham's 
term  of  office  as  shei-iff  expired  in  August,  1875,  and  that  he  has 
not  been  sheriff  since,  or  in  any  other  way  since  connected  with 
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the  sheriff's  office.  That  said  amended  return  was  made  by  him 
during  the  trial  of  this  cause,  and  since  the  original  return  was 
offered  in  evidence  by  the  plaintiff ;  that  he  so  made  said  amended 
return  at  the  request  of  Mr.  Korbly,  counsel  for  the  plaintiff,  by 
leave  of  court  first  obtained ;  that  at  the  time  he  so  made  it,  he 
was  not  the  sheriff,  or  acting  in  any  official  capacity  under  the 
sanction  of  an  oath,  other  than  the  oath  he  took  as  sheriff,  his 
official  oath ;  and  the  court  taking  into  consideration  all  of  said 
matters,  so  admitted,  overl'uled  said  objections." 

The  objections  urged  to  the  admission  of  the  amended  return 
are: 

1st.  That  as  the  original  return  had  become  a  matter  of  record, 
and  as  Graham's  term  of  office  had  expired,  the  amendment  was 
wholly  unauthorized,  whether  made  with  or  without  leave  of 
court. 

2d.  That  the  court  in  any  event  had  no  power  to  authorize  an 
amendment  of  the  original  return  after  it  had  been  entered  of 
record  without  notice  to  all  persons  who  might  be  affected  by  the 
proposed  amendment. 

It  may  be  regarded  as  well  settled  in  practice  in  this  State,  that 
a  sheriff  may,  by  leave  of  the  court,  amend  bis  return  in  a  given 
case,  so  as  to  make  it  conform  to  the  facts  as  they  occurred,  after 
his  term  of  office  has  expired  Dwiggins  v.  Qooh,  71  Ind.  579. 
But  it  is  not  so  well  settled  as  to  when,  if  ever,  such  leave  of 
court  can  only  be  granted  upon  notice  to  the  parties  interested  in 
the  subject-matter  of  the  return  sought  to  be  amended.  Free- 
man Executions,  §  358  ;  Herman  Executions,  398.  The  question 
as  to  whether  this  is  a  case  in  which  notice  ought  to  have  been 
given  of  the  application  to  the  court  for  leave  to  amend  the  re- 
turn is  not  raised  by  the  record,  and  is  hence  not  properly  before 
us.  The  agreed  statement  of  facts  reserved  no  question  as  to  the 
manner  in  which  the  court  granted  leave  to  make  the  amendment 
objected  to,  as  nothing  is  said  in  that  statement  as  to  the  circum- 
stances under  which  the  leave  was  obtained,  and  as  no  exception 
seems  to  have  been  reserved  to  the  granting  of  the  leave  now 
complained,  of.  For  aught  that  appears,  full  notice  of  the  appli- 
cation for  leave  may  have  been  given,  and  we  must  assume  that 
the  court  did  not  transcend  its  powers  in  granting  the  leave.     At 
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the  trial,  in  connection  with  the  testimony  of  Graham  concerning 
the  sale  of  the  land  on  execution,  a  receipt  from  Roberts,  the 
relator  in  the  judgment,  to  him  as  sheriff,  for  a  sum  of  money 
derived  from  that  sale  and,  other  sales  on  the  same  execution,  was 
read  in  evidence  over  the  objection  of  the  appellants,  and  of  that 
they  will  complain.  That  receipt  appears  to  us  to  have  been 
competent  as  a  part  of  the  res  gestcB.  At  all  events,  we  are  unable 
to  see  that  the  appellants  were  in  any  manner  injured  by  its  in- 
troduction in  evidence.  The  court,  in  substance,  instructed  the 
jury  that  the  judgment,  execution,  amended  return  and  sheriff's 
deed  were  taken  in  connection  with  some  other  matters  referred 
to,  sufficient  to  make  out  a  prima  facie  case  for  the  appellee. 
The  appellants  argue  that  this  was,  in  effect,  taking  the  case  away 
from  the  jury,  and  consequently  wrong.  It  was  the  duty  of  the 
court  to  give  a  construction  to  the  record  and  other  written  evi- 
dence in  the  cause ;  and  as  no  valid  objection  has  been  shown  to 
any  of  them,  the  instruction  gave  the  judgment,  execution, 
amended  return  and  sheriff's  deed  the  only  construction  which  the 
court  could  have  properly  given  them  as  evidence  before  the  jury. 
The  appellants  also  reserved  exceptions  to  the  third,  fourth,  fifth, 
sixth,  seventh,  eighth  and  ninth  instructions  given  by  the  court 
at  the  request  of  counsel  for  the  appellee,  but  no  specific  objec- 
tion has  been  pointed  out  to  any  one  of  those  instructions.  The 
court  also  instructed  the  jury  that  the  date  of  a  deed  is  prima 
facie  evidence  of  the  date  of  its  delivery,  and  in  that  we 
think  the  law  was  correctly  stated  as  applicable  to  the  subject  to 
which  the  instruction  related.  Mrs.  Turner's  cross-complaint  was 
not  well  sustained  by  the  evidence.  In  relation  to  some  of  its 
most  material  averments  the  evidence  was  quite  uncertain  and 
unsatisfactory.  "We  would  not  therefore  be  justified  in  holding 
that  the  verdict  was  not  sustained  by  the  evidence.  Such  a 
trust  as  that  set  up  by  Mrs.  Turner  cannot  prevail  against  the 
face  of  the  deed,  unless  it  be  fairly  and  clearly  established  by  the 
evidence. 

Other  questions  have  been  either  argued  or  suggested  by  the 
appellants,  but  what  has  been  said  practically  disposes  of  all  mat- 
ters that  have  been  fully  presented  and  argued  as  reasons  for  the 
reversal  of  the.judgment. 
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Error  is  also  assigned  upon  the  refusal  of  the  court  to  arrest 
the  judgmeut,  but  no  argument  has  been  submitted  in  support  of 
that  assignment  of  error. 

The  judgment  is  affirmed,  with  costs. 


Holmes  v.  Boyd. 

(90  Ind.  333.) 


Mortgage — foreeloaure — who  may  trring  suit.  National  hanks — purchase  of 
mortgage  on  lands.  Contract  —  not  to  sue  —  consideration — payment  of  in- 
terest. 

Where  a  note  secured  by  mortgage  is  purchased  by  a  bank,  and  indorsed  to 
its  cashier,  he  may  sae  to  foreclose  in  his  own  name,  under  the  Code. 

A  National  bank,  lawfully  holding  a  mortgage  on  real  estate,  may,  to  protect 
its  interests,  purchase  a  prior  mortgage  on  the  same  real  estate. 

An  agreement  not  to  sue  a  promissory  note  which  is  due,  in  consideration 
of  the  agreement,  by  the  purchaser  of  land  mortgaged  to  secure  it,  to  pay  at 
the  end  of  each  year  interest  not  exceeding  the  rate  provided  for  by  the 
note,  is  without  consideration,  and  suit  invalid. 

"TIROM  the  Boone  Circuit  Court. 

P.  H.  Dutch, Davidson,  Baker,  J.  W.   Clements,. 

0.  P.  Mahan,  IT.  JV.  Spaan  and  K  Heiner,  for  appellants. 

G.  W.  Chapman  and  V.  J.  Hammond,  for  appellee. 

NiBLAOK,  C.  J.  Action  by  John  M.  Boyd,  cashier  of  the  First 
National  Bank  of  Thorntown,  for  the  nse  and  benefit  of  that 
bank,  against  Ira  N.  Holmes  and  Amanda  D.  Holmes,  his  wife, 
Patrick  H.  Dutch  and  Mary  A.  Dutch  his  wife,  and  Charles  A. 
Dryer,  assignee  in  bankruptcy  of  the  said  Ira  N.  Holmes,  and 
commenced  on  the  3d  day  of  December,  1878.  The  complaint 
alleged  that  on  the  1st  day  of  January,  1869,  the  said  Ira  N. 
Holmes  executed  to  one  Armstrong  Ross  his  promissory  note  for 
$3,000,  payable  on  or  before  the  1st  day  of  January,  1870,  with- 
out relief  from  valuation  laws,  and  with  ten  per   cent  interest 


SUPREME  COURT,  1883.  .     415 

Holmes  v.  Boyd. 

from  date ;  that  on  the  5th  day  of  January,  1869,  the  said  Holmes 
and  wife,  to  secure  the  payment  of  said  note,  executed  a  mort- 
gage on  certain  described  real  estate  in  Boone  county,  which  was 
duly  recorded;  that  on  the  12th  day  of  December,  18T7,  the 
said  Holmes  and  wife  executed  a  mortgage  to  the  plaintiff,  as  such 
cashier,  on  the  same  lands  to  secure  a  prior  indebtedness  of  Holmes 
to  the  bank  in  the  sura  of  $7,000  ;  that  afterward  it  became 
necessary,  in  order  to  protect  the  interests  of  the  bank  in  the 
mortgaged  lands,  that  the  plaintiif  should  purchase  the  note  and 
senior  mortgage  executed  to  the  said  Ross,  as  above  stated,  and 
accordingly,  on  the  30th  day  of  November,  1878,  he  as  such 
cashier,  purchased  and  received  by  proper  assignment  to  him  as 
such  in  writing,  said  note  and  mortgage  from  the  said  Hoss,  copies 
of  which  note,  mortgage  and  assignments  were  filed  with  the 
complaint ;  that  the  said  Charles  A.  Dryer,  as  such  assignee  in 
bankruptcy,  and  the  said  Patrick  H.  Dutch  and  Mary  A.  Dutch, 
all  claimed  to  have  some  interest  in  the  mortgaged  lauds  and  were 
all  required  to  answer  as  to  their  said  interests.  Wherefore  the 
plaintiff  demanded  judgment  on  the  note  and  a  foreclosure  of  the 
mortgage.  Payments  of  interest  were  indorsed  on  the  copy  of 
the  note  filed  with  the  complaint  up  to  and  including  January  1, 
1878.  The  last  two  indorsements  of  interest  paid  were  as  fol- 
lows: 

"January  1,  1887,  received  $300,  it  being  the  interest  up  to  this  date  on  the 
within  note." 

"Received  on  the  within  $300,  being  the  interest  to  this  date,  January  1, 
1887,  (of)  Mary  A.  Dutch." 

Holmes  and  wife  and  Patrick  H.  Dutch  demurred  separately 
to  the  complaint,  but  the  complaint  was  held  sutficient  as  to  them. 
Mrs.  Holmes  and  Patrick  H.  Dutch  made  no  further  defense  and 
Dryer  made  default.  Holmes  and  Mrs.  Dutch  answered  sepa- 
rately. 

In  her  fifth  paragraph  of  answer  Mrs.  Dutch  pleaded  in  abate- 
ment that  prior  to  the  1st  day  of  January,  1878»  she  became  the 
owner  of  the  mortgaged  lands  and  then  continued  to  be  such 
owner ;  that  on  the  5th  day  of  January,  1878,  she  and.  her  hus- 
band, Patrick  H.  Dutch,  entered  into  an  agreement  with  Arm- 
strong Ross,  who  was  then  the  owner  of  the  note  and  mortgage 
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sued  on,  that  she  should  pay  the  interest  due  on  the  note  on  the 
first  day  of  that  month  and  interest  at  the  rate  of  ten  per  cent  for 
the  year  1878,  to  be  paid  on  the  1st  day  of  January,  1879,  and 
interest  at  the  rate  of  eight  per  cept  for  the  year  1879,  to  be  paid 
January  1,  1880;  that  in  consideration  thereof  the  said  Ross 
would  extend  the  time  for  the  payment  of  said  note  until  the  1st 
day  of  January,  1880 ;  that  thereupon  she  paid  to~  the  said  Eoss 
the  sum  of  $300  in  pursuance  of  said  agreement;  that  upon  re- 
ceiving said  sum  of  money  said  Eoss  reduced  the  said  agreement 
to  writing  and  signed  the  same  as  follows : 

"Whereas,  Mary  A.  Dutcli  has  bought  of  IraN.  Holmes  a  certain  tract  of 
land  in  Sugar  Creek  township,  Boone  county,  Indiana,  on  which  I  hold  a  mort- 
gage; and  whereas  she  has  this  day  paid  me  $300  interest  on  said  note  secured 
by  said  mortgage,  the  same  being  the  interest  up  to  1st  day  of  January,  1878 : 
Now,  then,  if  the  said  Mary  A.  Dutch  shall  pay  me  ten  per  cent  interest 
promptly  for  this  year  on  said  note  and  mortgage,  on  the  1st  day  of  January, 
1879,  and  eight  per  cent  interest  for  the  year  1879,  payable  on  the  let  of 
January,  1880,  I  agree  to  extend  the  payment  of  said  note  and  mortgage  two 
years  from  this  1st  of  January,  1878,  provided  interest  is  paid  as  herein 
stated,  January  5th,  1878. 

"Armstbong  Ross." 

That  the  note  and  mortgage  referred  to  in  the  foregoing  agree- 
ment were  the  same  note  and  mortgage  described  in  the  com- 
plaint ;  that  the  plaintiff  afterward  purchased  the  note  and  mort- 
gage with  full  knowledge  of  the  existence  of  the  agreement 
above  set  out,  and  had  commenced  this  action  before  any  further 
interest  was  due  under  such  agreement.  Wherefore  she  demanded 
that  this  action  should  abate. 

Issue ;  trial  by  a  jury ;  verdict  for  the  plaintiff,  finding  that 
the  sum  of  $3,519.16  was  due  upon  the  note,  and  that  the  plaintiff 
was  entitled  to  a  foi-eclosure  of  the  mortgage. 

A  motion  for  a  new  trial  being  first  denied,  the  court  adjudged 
that  the  amount  found  to  be  due  by  the  jury  was  due  upon  the 
note,  and  decreed  a  foreclosure  of  the  mortgage. 

Questions  are  made  here' upon  the  sufficiency  of  the  complaint 
as  against  Holmes  and  wife  and  Patrick  H.  Dutch  upon  demurrer, 
and  upon  the  refusal  of  the  court  to  admit  the  agreement  in 
writing  between  Armstrong  Eoss  and  Mrs.  Dutch,  set  out  as 
above  in  evidence  at  the  trial. 
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The  first  objection  urged  to  the  complaint  is  that  the  bank 
ought  to  have  been  the  plaintiff  instead  of  Boyd. 

The  bank  doubtless  might  have  treated  the  assignments  of  the 
note  and  mortgage  as  having  been  made  directly  to  it,  and  have 
sued  as  the  sole  plaintiff,  but  these  assignments  made  Boyd  a  trus- 
tee of  an  express  trust,  and  hence  he  was  authorized  to  sue  Avith- 
out  joining  the  bank,  for  the  benefit  of  which  the  assignments 
were  evidently  intended.  R.  S.  18S1,  §  252 ;  Dan.  Neg.  Instr., 
§  417  ;  Baldwin  v.  Bank,  1  Wall.  234 ;  Waddle  v.  Harlech,  33 
Ind.  231 ;  Heavenridge  v.  Mondy,  34  id.  28 ;  Wolcott  v.  Stand- 
ley,  62  id.  198 :   Garton  v.  Union  City  Wat.  Banh,  34  Mich.  279. 

The  next  objection  to  the  complaint  is,  that  upon  the  facts 
averred  Boyd  was  not  permitted  to  purchase  the  mortgage  from 
Eoss  for  the  bank,  and  that  for  that  reason  the  assignment  of  the 
mortgage  to  Boyd  was  void. 

It  is  true  that  National  banking  associations  cannot  purchase, 
hold  or  convey  real  estate  except  in  certain  specified  cases. 

Some  of  these  excepted  cases  are  where  real  estate  is  mortgaged 
to  such  associations  in  good  faith  by  way  of  security  for  debts 
previously  contracted,  where  real  estate  is  conveyed  to  them  in 
satisfaction  of  debts  previously  contracted  in  due  course  of  busi- 
ness, and  where  they  buy  real  estate  at  sales  under  judgments, 
decrees  or  mortgages  held  by  them,  or  purchase  that  kind  of 
property  to  secure  debts  due  to  them.  U.  S.  R.  S.,  §  5137 ; 
Heath  v.  Second  Nat.  Banh  of  Lafayette,  70  Ind.  106  ;  ante  406. 

No  objection  is  made  to  the  validity  of  the  junior  mortgage 
taken  by  Boyd  to  secure  a  pre-existing  debt  due  to  the  bank. 
The  authority  to  take  this  junior  mortgage  being  conceded,  the 
'right  of  acquiring '  such  further  interest  in  the  mortgaged  lands 
as  was  necessary  for  the  protection  of  the  security  afforded  by  the 
junior  mortgage  appears  to  us  to  have  followed  as  a  necessary 
consequence. 

No  restriction  is  imposed  upon  a  banking  association  in  taking 
a  mortgage  to  secure  a  debt  previously  contracted.  When  there- 
fore a  National  bank  takes  a  mortgage  for  such  a  purpose  it  be- 
comes invested  with  all  the  rights  which  usually  belong  to  a  mort- 
gagee. Among  these  is  the  right  to  protect  itself,  by  all  the 
usual  business  methods,  against  the  disastrous  consequences  likely  to 
Vol.  Ill— 53. 
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result  from  older  liens  upon  the  mortgaged  property.  First  Nat. 
Bank  v.  Nat.  Exchange  Bank,  92  U.  S.  122;  1  Nat.  Bank  Oas. 
124.  We  consequently  know  of  no  ground  on  which  the  author- 
ity of  Boyd  to  purchase  the  note  and  mortgage  in  suit  for  the  use 
of  the  bank  represented  by  him  can  be  seriously  questioned. 
Upton  V.  Nat.  Bank,  120  Mass.  153  ;  1  Nat.  Bank  Oas.  618 ; 
Ornn  v.  Merchants'  Nat.  Bank,  16  Kans.  341 ;  1  Nat.  Bank 
Gas.  490  ;  tSf  afford  v.  First  Nat.  Bank,  37  Iowa,  181 ;  18  Am. 
Kep.  6 ;  1  Nat.  Bank  Cas.  486. 

Furthermore,  as  has  been  seen.  National  banking  associations 
are  expressly  authorized  to  purchase  real  estate,  which  may  of 
course  include  any  interest  in  such  property  when  necessary  to 
secure  debts  already  due  them. 

A  contract  for  forbearance  in  suing  upon  a  promissory  note,  or 
other  similar  instrument  in  writing,  after  it  has  become  a  binding 
obligation  upon  the  makers,  must  be  upon  some  new  considera- 
tion. This  rule  applies  not  only  to  cases  in  which  the  rights  of 
sureties  are  affected,  but  extends  to  all  contracts  of  that  character. 
A  distinct  and  adequate  consideration  is  an  essential  requisite  in 
all  contracts  of  forbearance  to  sue.  Chit.  Cont.  289 ;  1  Pars. 
Cont.  440  ;  2  id.  26  ;  AM  v.  Alexander,  45  Ind.  523  ;  15  Am. 
Kep.  270  ;  Buck  v.  Smiley,  64  Ind.  431 ;  Starret  v.  Burkhalter, 
70  id.  285;  Lemmon  v.  Whitman,  76  id.  318  ;  39  Am.  Eep.  150. 

As  the  note  was  overdue  when  Mrs.  Dutch  paid  $300  upon  it 
as  in  full  of  interest  due  upon  it  up  to  the  1st  day  of  January, 
1878,  the  appellants'  claim,  upon  the  authority  of  Burns  v.  An- 
derson, 68  Ind.  202  ;  34  Am.  Eep.  250,  that  it  was  then  drawing 
only  six  per  cent  interest,  and  that  consequently  the  amount  of 
interest  paid,  and  agreed  to  be  paid,  by  Mrs.  Dutch,  being  in 
excess  of  that  rate  of  interest,  constituted  a  sufficient  considera- 
tion^or  the  agreement  to  extend  the  time  of  payment  of  the  note. 

At  the  time  their  brief  was  filed  this  claim  of  the  appellants 
raised  a  question  of  some  interest  with  reference  to  some  of  our 
decided  cases,  but  since  that  time  the  case  of  Burns  v.  Ander- 
son, supra,  relied  upon  has  been  overruled  by  the  court,  and  the 
doctrine  of  the  case  of  Kilgore  v.  Powers,  5  Blackf.  22,  re-as- 
serted and  re-established.  The  amount  of  interest  which  Mrs. 
Dutch  paid  as  well  as  agreed  to  pay  was  not  for  that  reason 
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in  excess  of  the  lawful  interest  accruing  and  to  accrue  upon  the 
note.     Shaw  v.  Bigly,  84  Ind.  375  ;  43  Am.  Eep.  96. 

Neither  the  payment  of  interest  already  accrued  nor  a  promise 
to  pay  such  interest  as  may  thereafter  lawfully  accrue  upon  a  note, 
will  afford  a  sufficient  consideration  for  an  agreement  to  extend  the 
time  of  payment  of  the  note.     8tarret  v.  Burhhalter,  supra. 

Mrs.  Dutch  neither  paid  nor  agreed  to  pay  a  greater  rate  of  in- 
terest than  was  specified  in  the  note,  and  neither  paid  nor  prom- 
ised to  pay  any  interest  in  advance.  There  was  therefore  no 
new  consideration  to  support  the  agreement  for  the  extension 
of  time  entered  into  with  Ross.  The  agreement  was  in  conse- 
quence ineffectual  as  a  contract  for  forbearance,  and  inoperative 
for  any  other  practical  purpose. 

The  Circuit  Court  did  not  err  in  refusing  to  permit  the  agree- 
ment to  be  read  in  evidence.  Other  questions  have  been  inci- 
dentally discussed  by  counsel  but  they  are  not  presented  in  such 
manner  as  to  require  any  decision  upon  them. 

The  judgment  is  affirmed,  with  costs. 


Wasson  v.  Fiest  National  Bank  of  Indianapolis. 

(IffT  Ind.  2013.) 
Taxation  —  stock  —  deduotion  of  debts —  discrimination — judicial  notice. 

Where  a  tax  law  of  a  State  allows  tax  payers  to  deduct  their  debts  from  the 
assessed  value  of  a  class  of  credits  which  constitute  a  material  portion  of 
the  moneyed  capital  of  the  State  in  the  hands  of  its  citizens,  but  denies  to 
the  owners  of  National  bank  stock  the  right  to  deduct  their  debts  from  the 
assessed  value  of  such  stock,  it  is  an  invalid  discrimination  under  section 
5219,  United  States  Eevisedr  Statutes. 

Courts  will  take  judicial  notice  that  the  moneyed  capital  from  which  the  tax 
payer  may  so  deduct  his  debts  is  a  material  portion  of  the  whole  moneyed 
capital  of  the  State.     See  5  Am.  St.  Rep.  846,  note. 

TIROM  the  Marion  Superior  Court. 

W.  W.  Woollen,  8.  Olaypool,  W.  A.  Ketcham  and  F.  T.  Eord, 
Attorney-General,  for  appellant. 
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R.  Hill,  R.  N.  Lamb,  A.  L.  Mason.  R.  B.  Duncan,  J.  S. 
Duncan,  O.  W.  Smith,  J.  R.  Wilson  and  W.  U.  E.  Miller,  for 
appellee. 

ZoLLAES,  J.  It  is  well  settled  that  this  court  will  not  grant  a 
rehearing  upon  grounds  not  urged  in  argument  preceding  the  de- 
cisions. Board,  etc.  v.  Center  Tp.,  105  Ind.  422,  and  cases  there 
cited. 

The  main  question  presented  by  the  record  in  this  case  is  an 
important  one.  A  rehearing  was  granted,  and  an  oral  argument 
solicited  by  the  court  upon  that  question. 

It  is  now  urged  that  the  complaint  is  technically  defective. 
These  objections  were  not  urged  in  argument  prior  to  the  former 
decision,  and  as  a  rehearing  would  not  have  been  granted  on  ac- 
count of  them,  we  think  that  in  this  particular  case  they  should 
not  enter  into  the  decision.  Without  intending  to  commit  the 
court  in  the  way  of  a  ruling,  we  may  say  in  passing,  that  if  we 
were  to  write  upon  those  questions,  as  at  present  advised,  we 
should  feel  constrained  to  hold  that  the  objections  are  not  well 
taken.  If  however  appellant  is  correct  in  his  contention  he  may 
make  available  what  he  now  urges  by  way  of  an  answer  below. 

The  one  important  question  presented  by  the  record  is  this :  In 
the  assessment  and  taxation  of  shares  of  National  bank  stock,  are 
the  owners  thereof  having  no  otlier  credits  or  moneyed  capital  from 
which  to  deduct  their  hona  fide  debts,  entitled  to  deduct  them 
from  the  assessed  value  of  such  shares  of  stock  ?  The  law  of 
this  State  provides  that  in  the  assessment  and  taxation  of  what  in 
the  statute  is  denominated  credits,  the  individual  tax  payer,  as 
owner  thereof,  may  deduct  therefrom  his  T:)ona  fide  debts,  except 
debts  of  certain  designated  classes.  E.  S.  1881,  §§  6332,  6333, 
6336. 

The  first  question  for  decision  is :  From  what  credits  may 
such  debts  be  deducted  by  the  individual  tax  payer,  and  what  does 
the  word  ''  credit ' '  include  ? 

The  statute  farther  provides  that  the  assessor  shall  furnish  to 
the  tax  payer  blanks  upon  which  he  shall  furnish  a  list  of  his 
personal  property  of  every  description  owned  by  him  on  the  1st 
day  of  April.     R.  S.  1881,  §  6330. 
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So  far  as  material  here,  section  6332  is  as  follows : 

"In  making  out  the  statement,  eacli  person  shall  put  down  the  credits  due 
and  owing  from  any  person  or  corporation,  whether  in  or  out  of  the  county, 
separately  from  the  rest  of  his  personal  property;  and  every  credit  for  a  sum 
certain,  payable  either  in  money  or  labor,  shall  be  valued  at  a  fair  cash  value 
for  the  sum  so  payable  ;  and  if  for  any  article  of  property,  or  for  labor  or  for 
services  of  any  kind,  it  shall  be  valued  at  the  current  price  of  such  property, 
labor  or  services.  In  making  up  the  amount  of  credits  which  any  person  is 
required  to  list,  for  himself  or  for  any  other  person,  company  or  corporation, 
he  shall  be  entitled  to  deduct  from  the  gross  amount  of  credits  the  amount  of 
all  bona  fide  debts  owing  by  such  person,  company  or  corporation  to  any  other 
person,  company  or  corporation,  for  a  consideration  received.  *  *  *  Noth- 
ing in  this  section  shall  be  so  construed  as  to  authorize  any  deductions  allowed 
by  this  section  to  be  made  from  the  value  of  any  other  item  of  taxation  than 
credits.  In  making  out  the  statement  he  shall  also  exhibit  to  the  assessor,  for 
the  purposes  of  valuation,  a  list  of  all  notes,  drafts,  mortgages  and  judgments 
held  or  owned  by  him  ;  and  he  shall  also,  for  the  information  of  the  assessor, 
furnish  him  with  a  list  containing  the  number  and  amount  of  all  United  States 
and  State  bonds,  and  notes  and  other  securities  of  the  United  States  not  tax- 
able, held  or  owned  by  him  on  said  first  day  of  April." 

The  tax  payer  is  not  allowed  to  temporarily  convert  his  prop- 
erty and  money  into  non-taxable  securities  for  the  purpose  of 
escaping  taxation. 

The  above  provision  of  the  section  is  perhaps  to  insure  good 
faith  in  that  regard,  by  furnishing  the  assessor  some  data  from 
which  to  determine  as  to  whether'  or  not  the  tax  payer,  by  such 
conversion,  has  attempted  to  evade  taxation.     See  also  §  6335. 

The  list  furnished  to  the  tax  payer  has  two  columns  in  which 
to  set  down  the  value  of  the  articles  of  personal  property  or  cred- 
its, etc.  In  one  of  these  the  tax  payer  is  required  to  set  down 
the  vakie,  and  the  other  is  designed  to  be  used  by  the  assessor  for 
a  like  purpose.  If  the  value  affixed  by  the  tax  payer  is  satisfac- 
tory to  the  assessor  he  may  adopt  it ;  if  it  is  not,  he  may  disre- 
gard it,  and  affix  a  valuation  of  his  own. 

It  is  required  by  the  several  sections  of  the  statute,  and  espe- 
cially by  sections  6330  and  6336,  that  the  tax  payer  shall  put  down 
upon  the  list  ftirnished  to  him  all  of  his  personal  property,  in- 
cluding credits  due  to  him,  of  every  description. 

In  putting  down  "  the  credits  due  and  owing,"  the  tax  payer  is 
not  required  to  itemize,  but  may  put  down  the  sum  of  them  all, 
and  his  estimate  of  their  value.  In  this  he  may  be  mistaken,  or 
he  may  intentionally  underestimate  their  value. 
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For  the  purpose  of  enabling  the  assessor  to  detect  and  correct 
the  wrong,  it  is  provided  in  the  latter  part  of  section  6332,  supra, 
that  the  tax  payer  shall  exhibit  to  him  a  list  of  all  notes,  drafts, 
mortgages  and  judgments  held  or  owned,  etc.  These  are  not  to 
be  furnished  for  the  purpose  of  being  listed  by  the  assessor,  but 
for  the  purpose  of  valuation.  Of  course,  if  the  owner  has  neg- 
lected to  list  them,  the  assessor  may  do  so,  but  the  law  contem- 
plates a  listing  by  the  tax  payer.  This  all  shows  that  notes, 
drafts,  mortgages  and  judgments  are  all  credits  within  the  mean- 
ing of  that  section  of  the  statute,  and  hence  credits  from  which 
the  designated  ionajlde  debts  may  be  deducted  by  the  tax  payer. 
This,  it  seems  to  us,  must  be  plain.  The  statute  also  provides 
the  form  of  the  schedule  to  be  furnished  by  the  assessor  to  the 
tax  payer.  §  6336.  That  schedule  is  full  and  specific,  and  was 
intended  to,  and  does  provide  in  detail  the  place  and  manner  of 
listing  for  taxation  all  articles  and  items  of  personal  property,  in- 
cluding moneyed  capital  and  credits  of  every  description.  These 
are  to  be  put  down  opposite  to  numbers.  The  first  five  numbers 
or  items  are  as  follows : 

"1.  Money  on.  hand,  or  on  deposit  within  or  without  this  State,  subject  to 
my  order,  check  or  draft. 

"3.  All  moneys  loaned  by  me,  either  on  time  or  on  call. 

"3.  All  bonds  belonging  to  me  or  in  which  I  have  any  interest,  issued  by 
bodies  corporate,  either  within  or  without  this  State. 

"4.  All  bonds  belonging  to  me  or  in  which  I  have  any  interest,  issued  by 
public  corporations,  including  State,  county,  city,  town  and  all  other  bonds  of 
this  class. 

"5.  All  shares  of  stock  in  any  corporation  formed  outside  of  this  State  ;  and 
also  all  shares  of  stock  in  any  corporation  formed  in  this  State,  and  conducting 
its  business  outside  of  this  State." 

From  the  above  items  the  schedule  makes  no  provision  for  de- 
ducting the  designated  ionafide  debts  of  the  tax  payers.  It  will 
be  observed  also  that  the  above  items  do  not  include  the  "  cred- 
its" mentioned  in  section  6332,  supra;  nor  do  they  include 
"  money  at  interest,"  except  as  that  may  be  included  in  and  as 
meaning  the  same  as  money  loaned. 

The  only  other  number  or  item  in  the  schedule  material  here 
is  number  or  item  82,  at  the  close  of  the  schedule,  which  is  as 
follows : 
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"82.  Credits  (by  whicli  ia  meant  whatever 
is  due  to  the  party  from  any  other 
person,  company  or  corporation,  in 
the    shape   of    labor,    property  or 

money)  amoiintiug  to $ 

Less  my  iona  fide  indebtedness 

(substracted    from  the  credits) . .  $ 

Leaving    a,    residue    of    credits, 
amounting  to $ " 

This  item  in  the  schedule  is  in  perfect  harmony  with  our 
construction  of  section  6332,  supra,  and  embraces  the  same  kind 
of  credits,  and  none  other,  from  which  the  honafide  debts  may  be 
deducted.  It  does  not  include  the  first  two  items  in  the  schedule, 
money  on  hand  or  on  deposit,  and  money  loaned  on  time  or  on 
call,  nor  does  it  include  the  items  of  bonds  and  stocks.  It  there- 
fore includes  notes,  drafts,  mortgages  and  judgments  held  or  owned 
by  tax  payers,  except  they  are  to  secure  money  loaned  ;  amounts 
due  them  for  goods  and  various  manufactured  articles  sold  at 
wholesale  or  retail ;  for  materials  furnished ;  for  work  and  labor ; 
for  professional  services  ;  amounts  due  upon  public  improvements; 
on  account  of  lands  sold,  and  all  other  credits  of  every  description, 
due  from  any  person,  company  or  corporation,  in  the  shape  of 
labor,  property  or  money,  except  amounts  due  on  loans  on  tinie 
or  on  call.  And  this  is  so  whether  the  notes,  mortgages,  judg- 
ments and  the  other  items  of  indebtedness  draw  interest  or  not. 
Judgments  draw  interest  under  the  provisions  of  our  law.  As  a 
usual  thing,  notes  and  mortgages  draw  interest,  and  so,  as  a  gen- 
eral thing,  ^her  accounts  for  goods,  raw  material  and  manufac- 
tured articles  sold,  draw  interest  after  the  expiration  of  stated 
periods  of  credit.  The  fact  then  that  the  credits  may  draw  inter- 
est makes  no  difference  under  the  schedule  and  section  6332, 
supra. 

Section  6333,  at  first  blush,  seems  to  be  in  conflict  with  the 
above  sections  as  we  construe  them.  That  section  is  by  way  of  a 
limitation  upon  deductions  to  be  made  by  the  tax  payer.  It  pro^ 
vides  that  "JSTo  person,  company  or  corporation  shall  be  entitled 
to  any  deduction  from  the  amount  of  any  bonds,  stocks,  money 
loaned  or  money  at  interest,"  etc.  If  "money  at  interest,"  as 
used  in  the  section,   means  any  thing  different  from  "  money 
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loaned,"  if,  in  other  words,  it  means  that  because  accounts,  notes, 
judgments,  etc., may  draw  interest,  they  are  "money  at  interest," 
then  clearly  the  section,  that  far,  is  in  conflict  with  the  schedule 
and  section  6332,  supra. 

It  is  a  settled  rule  that  in  the  construction  of  a  statute,  all  of  its 
various  sections  and  provisions  must  be  construed  together,  so  as 
to  ascertain  the  intention  of  the  law-makers,  and  make  the  statute 
in  all  its  parts  consistent  as  a  whole.  Thus  construing  the  statute, 
we  have  no  doubt  that  "  money  at  interest "  was  used  as  the  equiva. 
lent  of  "money  loaned."  In  ordinary  parlance,  "money  at  in- 
terest" has  reference  more  to  money  loaned  than  to  interest-bear- 
ing notes  and  accounts  received  for  property  sold. 

Section  6273,  in  giving  a  deiinition  of  the  terms  "  personal  es- 
tate "  and  "  personal  property,"  as  used  in  the  act,  provides  that 
they  shall  include,  among  other  things,  all  rights,  credits,  choses 
in  action,  a]l  bonds  and  stocks,  all  money  at  interest  and  all  other 
credits  and  investments.  Here  evidently  the  terra  "  money  at 
interest "  does  not  mean  accounts  and  choses  in  action  drawing 
interest,  but  money  loaned.  In  section  6286,  the  term  "  money 
loaned  "  is  used,  and  not  the  term  "  money  at  interest."  Thus 
the  terms  "money  loaned  "  and  "  money  at  interest"  seem  to  be 
used  in  the  act  as  convertible  terms.  If  however  there  were 
an  irreconcilable  conflict  between  sections  6332  and  6336  which 
provides  the  schedule,  the  latter  must  govern. 

The  schedule  is  the  summing  up  and  putting  in  shape  for  prac- 
tical use  what  is  provided  in  the  preceding  sections.'  The  schedule 
has  heretofore  been  regarded  as  controlling.  It  was  so  regarded 
under  the  Tax  Law  of  1852,  as  amended  in  1869.  Clarh  v.  Garter, 
40  Ind.  190.  It  was  so  under  the  Tax  Law  of  1872.  Matter  v. 
Campbell,  71  Ind.  512.  It  may  be  observed  in  passing  that  the 
act  of  1872  is  materially  different  from  the  act  of  1881.  And  so 
the  Supreme  Court  of  the  United  States,  in  construing  the  Tax 
Law  of  1872,  placed  its  decision  upon  the  schedule.  Evansville 
*Bank  y.  Britton,  105  U.  S.  322  ;  ante  48. 

Upon  an  examination  of  the  whole  statute,  we  are  clearly  of 
the  opinion  that  the  individual  tax  payer  may  deduct  his  honafide 
debts,  of  th,e  class  designated  in  the  act,  from  all  his  moneyed 
capital  and  credits,  except  from  the  classes  specified  in  the  first 
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five  items  of  the  schedule  as  above  set  out,  viz.,  money  on  hand 
or  on  deposit,  money  loaned,  bonds  and  shares  of  stock  in  corpo- 
rations. 

The  National  Bank  Act  provides  that  the  shares  of  stock  in 
National  banks  may  be  subjected  to  taxation  under  the  laws  of 
the  State,  with  other  personal  property  — 

"  Subject  only  to  the  two  restrictions  that  the  taxation  shall  not  be  at  a 
greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  of  such  State,  and  that  the  shares  of  any  National  banking 
association  owned  by  non-residenis  of  any  State  shall  be  taxed  in  the  city  or 
town  where  the  bank  is  located,  and  not  elsewhere."     U.  S.  R.  S.,  §  5319. 

The  limitations  upon  the  taxation  of  shares  of  National  bank 
stock  imposed  by  the  above  section  are  imposed  in  almost  the 
same  language  by  our  statute.     E.  S.  1881,  §§  6306,  6307. 

It  has  been  many  times  held  by  the  Supreme  Court  of  the 
United  States  that  the  authority  of  the  States  to  tax  the  shares 
of  National  bank  stock  is  derived  wholly  from  the  above  act  of 
Congress,  and  that  without  the  consent  of  Congress  these  bank 
stock  shares  could  not  be  taxed  by  State  authorities  at  all.  Mo- 
Culloch  V,  Maryland,  4  Wheat.  316 ;  Oshorn  v.  Bank  of  United 
States,  9  id.  738 ;  Weston  v.  City  Council  of  Charleston,  2  Pet. 
449  ;  People  v.  Weaver,  100  F.  S.  539  ;  2  Nat.  Bank  Cas.  57. 

The  authority  and  privilege  of  course  must  be  exercised  under 
the  limitations  and  restrictions  imposed.  The  controlling  ques- 
tions then  are,  what  are  the  limitations  and  restrictions  imposed  ? 
What  is  the  "  moneyed  capital,"  as  used  in  the  act  ? 

Were  we  at  liberty  to  place  our  own  construction  upon  the 
act,  we  should  be  very  strongly  inclined  to  hold  that  "  moneyed 
capital,"  as  therein  used,  has  reference  to  capital  invested  as  an 
investment  for  profit,  whether  in  bonds,  stocks,  money  loaned  or 
otherwise,  and  not  to  debts  due  the  tax  payer  growing  out  of  the 
ordinary  affairs  of  business  life.  Such  substantially  is  the  dis- 
senting opinion  of  Cliief  Justice  Wait,  concurred  in  by  Justice 
Gray  in  the  case  of  £!vansville  Bank  v.  Britton,  supra.  The 
court  in  that  case  however  adopted  a  different  construction,  and 
it  is  the  duty  of  this  court,  as  it  is  the  duty  of  all  State  courts,  to 
follow  the  construction  placed  upon  the  act  by  that  court. 
Vol.  Ill— 54. 
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The  above  case  arose  under  our  Assessment  Law  of  1872,  and 
the  questions  were  what  is  meant  by  "  moneyed  capital,"  as  used 
in  the  above  act  of  Congress,  and  whether  the  owner  of  National 
bank  stoc^  having  the  designated  bona  fide  debts,  might  deduct 
them  from  the  assessed  value  of  the  shares  of  stock  ?  It  was 
held  that  he  could,  and  that  "  moneyed  capital "  includes  not  only 
bonds,  stocks  and  money  loanedf  but  all  credits  and  demands  of 
every  character  in  favor  of  the  tax  payer. 

Mr.  Justice  Millbe  spealdng  for  the  court  m  stating  and  de- 
ciding the  case,  said : 

"  The  objection  made  to  the  Indiana  statute  is  the  same  as  that 
made  against  the  Wew York  statute,  namely,  that  it  permits  the  tax 
payer  to  deduct  from  the  sum  of  his  credits,  money  at  interest  or 
other  demands,  the  amount  of  his  iona  fide  indebtedness,  leaving 
the  remainder  as  the  sum  to  be  taxed,  while  it  denies  the  same 
right  of  deduction  from  the  cash  value  of  bank  shares. 

"  A  distinction  is  attempted  to  be  drawn  between  the  Indiana 
statute  and  the  New  York  statute,  because  the  former  permitted 
the  deduction  of  the  tax  payer's  indebtedness  to  be  made  from  the 
valuation  of  his  personal  property,  while  in  Indiana  he  can  only 
deduct  it  from  his  credits.  And  undoubtedly  there  is  such  a  dif- 
ference in  the  laws  of  the  two  States.  ,  Bnt  if  one  of  them  is 
more  directly  in  conflict  with  the  act  of  Congress  than  the  other, 
it  is  the  Indiana  statute.  In  its  schedule  the  subject  of  taxation 
from  which  the  tax  payer  may  deduct  his  bona  fide  indebtedness 
is  placed  under  two  heads,  as  follows : 

'"1.  Credits  or  money  at  interest,  either  within  or  without 
the  State,  at  par  value. 

" '  2.  All  other  demands  against  persons  or  bodies  corporate, 
either  within  or  without  this  State. 

"  '  Total  amount  of  all  credits.' 

"  The  act  of  Congress  does  not  make  the  tax  on  personal  prop- 
erty the  measure  of  the  tax  on  bank  shares  in  the  State,  but  the 
tax  on  moneyed  capital  in  the  hands  of  individual  citizens.  Cred- 
its, money  loaned  at  interest,  and  demands  against  persons  or 
corporations  are  more  purely  representative  of  moneyed  capital 
than  personal  property,  so  far  as  they  can  be  said  to  differ. 
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"  Undoubtedly  there  may  be  much  personal  property  exempt 
from  taxation  without  giving  bank  shares  a  right  to  similar  ex- 
emption, because  personal  property  is  not  necessarily  moneyed 
capital.  But  the  rights,  credits,  demands  and  money  at  interest 
mentioned  in  the  Indiana  statute,  from  which  hona  fide  debts 
may  be  deducted,  all  mean  moneyed  capital  invested  in  that 
way. 

"  It  is  unnecessary  to  repeat  the  argument  in  People  v.  Weaver, 
100  U.  S.  539;  2  ISTat.  Bank  Cas.  67,  on  this  point.  We  are  of 
opinion  that  the  taxation  of  bank  shares  by  the  Indiana  statute, 
without  permitting  the  shareholders  to  deduct  from  their  assessed 
value  the  amount  of  his  hona  fide  indebtedness,  as  in  the  ease  of 
other  investments  of  moneyed  capital,  is  a  discrimination  forbid- 
den by  the  act  of  Congress." 

In  the  late  case  of  Boyer  v.  Boyer,  113  U.  S.  689;  ante  151,  Mr. 
Justice  Haelan  reviewed  the  cases,  and  from  them  deduced  cer- 
tain rules  for  the  construction  of  the  above  section  of  the  Na- 
tional Bank  Act,  the  second  of  which  is  as  follows : 

"  That  a  State  law  which  permits  individual  citizens  to  deduct 
their  just  debts  from  the  valuation  of  their  personal  property  of 
every  kind,  other  than  National  bank  shares,  or  which  permits 
the  tax  payer  to  deduct  from  the  sum  of  his  credits,  money  at  in- 
tei'est  or  other  demands  to  the  extent  of  his  bona  fide  indebted- 
ness, leaving  the  remainder  to  be  taxed,  while  it  denies  the  same 
right  of  deduction  from  the  cash  value  of  bank  shares,  operates  to 
tax  the  latter  at  a  greater  rate  than  other  moneyed  capital." 

There  can  be  no  doubt  that  under  these  decisions,  all  credits  of 
whatever  nature,  which  include  the  credits  from  which  the  tax 
payer  may  deduct  his  iona  fide  debts,  as  here  decided,  whether 
interest-bearing  or  not,  are  moneyed  capital  in  the  sense  in  which 
that  term  is  used  in  the  act.  And  under  these  decisions  also, 
statutes  which  allow  the  tax  payer  to  deduct  his  debts  from  such 
moneyed  capital,  and  deny  this  right  to  the  holders  of  shares  of 
National  bank  stock,  must  yield  to  the  paramount  act  of  Con- 
gress, which  inhibits  such  discrimination. 

But  what  shall  be  said,  when  the  tax  payer  is  allowed  to  deduct 
his  debts  from  but  a  part  of  his  moneyed  capital,  as  here  held, 
from  his  money  capital,  other  than  bonds,  money  loaned  and 
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shares  or  stock  ?  The  act  of  Congress,  as  it  has  been  held,  does 
not  require  absolute  equality,  as  that  is  difficult,  if  not  impossi- 
ble, of  attainment.  The  cases  hold  however  that  the  intention 
of  Congress  in  the  enactment  of  the  statute  was  not  to  permit  any 
substantial  discrimination  in  favor  of  moneyed  capital  in  the 
hands  of  the  taxpayer,  as  against  capital  invested  in  shares  of  Na- 
tional bank  stock.     Boyer  v.  Bdyer,  supra. 

In  that  case,  at  page  693,  in  speaking  of  the  case  of  Hepburn 
V.  School  Directors,  23  "Wall.  480;  1  Nat.  Bank  Cas.  113,  Har- 
lan, J.,  said  :  "  That  case  is  authority  for  the  proposition  that  a 
partial  exemption  by  a  State,  for  local  purposes,  of  moneyed 
capital  in  the  hands  of  individual  citizens  does  not,  of  itself  and 
without  reference  to  the  aggregate  amount  of  moneyed  capital 
not  so  exempted,  establish  the  right  to  a  similar  exemption  in 
favor  of  National  bank  shares  held  by  persons  within  the  same 
jurisdiction.  But  it  is  by  no  means  an  authority  for  the  broad 
proposition  that  National  bank  shares  may  be  subjected  to  local 
taxation  where  a  very  material  part,  relatively,  of  other  moneyed 
capital  in  the  hands  of  individual  citizens,  within  the  same  juris- 
diction or  taxing  district,  is  exempted  from  such  taxation." 
Again,  at  page  695,  in  speaking  of  the  cases  generally,  it  was 
said :  "  These  decisions  show  that  in  whatever  form  the  ques- 
tion has  arisen,  this  court  has  steadily  kept  in  view  the  intention 
of  Congress  not  to  permit  any  substantial  discrimination  in  favor 
•of  moneyed  capital  in  the  hands  of  individual  citizens,  as  against 
capital  invested  in  the  shares  of  National  banks."  And  still  fur- 
ther, at  page  701  :  "  But  as  substantial  equality  is  attainable, 
and  is  required  by  the  supreme  law  of  the  land,  in  respect  of 
State  taxation  of  National  bank  shares,  when  the  inequality  is  so 
palpable  as  to  show  that  the  discrimination  against  capital  invested 
in  such  shares  is  serious,  the  courts  have  no  discretion  but  to  in- 
terfere." 

In  that  case  the  State  of  Pennsylvania  bad  exempted  from  local 
taxation,  for  county  purposes,  mortgages,  judgments,  etc.,  and 
imposed  such  local  taxes  upon  the  shares  of  National  bank  stock. 
It  was  held  that  the  result  was  a  material  inequaUty,  and  that  the 
bank  stock  could  not  be  taxed  for  such  local  purposes.  See  also 
First  National  Bank  v.  Treasurer  of  Lucas  Co.,  25  Fed.  Hep. 
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Y49  (U.  S.  Cir.  Ct.,  N.  D.  Ohio);  Buggies  v.  City  of  Fond  du 
Lac,  53  Wis.  436. 

The  California  statute,  as  in  force  in  1880,  provided  that  "  In 
assessing  solvent  debts  not  secured  by  mortgage  or  trast  deed,  a 
reduction  therefrom  shall  be  made  of  debts  due  to  hona  fide  resi- 
dents of  the  State,"  but  did  not  allow  a  like  reduction  from  the 
assessed  value  of  National  bank  stock.  It  wiU  be  observed  that 
the  statute,  like  ours,  does  not  allow  such  deduction  from  all 
moneyed  capital. 

In  the  case  of  Miller  v.  Heilbron,  58  Cal.  133 ;  ante  330 ;  after 
quoting  from  the  opinion  in  the  case  of  People  v.  Weaver,  100 
.  U.  S.  543  ;  2  JSTat.  Bank  Cas.  57,  which  involved  a  statute  of  New 
York  allowing  a  deduction  of  debts  from  the  value  of  all  per- 
sonal property,  except  from  shares  of  National  or  State  banks,  it 
was  said :  "  So  far  as  the  immediate  question  is  concerned,  there 
.  is  but  one  difference  between  the  law  of  New  York  and  the  law 
of  this  State  —  a  difference  of  degree."  It  was  held  that  so  far 
as  the  State  statute  denied  the  deductions  to  the  holders  of  Na- 
tional bank  stock,  it  was  in  conflict  with  the  act  of  Congress. 

The  holding  of  the  above  cases  is,  that  the  Taxing  Laws  of 
States  cannot  be  upheld,  as  against  the  act  of  Congress,  so  far  as 
they  may  discriminate  against  National  bank  stock,  by  directly 
exempting  a  portion  of  other  moneyed  capital  from  taxation,  or 
by  doing  the  same  thing  in  allowing  a  deduction  of  debts  from 
the  assessed  value  of  a  portion  of  other  moneyed  capital,  and  de- 
nies the  same  deduction  to  the  holders  of  National  bank  stock, 
when  such  discrimination  is  so  palpable  as  to  show  that  it  is 
material  and  serious,  and  that  when  such  is  the  case,  the  holders 
of  shares  of  National  bank  stock  will  be  allowed  to  deduct  their 
debts,  the  same  as  the  owners  of  the  other  moneyed  capital. 
Our  statute  makes  no  provision  for  deducting  debts  from  the 
assessed  value  of  shares  of  National  bank  stock,  but  as  we  have 
seen,  allows  such  deduction  from  a  portion  of  other  moneyed 
capital,  and  thus  discriminates  against  National  bank  stock.  Is 
that  discrimination  so  material  and  serious  that  the  owners  of 
such  shares  of  stock  are  entitled  to  deduct  their  debts,  notwith- 
standing the  statute  ?  That  depends  upon  the  amount  of  the 
moneyed  capital  from  which  the  debts  of  the  tax  payer  may  be 
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deducted,  as  compared  with  the  whole  of  the  moneyed  capital  of 
the  State.  This  case  comes  here  upon  a  demurrer  to  appellee's 
complaint  for  an  injunction.  Unless  the  court  may  take  judicial 
notice  of  the  fact  that  the  moneyed  capital  from  which  the  tax 
payer  may  deduct  his  debts  as  here  decided,  is  a  material  portion 
of  the  whole  moneyed  capital  of  the  State,  the  complaint  is  fa^ 
tally  defective,  because  it  contains  no  averment  as  to  that  fact. 

Our  statute  provides  that  matters  of  which  judicial  notice  is 
"taken  need  not  be  stated  in  a  pleading.  E..  S.  1881,  §  374. 
May  the  court  take  judicial  notice  of  that  fact?  As  we  have 
seen,  for  the  purposes  of  taxation  in  the  hands  of  the  tax  pay- 
ers, the  whole  of  the  moneyed  capital  of  the  State,  as  specified 
in  the  schedule  provided  by  the  Tax  Law,  consists  of  money  on 
hand  or  on  deposit  within  or  without  the  State,  money  loaned, 
bonds  issued  by  bodies  corporate,  bonds  issued  by  public  cor- 
porations, and  shares  of  stock  in  corporations,  which  includes 
shares  of  bank  stock.  For  convenience,  these  several  items  may 
te  regarded  as  constituting  the  first  division  of  *  the  moneyed 
capital  of  the  State.  From  the  assessed  value  of  none  of  them 
can  the  debts  of  the  tax  payer  bei  deducted. 

Another  division  includes  all  other  moneyed  capital  of  the 
State,  the  items  of  which  consist,  as  we  have  also  seen,  of 
notes,  mortgages  and  judgments,  except  for  money  loaned, 
amounts  due  for  goods,  wares  and  merchandise  of  all  kinds, 
raw  material,  farming  implements,  machinery  and  manufactured 
articles  of  all  kinds,  sold  at  wholesale  or  retail,  amounts  due 
for  labor  and  professional  services,  amounts  due  upon  public 
improvements,  on  account  of  sales  of  real  estate,  live  stock 
and  farm  products,  and  all  other  credits  of  every  description 
due  from  any  person,  compan}'  or  corporation,  whether  drawing 
interest  or  not,  except  as  included  in  the  first  division  above. 
These  several  items,  from  the  assessed  value  of  which  debts 
may  be  deducted,  may  be  regarded  as  constituting  the  second 
division  of  the  moneyed  capital  of  the  State. 

That  the  second  division  constitutes  a  very  large  and  material 
part  of  the  credits  in  the  business  of  the  State,  and  thus  a  very 
large  and  material  part  of  the  whole  moneyed  capital  of  the  State 
is  a  matter  of  such  common  knowledge  as  to  be  known  to  the 
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com'ta.  There  are  many  things  of  which  the  courts  must  take 
judicial  notice.  For  example,  they  take  judicial  notice  of  the 
seasons  and  the  general  course  of  agriculture.  Abel  v.  Alexan- 
der, 45  Ind.  523  ;  15  Am.  Rep.  270  ;  Tomlinson  v.  Greenfield, 
31  Ark.  557.  That  whisky,  beer  and  gin  are  intoxicating.  layers 
V.  State,  93  Ind.  251 ;  Fgan  v.  State,  53  id.  162.  That  ale  is 
malt  liquor.  Wiles  v.  State,  33  Ind.  206.  Of  the  time  it  takes 
to  go  from  one  city  to  another.  Fitzpatrich  v.  Papa,  89  Ind. 
17.  See  also  Pearce  v.  Langfit,  101  Penn.  St.  607;  47  Am.  Rep. 
737.  Of  the  geography  of  the  country,  and  that  a  point  on  a 
railroad,  one  mile  from  Rosedale,  is  in  Park  county.  Terre 
Haute,  etc.,  P.  Co.  v.  Pierce,  95  Ind.  496.  Of  the  population 
of  towns  and  cities.  Kalbrier  v.  Leonard,  34  Ind.  497.  Of  the 
meaning  of  C.  O.  D.  United  States  Ex.  Co.  v.  Keefer,  59  Ind. 
263.  Of  the  meaning  of  S.  E.  i  of  IST.  W.  i,  sec.  18,  T.  21  N., 
R.  7  E.,  forty  acres.  Jordan  Ditching,  etc.,  Ass'n  v.  Wago7ier, 
33  Ind.  50  ;  Frazer  v.  State,  etc.,  106  id.  471.  That  the  use  of 
a  farm  in  summer  is  worth  more  than  in  winter.  Poss  v.  Bos- 
well,  60  Ind.  235.  Of  the  duties  and  powers  of  cashiers  of  banks. 
Farmers,  etc.,  BanTc,  v.  Troy  City  BanTc,  1  Doug.  (Mich.)  457; 
La  Pose  v.  Logansport  Nat.  Bank,  102  Ind.  332 ;  Sturges  v. 
BanJc  of  Circlemlle,  11  Ohio  St.  153.  Of  the  facilities  of  travel 
between  different  points.  Pipes  v.  Cochran,  13  Ind.  175  ;  Man- 
ning V.  Gasharie,  27  id.  399.  Of  the  fact  that  there  are  classes 
of  notes  and  bills  other  than  bank  bills  in  circulation  in  this  State 
as  money.  Hart  v.  State,  55  Ind.  599.  Of  the  general  pecuni- 
ary condition  of  the  country  as  a  part  of  the  history  of  the  times. 
Ashley  v.  Martin,  50  Ala.  537.  Of  the  division  of  the  Method- 
ist Church  into  the  Methodist  Church  l^orth  and  the  Methodist 
Church  South.  Humphrey  v.  Burnside,  4  Bush  (Ky.),  215  (225). 
That  ice-cream  freezers  had  been  in  use  before  the  invention  for 
freezing  dead  bodies  or  fish.  Brown  v.  Piper,  91  U.  S.  37,  42  ; 
Terhnne  v.  Phillips,  99  id.  592 ;  King  v.  Gallun,  109  id.  99. 

The  courts  of  the  State  are  bound  to  take  notice,  from  its 
general  history,  that  "  during  and  since  the  war  of  the  Rebellion 
the  Adjutant-General  of  this  State  has  made  records  of  the  muster- 
rolls  of  the  different  regiments  of  volunteers  furnished  by  this 
State  in  the  military  service    of   the    United   States."     Board, 
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eto.,  V.  May,  67  Ind.  562.  Upon  the  general  subject  of  judi- 
cial knowlege,  see  Buskirk  Pr.  15  et  seq.,  and  cases  there  cited. 

Mr.  Greenleaf,  says:  "In  fine,  courts  will  generally  take  notice 
of  whatever  ought  to  be  generally  known  within  the  limits  of 
their  jarisdiction."  1  Grreenl.  Ev.,  §  6,  pp.  12,  13;  Brown  r. 
Piper,  supra 

In  speaking  of  what  courts  wilT  take  judicial  notice,  it  was  said 
in  the  case  of  Ho  Ah  Kow  v.  Nunan,  5  Sawy.  (U.  S.  Cir.  Ct, 
Dist.  Oal.)  553  (560) :  "  Besides,  we  cannot  shut  our  eyes  to  mat- 
ters of  public  notoriety  and  general  cognizance.  When  we  take 
our  seats  on  the  bench  we  are  not  struck  with  blindness,  and 
forbidden  to  know  as  judges  what  we  see  as  men." 

To  hold  in  the  case  before  us,  that  it  was  necessary  to  aver,  and 
prove  that  the  above  second  division  of  the  moneyed  capital  con- 
stitutes a  large  and  material  part  of  the  whole  moneyed  capital  of 
the  State,  would  be  to  hold  that  the  courts  cannot  know  judi- 
cially what  must  be  known  to  the  mass  of  the  people,  and  what 
any  intelligent  person  would  be  reluctant,  if  not  ashamed,  to  con- 
fess he  does  not  know.  ' 

To  say  that  from  this  division  of  the  moneyed  capital,  the  tax 
payer  may  deduct  his  debts,  and  that  the  holders  of  shares  of 
National  bank  stock,  having  no  other  credits  from  which  to  de- 
duct their  debts,  may  not  deduct  them  from  the  assessed  value  of 
such  shares  of  stock,  would  be  to  establish  such  an  inequality  and 
discrimination  against  capital  invested  in  such  shares  of  stock,  as 
the  act  of  Congress,  with  the  interpretations  given  to  it  by  the 
Supreme  Court  of  the  United  States,  will  not  tolerate. 

The  statutory  privilege  to  tax  payers,  of  deducting  their  debts 
from  the  above  second  division  of  moneyed  capital,  is  practically 
to  relieve  the  most,  if  not  the  whole,  of  that  capital  from  taxa- 
tion, and  leave  the  burdens  to  rest  upon  other  property,  including 
other  moneyed  capital.  A  tax  payer  having  that  kind  of  moneyed 
capital  may  have  a  deduction  of  his  debts  from  the  assessed  value 
thereof;  while  another,  not  having  such  capital  but  having 
money  on  hand  or  on  deposit,  money  loaned,  and  bonds  and 
stocks  (other  than  shares  of  N  ational  bank  stock)  may  not  have 
such  a  deduction.  If  there  is  any  inequality  or  wrong  in  that,  as 
between  citizen  tax  payers,  it  is  a  matter  wholly  for  the  Legislature. 
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The  holders  of  shares  of  National  bank  stock  are  upon  an 
equality  with  tax  payers  having  money  capital  of  the  second  divi- 
sion above,  and  if,  as  between  such  holders  and  tax  payers  own- 
ing moneyed  capital  of  the  first,  and  not  of  the  second  division 
above,  there  is  an  inequality,  it  is  a  matter  for  the  Legislature  and 
for  Congress. 

The  Legislature  may  so  shape  the  State  laws  as  to  result  in  this 
inequality.  Against  such  legislation,  there  is  no  inhibition  in  the 
Ifational  Bank  Act.  Possibly,  the  Legislature  might  avoid  this  in- 
equality, if  it  be  such,  by  providing  that  tax  payers,  not  having 
shares  of  !N^ational  bank  stock,  may  deduct  their  debts  from  all 
or  a  certain  proportion  of  their  moneyed  capital,  and  giving  the 
same  right  to  holders  of  shares  of  National  bank  stock  to  deduct 
their  debts  from  a  like  proportion  of  their  moneyed  capital.  Pos- 
sibly, Congress  might  amend  the  National  Bank  Act  to  advantage. 
Doubtless,  many  holders  of  shares  of  National  bank  stock  may 
have  moneyed  capital  of  the  second  division  alone,  and  if  so, 
they  may  deduct  their  debts  from  its  assessed  value,  and  thus  the 
privilege  of  deducting  their  debts  from  the  shares  of  stock  in 
such  cases  can  injure  no  one,  as  the  debts  can  be  deducted  but 
once.  That  shares  of  National  bank  stock  are  taxed  by  State  au- 
thority at  all  is  a  matter  of  grace  or  license,  and  not  of  right.  So 
the  Supreme  Court  of  the  United  States  holds.  The  States 
therefore  must  tax  shares  of  stock  in  accordance  with  that 
license. 

After  a  thorough  re-examination  of  the  question  involved,  we 
are  constrained  to  hold  that  under  the  averments  of  the  complaint, 
the  stockholders  therein  named  are  entitled  to  deduct  their  just 
debts  from  the  assessed  value  of  their  shares  of  National  bank 
stock. 

It  has  been  suggested,  in  argument,  that  we  ought,  if  possible, 
to  rule  otherwise,  in  order  that  the  case  might  go  upon  appeal  to 
the  Supreme  Court  of  the  United  States  for  a  decision  by  that 
tribunal.  We  should  be  glad  to  have  the  case  thus  appealed,  but 
we  could  not  make  a  different  ruling  without  disregarding  our  de- 
liberate judgment,  and  placing  this  court,  as  we  think,  in  an  atti- 
tude of  insubordination  and  hostility  to  the  Supreme  Court  of  the 
[Juited  States.     It  is  the  province  of  that  court  to  interpret  the 

''•     Vol.  Ill— 55. 
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acts  of  Congress,  and  the  duty  of  the  State  courts  to  adopt  and 
follow  such  interpretation. 

The  court  below,  at  Special  Term,  sustained  a  demurrer  to  the 
complaint.     That  ruling  was  reversed  at  General  Term. 

The  judgment  at  General  Term  is  affirmed,  at  appellant's  cost. 


Elliott,  J.,  took  no  part. 


McCAiTJsr  V.  FiEST  National  Bank  of  Jeffeesonville.* 

(112  Ind.  354.) 

Beduction  of  capital  —  surrender  of  stock  —  rights  of  stockholders. 

The  capital  of  a  National  bank  having  become  impaired  by  the  non-payment 
of  the  interest  on  some  paper  among  its  assets,  to  the  amount  of  $71,000,  in 
order  to  avoid  an  assessment  by  the  Comptroller  the  stockholders  reduced 
its  capital  stock,  and  carried  the  bills  and  notes  to  the  account  of  suspended 
or  "  bad  debts,"  which  were  not  thereafter  included  as  assets,  although  re- 
tained in  its  custody.  Some  years  afterward  the  bank  realized  $75,000,  from 
collaterals  pledged  for  the  security  of  that  paper.  In  a  suit  by  a  stockholder 
to  recover  his  share  of  the  amount  realized,  proportioned  to  the  amount 
of  stock  surrendered,  held,  that  he  could  not  recover.     / 

1  PPEAL  from  Circuit  Court,  Clark  county. 

Howard,  Seed  &  Stannard  and  A.  Dowling  for  appellant. 

J.  K.  Marsh  and  Brown,  Humphries  &  Davis,  for  appellee. 

Mitchell,  C.  J.  The  First  National  Bank  of  Jeffersonville 
was  organized  some  time  prior  to  the  lYth  day  of  August,  1876, 
in  pursuance  of  the  act  of  Congress  which  provides  for  the  or- 
ganization, and  prescribes  rules  for  the  regulation  and  government 
of  National  banking  associations.  The  bank  had  at  the  date 
mentioned  a  paid-up  capital  of  $300,000,  of  which  Michael  Y. 
McCann  owned  seventy-seven  shares  of  $100  each.  Owing  to 
the  fact  that  there  were  among  its  assets  about  $71,000  of  bills 

*To  same  effect,  Wools  v.  First  Nat.  Bk.  of  JeffersonviUe,  112  Ind.  600. 
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and  notes  of  the  Ohio  Falls  Car  and  Locomotive  Company,  on 
which  the  interest  had  remained  past  due  and  unpaid  for  more 
than  six  months,  and  which  were  not  well  secured,  and  in  process 
of  collection,  the  capital  of  the  bank  had  become  impaired,  and 
the  Comi^troller  of  the  Currency  had  given  notice,  and  was  about 
to  assess  the  stock  to  the  amount  of  $75,000  in  order  to  make 
good  the  deficiency,  according  to  the  requirements  of  Revised 
Statutes  of  the  United  States,  section  5205.  The  stockholders 
thereupon,  on  due  consideration,  resolved  to  avail  themselves  of 
the  privilege  conferred  by  Revised  Statutes  of  the  United  States, 
sections  5143  and  5204,  in  pursuance  of  which  by  the  required 
vote  they  reduced  the  capital  stock  of  the  bank  from  $300,000  to 
$225,000.  There  being  at  the  time  little  or  no  prospect  that  the 
bills  and  notes  of  the  car  and  locomotive  company  would  ever  be- 
come collectible,  they  were  presumably  carried  to  the  account  of 
suspended  or  "  bad  debts,"  and  were  not  thereafter  included  in  the 
reports  made  to  the  Comptroller,  as  assets  of  the  bank,  although 
they  were  retained  in  its  custody.  Some  time  in  the  year  1882,  the 
bank  realized  about  $75,000  from  certain  collaterals  which  had 
been  pledged  as  security  for  the  bills  and  notes  hereinabove  men- 
tioned. The  same  was  carried  into  the  account,  and  treated  as 
assets  of  the  bank.  McCann,  after  having  with  the  other  stock- 
holders of  the  bank,  surrendered  an  amount  of  his  stock  pro- 
portioned to  the  reduction  made  in  1876,  commenced  suit  in  May, 
1885,  for  the  purpose  of  compelling  the  bank  to  distribute  to  him 
.a  share  of  the  $75,000  realized  as  above,  proportioned  to  the  amount 
of  stock  surrendered.  The  question  is,  whether  upon  the  facts 
stated,  the  bank  can  be  compelled  at  the  suit  of  a  stockholder,  to 
distribute  the  money  reahzed  from  the  collection  of  the  suspended 
bills  and  notes. 

An  examination  of  the  act  of  Congress  makes  it  clear  that  a 
National  banking  association  may,  within  limits,  reduce  its  capital 
stock.  This  is  provided  for  in  express  terms  by  section  5143, 
which  enacts  generally  that  shareholders  owning  two-thirds  of  the 
stock  may  reduce  the  capital  stock  of  the  bank  to  any  amount 
not  less  than  the  minimum  required  by  the  act,  nor  than  the 
amount  required  for  the  outstanding  circulation  of  the  bank,  upon 
the  approval  of  the  Comptroller.     Section  5204,  after  providing. 
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that  "  no  association,  nor  any  member  thereof,  shall,  during  the 
time  it  shall  continue  its  banking  operations,  withdraw  or  permit 
to  be  withdrawn,  either  in  the  form  of  dividends  or  otherwise, 
any  portion  of  its  capital,"  an"d  after  prohibiting  the  making  of 
dividends  in  case  losses  have  been  sustained,  whicli  exceed  the  un- 
divided net  profits  then  on  hand,  deducting  from  such  profits  its 
losses  and  bad  debts,  as  bad  debt^are  therein  defined,  concludes  as 
follows :  "  But  nothing  in  this  section  shall  prevent  the  reduction 
of  the  capital  stock  of  the  association  under  section  5143."  Section 
5205  makes  provision  for  enforcing  the  payment  of  the  capital- 
stock,  in  ease  the  capital  stock  has  not  been  paid  in,  and  also  provides 
for  assessments  upon  the  shareholders  to  make  good  any  deficiency, 
in  case  the  capital  stock  becomes  impaired  by  losses  or  otherwise, 
and  makes  provision  for  forcing  the  association  into  liquidation,  in 
the  event  of  failure  to  pay  in  the  capital  stock,  or  in  case  the  share- 
holders neglect  or  refuse  to  pay  up  assessments  which  have  been 
made  in  order  to  make  good  deficiencies  which  may  have  resulted 
from  losses  or  otherwise. 

It  becomes  apparent  upon  looking  into  the  act  of  Congress  un- 
der which  National  banking  associations  are  organized,  and  which 
regulates  the  conduct  of  their  business,  that  shareholders  owning 
the  requisite  amount  of  stock  in  such  an  association  may  reduce 
the  amount  of  the  capital  voluntarily,  for  the  purpose,  as  it  were, 
of  producing  a  surplus  for  withdrawal  and  distribution,  or  they 
may  be  constrained  to  a  reduction  of  the  capital,  rather  than  sub- 
mit to  assessments  on  their  stock,  so  as  to  make  good  deficiencies 
occasioned  by  losses  or  otherwise.  The  intent  and  purpose  of  tlie 
act  plainly  is  that  in  no  contingency  shall  the  amount  of  the  capital 
stock  exceed  its  actual  value,  taking  into  account  the  live  assets 
and  condition  of  the  bank.  In  other  words,  the  amount  of  the 
capital  must  be  ■'  in  line  "  with  its  value,  and  this  uniformity  may 
be  procured,  either  by  a  reduction  of  the  amount  to  any  point  not 
below  the  minimum  required,  or  by  assessing  the  stock,  in  case  of 
loss  or  impairment,  so  as  to  make  the  actual  value  correspond 
uniformly  with  the  amount  of  the  capital  stock. 

The  case  under  consideration  proceeds  upon  the  theory  that  the 

stockholders  became  the  owners  of  the  bills  and  notes,  the  suspen- 

.  sion  of  which  occasioned  the  reduction  of  the  capital,  because  they 
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surrendered  an  amount  of  their  stock  sufficient  to  restore  the  equi- 
librium, so  to  speak,  between  the  amount  and  value  of  the  capital 
of  the  bank  It  is  assumed  that  if  the  shareholders  had  reduced 
their  capital  without  constraint,  for  the  purpose  merely  of  with- 
drawing the  excess  of  capital  above  the  amount  to  which  it  was 
reduced,  that  the  excess  would  necessarily  have  been  distributable 
among  the  shareholders.  It  is  from  this  premise  that  the  conclu- 
sion is  drawn  that  the  bank  became  liable  to  distribute  the  $75,000 
collected  iu  the  manner  hereinabove  stated.  In  support  of  this 
conclusion,  Seeley  v.  Bank,  8  Daly,  400 ;  1  Nat.  Bank  Cas.  804,  is 
cited.  That  was  a  case  in  which  stockholders  of  a  bank,  repre- 
senting two-thirds  of  its  stock,  reduced  the  capital  of  the  bank, 
with  the  approval  of  the  Comptroller,  from  $,500,000  to  $300,000. 
The  directors  resolved  to  distribute  $100,000  among  the  stock- 
holders, and  to  retain  $100,000  as  a  surplus  f«nd,  to  be  used  in 
the  business  of  the  bank.  One  of  the  stockholders,  who  refused 
to  surrender  any  part  of  his  stock,  commenced  suit,  and  the  court 
held  that  the  bank  was  bound  to  pay  the  wliole  of  the  $200,000 
which  resulted  from  the  reduction  to  the  stockholders.  Stress 
seemed  to  be  laid  upon  the  fact  that  it  appeared  in  that  case  that 
there  had  been  no  impairment  of  the  capital  of  the  bank.  The 
reduction  was  assimilated  to  the  winding  up  of  the  bank  pro  tanto. 
There  is  certainly  no  express  provision  in  the  law  authorizing 
the  withdrawal  and  distribution  of  any  part  of  the  capital  stock 
of  a  banking  association  prior  to  the  final  winding  up  of  the  bank. 
On  the  contrary,  as  has  already  been  seen,  section  5204  in  terms 
prohibits  any  association,  or  member  thereof,  from  withdrawing, 
or  permitting  to  be  withdrawn,  any  portion  of  its  capital  stock 
during  the  time  the  bank  continues  its  banking  operations.  Not- 
withstanding this  prohibition,  it  may  well  be,  in  case  a  banking 
association  should  find  itself  unable  to  employ  the  whole  of  the 
capital  originally  embarked  in  the  enterprise,  and  sliould  for  that 
reason  determine  upon  and  actually  eflect  an  authorized  reduction, 
that  the  excess  would  in  that  event  be  liberated,  and  cease  there- 
after to  be  a  part  of  its  capital  stock.  In  such  a  ease  the  excess 
could  well  be  said  to  have  accomplished  its  mission  as  bank  capi- 
tal, and,  like  a  dividend  duly  declared,  could  not  be  carried  to 
the  surplus  fund  of  the  bank,  and  be  divested  from  the  stock- 
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holders  without  their  consent.  Having  reduced  its  capital  upon 
the  sole  pretext  that  it  could  not  find  employment  for  the  excess, 
the  bank  would  not  for  obvious  reasons  be  heard  to  say,  after  the  re- 
duction had  been  allowed  and  made,  tliat  it  would  retain  the  money 
for  use  in  its  business.  Such  a  reduction  would  proceed  upon  the 
implied  understanding  that  the  stockholders  should  have,  as  a  con- 
sideration for  the  surrender  of  a  portion  of  their  stock,  a  pro  rata, 
distribution  of  the  excess.  To  refuse  to  distribute .  the  excess 
above  what  was  required  to  maintain  the  reduced  stock  at  its  full 
value  would,  in  such  a  case,  be  in  the  nature  of  a  fraud  upon  the 
stockholders.  "  But  it  is  not  the  rule  that  the  reduction  of  a 
capital  stock  of  a  corporation  always  authorizes  the  distribution 
among  the  stockholders  of  the  difference  between  the  original  and 
the  reduced  amount  of  capital.  Such  a  distribution  is  only  law- 
ful when  it  appears  that  the  original  capital  stock  is  unimpaired." 
Cook  Stock  and  Stockholders,  §§  289-537. 

In  the  present  case,  the  reduction  was  not  made  to  effect  a  dis- 
tribution of  a  portion  of  the  accumulated  surplus  or  unemployed 
capital  of  the  bank.  The  original  capital  had  become  impaired 
by  reason  of  "  bad  debts,"  and  the  stockholders  were  in  the  situa- 
tion of  being  compelled  to  elect  either  to  submit  to  an  assessment 
of  their  stock,  or  go  into  liquidation,  or  reduce  the  capital  of  the 
bank,  so  as  to  put  the  amount  of  the  capital  in  correspondence 
with  its  value.  They  chose  the  latter  alternative.  Rather  than 
submit  to  an  assessment  of  their  stock,  so  as  to  make  good  the  de- 
ficiency, each  stockholder  surrendered  a  proportionate  share  of  his 
stock,  and  by  that  means  they  secured  the  privilege  of  continuing 
the  business  of  the  bank  with  a  reduced  capital.  The  appellant, 
as  appears  from  his  coaiplaint,  surrendered  his  proportion,  receiv- 
ing as  a  consideration  therefor  immunity  from  the  impending  as- 
sessment, and  the  privilege  of  holding  the  residue  of  his  stock  in 
a  continuing  association.  This  was  all  the  consideration  he  con- 
templated, and  that  was  implied  in  the  transaction.  Delano  v. 
Sutler,  118  U.  S.  634  ;  7  Sup.  Ct.  Kep.  39 ;  ante  163.  Having 
received  the  whole  consideration  upon  which  the  surrender  was 
made,  the  stockholders  could  not  afterward  recover  more,  simply 
because  the  bank  succeeded  in  realizing  upon  the  suspended  bills 
and  notes,  the  suspension  of  which  occasioned  the  reduction.     If 
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the  stockholders  had  submitted  to  the  proposed  assessment  of  their 
stock,  and  paid  in  the  $75,000,  instead  of  reducing  the  capital 
stock,  it  would  hardly  be  claimed  that  they  would  have  become 
entitled  to  take  or  receive  from  the  bank  an  equal  amount  of  its 
suspended  assets.  Nor  can  we  perceive  any  reason  why  they 
should  have  become  entitled  to  them,  because  they  elected  to  re- 
duce the  capital  stock.  Corporations  have  no  implied  power  to 
enlarge  or  diminish  their  capital,  or  to  distribute  among  share- 
holders any  part  of  the  fund  which  constitutes  capital  stock  prior 
to  the  winding  up  of  the  corporation.  Sutherland  v.  Olcott,  95 
N.  Y.  93.  Persons  who  invest  moneyed  capital  in  National  bank- 
ing associations  must  look  to  the  act  of  Congress  to  which  such 
associations  owe  their  existence,  and  which  regulates  their  con- 
duct, for  authority  to  demand  the  return  to  them  of  any  part  of 
the  capital  invested,  or  to  receive  gains  in  the  shape  of  dividends 
therefrom.  Section  5143,  under  which  the  reduction  was  au- 
thorized, required  the  bank  to  obtain  the  approval  of  the  Comp- 
troller of  the  Currency  to  the  proposed  reduction  of  its  capital, 
and  the  proceedings  for  diminishing  its  capital  stock  ended  with 
the  approval  so  obtained.  The  capital  of  the  bank  as  reduced, 
and  the  assets  then  held  by  the  association,  constituted  a  trust 
fund  upon  the  faith  of  which  it  was  authorized  to  proceed  with 
its  business.  The  directors  of  the  bank  had  no  authority  there- 
after to  permit  its  capital  stock  or  assets  to  be  further  depleted  by 
distributions,  in  one  way  or  the  other,  of  bills  or  notes  among  its 
shareholders.  In  re  Banking  Co.,  21  Ch.  Div.  519.  The  bank 
held  its  suspended  bills  under  the  same  authority,  and  charged 
with  like  obligations  in  respect  thereto,  as  measured  its  rights  and 
duties  in  respect  to  other  assets.  It  could  only  distribute  its  sur- 
plus money  when  it  accumulated  in  the  course  of  its  business,  and 
its  right  to  distribute  would  depend  upon  an  examination  into  the 
condition  and  affairs  of  the  bank  at  that  time.  Strong  v.  Eail- 
road  Co.,  93  K.  Y.  426.  The  right  of  the  shareholders  to  com- 
pel a  distribution  growing  out  of  the  reduction  was  fixed  by  the 
condition  of  the  bank  as  it  existed  when  the  reduction  was  made, 
and  are  not  to  be  determined  in  the  light  of  subsequent  events. 
If  a  distribution  had  been  authorized  and  made  in  good  faith,  it 
is  settled  that  the  stockholders  could  not  have  been  compelled  to 
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refund  because  of  subsequent  losses,  even  though  the  losses  were 
caused  by  the  suspension  of  bills  and  notes  held  by  the  bank  at 
the  time  the  distribution  was  made.  Main  v.  Mills,  6  Biss.  98 ; 
lieid  V.  Manufacturing  Co.,  40  Ga.  98.  For  the  same  reason 
the  bank  cannot  now  be  compelled  to  distribute  because  of  subse- 
quent events.  Upon  any  view  of  the  case,  the  ruling  of  the 
learned  judge  at  the  circuit  was  right. 
Judgment  affirmed,  with  costs. 

HowK,  J.,  took  no  part. 


Ellis  v.  Little. 

(37  Kans.  707;  41  Am.  Rep.  434.) 
Receivers — powers  of. 

The  receiver  of  a  National  bank,  directed  to  sell  the  assets  on  such  terms  and 
in  such  manner  as  he  deems  best  for  the  interest  of  all  concerned,  hag  no 
power  to  exchange,  barter  or  trade  the  assets. 

ACTION   on  contract.      The   opinion   states   the   case.     The 
plaintifE  had  judgment  and  appealed. 

H.  O.  Buggies,  for  plaintiff  in  error. 

Sloss  (&  Ration,  for  defendant  in  error. 

HoKTON,  C.  J.  The  principal  question  in  this  case  is,  whether 
the  estate  of  the  bank  can  be  charged  with  the  damages  resulting 
to  Ellis,  plaintiff  in  error,  from  the  failure  and  inabihty  of  the 
receiver  of  the  bank  to  comply  with  the  terms  of  the  contract 
executed  December  31,  1877.  If  the  receiver  exceeded  his  au- 
thority in  executing  the  contract,  plaintiff  in  error  was  not  entitled 
to  recover  in  the  court  below  and  therefore  cannot  complain  that 
the  trial  court  erred  in  the  amount  for  which  it  rendered  judg- 
ment in  his  favor.  The  act  of  Congress,  as  embraced  in  the 
United  States  Eevised  Statutes  of  1873-74,  to  provide  a  National 
currency,  etc.,  and  which  establishes  those  associations  for  the  catr- 
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rjing  ou  the  business  of  banking  now  known  as   our  National 
banks,  provides  in  section  5234:  as  follows  : 

"  On  becoming  satisfied,  as  specified  in  sections  5236  and  5237,  that  any  as- 
sociation has  refused  to  pay  its  circulating  notes  as  therein  mentioned  and  is 
in  default,  the  Comptroller  of  the  Currency  may  forthwith  appoint  a  receiver 
and  require  of  him  such  bond  and  security  as  he  deems  proper.  Such  re- 
ceiver, under  the  directions  of  the  Comptroller,  shall  take  possession  of  the 
books,  records  and  assets  of  every  description  of  such  association,  collect  all 
debts,  dues  and  claims  belonging  to  it,  and  upon  the  order  of  a  court  of  record 
of  competent  jurisdiction,  may  sell  or  compound  all  bad  or  doubtful  debts, 
and  on  a  like  order  may  sell  all  the  real  and  personal  property  of  such  asso- 
ciation on  such  terms  as  the  court  shall  direct,  and  may,  if  necessary  to  pay 
•the  debts  of  such  association,  enforce  the  individual  liability  of  the  stockhold- 
ers. Such  receiver  shall  pay  over  all  money  so  made  to  the  Treasurer  of  the 
United  States,  subject  to  the  order  of  the  Comptroller,  and  also  make  report 
to  the  Comptroller  of  all  hia  acts  and  proceedings." 

In  accordance  with  this  section  H.  B.  Cullum  was  appointed 
receiver  of  the  bank  October  19,  1876,  about  fourteen  months 
prior  to  the  execution  by  him  of  the  contract  sued  on.  On  the 
^th  day  of  January,  1877,  said  receiver  filed  in  the  District  Court 
of  the  United  States  for  the  District  of  Kansas  his  petition  pray- 
ing for  an  order  of  the  court  authorizing  him  as  such  receiver  to 
sell  certain  real  estate,  bills  receivable,  overdrafts  and  other  prop- 
erty that  were  mentioned  and  described  in  a  certain  schedule 
marked  "Exhibit  B,"  and  attached  to  his  petition.  Among  other 
things  in  said  schedule  B,  under  the  head  of  real  estate,  were  the 
following : 

"  One-third  interest  in  a  flouring  mill  in  Wichita,  Sedgwick  county,  Kansas, 
(incumbered  $961,)  part  of  J.  C.  Fraker's  transfer,  $3,500." 

In  said  schedule  there  was  also  mentioned  one  judgment  in 
favor  of  the  said  H.  B.  Cullum  as  receiver  of  the  First  Na- 
tional Bank  of  Wichita,  Kansas,  rendered  in  the  District  Court 
of  the  United  States  in  and  for  the  District  of  Kansas  against 
Thomas  &  Wheeler,  for  the  sum  of  $983.63  with  twelve  per 
cent  interest,  and  a  judgment  on  a  note  of  J.  Hanson,  in  the 
District  Court  of  the  United  States  for  the  District  of  Kan- 
sas, for  the  sum  of  $909.25,  with  twelve  per  cent  interest; 
one  claim  for  attorney's  fees  in  favor  of  Buggies  &  Sterry, 
and  against  Thomas  &  Wheeler  for  $100  assigned  to  said  re- 
ceiver ;  also  a  claim  for  an  overdraft  against  Thomas,  Wheeler 
Vol.  Ill— 56. 
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&  Co.  in  favor  of  said  bank,  for  the  sum  of  $56.4:4.  Upon  con- 
sideration of  this  petition  the  receiver  was  allowed  and  permitted 
by  the  court  "  to  sell  each  and  every  item  of  personal  property 
and  real  estate  mentioned  and  described  in  Schedule  B  attached 
to  his  petition,  on  such  terms  and  in  such  manner  as  in  his  judg- 
ment may  be  for  the  best  interests  of  the  creditors  and  all  inter- 
ested in  said  bank  and  its  assets."     On  the  8th  day  of  November, 

1876,  J.  0.  Fraker  assigned  and  transferred  to  Cullum  an  interest 
in  a  judgment  rendered  in  the  foreclosure  of  a  mortgage  upon 
real  estate  in  Union  county,  in  the  State  of  Iowa,  in  his  favor 
against  one  William  Groesbeck,  for  the  sum  of  $5,960,  to  secure 
and  pay  about  $2,300  due  the  bank  upon  notes  held  by  it  executed 
by  W.  A.  Thomas  &  Co.  On  November  13,  1876,  the  receiver 
bid  in  the  mortgaged  premises  at  sheriffs  sale,  and  on  the  28th  day 
of  November,  1877,  a  sheriff's  deed  was  executed  to  the  receiver 
of  the  mortgaged  premises.  The  consideration  that  Ellis  agreed 
to  pay  to  the  receiver  upon  the  contract  sued  on  was  $5,500. 
Two  thousand  dollars  was  to  be  paid  and  satisfied  as  follows: 
Ellis  was  to  procure  an  assignment  from  S.  B,  Thomas  and 
E.  A.  Ellis  to  Cullum  of  $2,000  in  the  said  judgment  rendered 
in  the  foreclosure  suit  in  Union  county,  Iowa,  against  the 
said  William  Groesbeck,  in  favor  of  J.  C.  Fraker,  which  assign- 
ment of  $2,000  in  said  jugdment  the  said  Cullum  agreed  to  re- 
ceive as  a  payment  of  $2,000  upon  the  contract.  The  balance  of 
the  consideration,  to-wit,  $3,500,  was  to  be  paid  upon  the  1st  day 
of  May,  1878.  When  S.  B.  Thomas  and  E.  A.  Ellis  came  to  as- 
sign their  interest  in  said  judgment,  it  turned  out  that  they  owned 
$3,462.63  therein,  and  on  the  2d  day  of  January,  1878,  they  as- 
signed all  of  their  interest  in  said  judgment  to  Cullum,  as  re- 
ceiver of  the  bank,  and  he  receipted  on  the  contract  as  follows: 

"Received,  January  3,  1878,  of  N.  W.  Ellis,  an  assignment  of  the  Iowa 
judgment,  by  W.  A.  Thomas  and  Samantha  B.  Thomas,  and  Emma  A.  Ellis, 
amou-nting  to  $3,463.63,  it  being  in  full  of  the  $3,000  payment  mentioned 
within,  and  the  balance,  $1,468.63,  to  apply  in  part  payment  due  May  1,  1878. 

"  H.  B.  Cullum:, 
"  Beaeimr  of  the  Mrst  National  Bank  of  Wichita,  Kansas." 

It  does  not  appear  that  the  Iowa  judgment,  or  the  judgment 

rendered  in  the  District  Court  of  Sedgwick  county  on   May  29, 

1877,  on  the  note  of  W".  L.  Fraker  for  $965.90,  was  mentioned  or 
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referred  to  in  the  petition  filed  by  the  receiver  in  the  United 
States  District  Court ;  and  it  is  not  claimed  that  any  specific  order 
was  made  by  the  United  States  court  permitting  the  receiver  to 
exchange,  trade  or  barter  the  property  of  the  bank  for  other  or 
different  property.  The  power  conferred  upon  the  receiver  by 
the  court  authorized  him  to  sell  the  personal  property  and  real 
estate  described  in  the  schedule  attached  to  his  petition  filed  in 
the  court,  on  such  terms  and  in  such  manner  as  in  his  jndgment 
was  for  the  best  interests  of  the  creditors  and  all  interested  in 
the  bank  and  its  assets.  This  —  nothing  more.  The  receiver  of 
a  National  bank,  appointed  by  the  Comptroller  under  the  section 
of  the  act  of  Congress  quoted,  is  the  agent  of  the  United  States, 
and  is  limited  as  to  his  functions  by  tlje  object  of  the  receiver- 
ship and  the  duties  which  it  involves.  High  Eeceivers,  §  360 ;. 
Kennedy  v.  Oihson,  8  Wall.  498  ;  1  Nat.  Bank  Cas.  17. 

Under  the  order  of  the  court,  such  receiver  may  sell  the  real 
and  personal  property  of  the  bank  on  such  terms  as  the  court 
shall  direct,  but  he  cannot  sell  in  the  absence  of  such  an  order,  nor 
sell  upon  terms  in  conflict  with  the  orfer.  As  the  receiver  in 
this  case  did  not  apply  for  an  order  to  sell  or  dispose  of  the  judg- 
ment on  W.  L.  Fraker's  notes,  supposed  to  amount  to  over  $900, 
any  attempted  sale  thereof,  or  any  agreement  concerning  a  sale 
of  it,  was  in  excess  of  his  power  as  receiver,  and  therefore  not 
binding  upon  the  estate  of  the  bank.  Without  the  order  of  the 
court,  the  receiver  had  no  authority  in  his  oflieial  capacity  to  buy 
the  Iowa  -judgment  or  any  interest  therein,  nor  could  he  under 
the  order  of  the  court  permitting  him  to  sell  the  property  of  the 
bank,  exchange,  trade  or  barter  it  for  other  property.  Nor  could 
such  receiver  charge  the  estate  of  the  bank  by  any  executory  con- 
tract of  his  unless  he  was  authorized  so  to  do  by  the  provisions, 
of  the  National  Banking  Act  and  the  order  of  a  court  of  compe- 
tent jurisdiction  obtained  under  the  terms  of  said  act.  No  appli- 
cation was  made  by  the  receiver  to  the  court  for  permission  to 
execute  an  agreement  of  the  character  of  the  one  sued  upon  ; 
therefore  in  the  absence  of  such  an  order  the  estate  cannot  be 
charged  for  damages  resulting  from  the  failure  or  inability  of  the 
receiver  to  convey  or  deliver  property  not  belonging  to  the  bank, 
nor  for  his  refusal  to  comply  with  coveuants  which  he  was  with- 
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out  power  as  the  receiver  to  make.  As  the  power  of  a  receiver 
of  a  National  bank  appointed  by  the  Comptroller  is  limited,  a 
person  dealing  with  him  in  his  ofBcial  capacity  is  bound  as  a  mat- 
ter of  law  to  have  knowledge  of  his  authority  to  act,  and  if  con- 
tracts and  agreements  are  entered  into  with  the  receiver  in  excess 
of  his  authority  as  conferred  by  law,  the  parties  contract  at  their 
own  peril,  and  the  estate  of  the  Hank  cannot  be  charged  for  the 
default  or  inability  of  a  receiver  acting  outside  of  his  functions  as 
receiver  and  beyond  the  duties  which  it  involves. 

In  answer  to  the  point  that  the  receiver  exceeded  his  powers, 
and  that  his  action  did  not  bind  the  estate,  counsel  for  plaintiff 
refers  to  several  decisions ;  yet  none  of  these  are  strictly  applica- 
ble. Livingston  v.  Pettigrew,  1  Lans.  405,  was  an  action  to 
make  a  receiver  liable  personally,  on  his  covenant  that  certain 
judgments  and  claims  assigned  by  him  M'ere  due  and  unpaid. 
The  conrt  says: 

"But  assuming  that  the  covenant  in  question  was  void,  because 
the  receiver  exceeded  his  powers,  and  that  it  did  not  bind  the  es- 
tate, the  question  arises  whether  he  thereby  rendered  himself  per- 
sonally responsible  for  a  breach  of  it.  I  am  inclined  to  think  that 
he  did  not,  and  that  the  instrument  itseK  showing  that  the  act 
was  done  as  a  receiver,  it  cannot  under  any  circumstances  be  con- 
strued as  a  personal  covenant.  The  party  who  took  the  assign- 
ment knew  all  about  its  contents  as  they  appeared,  and  it  is  pre- 
.sumed  he  knew  the  law,  and  it  is  fair  to  assume  he  knew  also  that 
the  covenant  was  void  upon  its  face.  If  such  was  the  law,  he 
therefore  has  no  valid  grounds  for  claiming  he  has  in  anv  way 
been  misled  or  deceived." 

Applying  this  doctrine  to  the  case  at  bar,  plaintiff  has  no  cause 
for  complaint.  The  other  decisions  are  to  the  effect  that  corpora- 
tions have  no  right  to  violate  their  charters,  but  they  have  capacity 
to  do  so  and  to  be  bound  by  their  acts,  when  a  repudiation  of  such 
acts  would  result  in  a  manifest  wrong  to  innocent  parties.  This 
principle  does  not  control  the  acts  of  a  receiver,  whose  powers  are 
so  strictly  defined  and  limited  by  law  as  those  of  a  receiver  appointed 
by  the  Comptroller  of  the  Currency,  so  far  as  to  make  his  estate 
liable  for  acts  of  his  in  excess  of  his  powers. 
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The  trial  court  found  in  favor  of  the  plaintiff  in  the  sum  of 
$587.70.  Upon  what  theory  this  judgment  was  rendered  we  can- 
not tell  from  an  examination  of  the  record.  As  it  appears  however 
from  the  evidence,  that  the  estate  of  the  bank  realized  about  $500 
from  the  sale  of  the  land  in  Iowa,  obtained  under  the  judgment  of 
foreclosure,  we  suppose  the  court  thought  best,  under  the  circum- 
stances, that  the  plaintiff  should  recover  back  the  amount  actually 
realized  by  the  bank,  notwithstanding  the  receiver  exceeded  his 
authority  in  executing  the  contract.  In  other  words,  the  court 
seems  to  have  thought  that  the  estate  of  the  bank  ought  not  to 
retain  the  benefits  of  a  contract  executed  by  the  receiver  in  excess 
of  his  power.  The  defendant  takes  no  exception  to  this  judg- 
ment, and  under  the  conclusion  reached  by  us^  plaintiff  has  no  rea- 
son to  complain  thereof. 

The  judgment  of  the  District  Court  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


FiEST  National  Bank  of  Foet  Scott  v.  Drake. 

(35  Kans.  564;  57  Am.  Hep.  193.) 

Directors  —  how  to  act. 

To  bind  a  National  bank,  the  directors  must  act  together  as  a  board  ;  their 
separate  individual  assent  is  ineffectual. 

THE  opinion  states  the  case.     The  defendant  had  judgment 
below. 

Ware  <&  Ware,  for  plaintiff  in  error. 

A.  A.  Harris,  for  defendant  in  eiTor. 

Johnson,  J.  This  ease  can  be  easily  disposed  of.  The  only 
question  presented  arises  upon  the  refusal  of  the  court  to  enter 
judgment  in  favor  of  the  plaintiff"  upon  the  findings  of  the  jury,for 
tlie  amount  of  money  taken  from  the  bank  by  the  defendant,  as 
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interest  on  demand  certificates  of  deposit  that  had  been  issued  to 
himself  while  he  was  serving  as  president  and  cashier  of  the  bank. 
The  defendant  admits  that  he  took  the  money  at  the  times  and  in 
the  amounts  charged  by  the  plaintiff,  and  the  jury  have  found  that 
during  all  the  time  the  defendant  was  acting  as  an  officer  of  the 
bank,  there  existed  a  rule  or  by-law  of  the  bank  which  prohibited 
the  payment  of  interest  on  demand  certificates  of  deposit,  and  that 
at  no  time  while  the  defendant  was  an  officer  of  the  bank  did  he 
ever  inform  the  board  of  directors  that  he  had  taken  interest  on 
these  certificates ;  and  it  was  also  found  that  the  directors  did  not 
at  any  meeting  of  the  board  authorize  or  ratify  the  action  of  the 
defendant  in  taking  interest.  The  defendant  contended  and  con- 
tends that  although  his  act  in  taking  the  money  was  contrary  to 
the  by-laws  of  the  bank,  yet  that  there  had  been  a  ratification  of 
the  unauthorized  act  by  the  board  of  directors  which  is  binding 
upon  the  bank.  After  stating  that  the  directors  had  never  at  any 
meeting  of  the  board  ratified  the  taking  of  interest  by  the  defend- 
ant, the  question  was  asked  the  jury  :  "  Did  the  board  of  directors 
at  any  time  ratify  the  taking  of  the  several  amounts  of  interest  ?  " 
To  this  question  an  affirmative  answer  was  given  ;  but  in  the  next 
finding  the  jury  explained  particularly  how  the  supposed  ratification 
had  been  made,  finding  that  it  was  "  by  individual  consent  of  a 
majority  of  the  board."  The  last  finding,  stating  particularly  what 
was  done,  controls  and  prevails  over. the  former  one,  stating  the 
general  conclusion  that  there  had  been  a  ratification.  These  find- 
ings clearly  show  that  the  only-sanction  which  the  unauthorized 
acts  of  the  defendant  have  received  from  the  plaintiff  was  given 
by  the  individual  members  of  the  board  acting  singly  and  separately 
and  not  as  a  board.  Action  thus  taken  is  not  binding  on  the  bank, 
and  does  not  constitute  a  defense  to  the  plaintiff's  claim.  The 
statute  declaring  the  method  in  which  the  bank  may  exercise  cor- 
porate power  provides  that  the  appointment  and  dismissal  of  its 
officers,  the  enactment  of  by-laws  regulating  the  manner  in  wliich 
its  officers  and  agents  shall  conduct  its  business,  and  the  general 
supervision  and  management  of  its  affairs,  shall  reside  in  and  be 
exercised  by  a  board  of  directors.  U.  S.  E.  S.,  §  5136.  This 
statute  provides  for  the  election  of  a  president  of  the  board,  and 
otherwise  assumes  that  the  directors  shall  act  unitedly  as  an  organ- 


SUPEEMB  COURT,  1886.  447 

First  National  Bank  of  Fort  Scott  v.  Drake. 

ized  body.  The  eleption  of  au  iudividual  as  a  director  does  njot 
constitute  him  aa  ageut  of  the  corporation  with  authority  to  act 
separately  and  independently  of  his  fellow-members.  It  is  the 
board  duly  convened  and  acting  as  a  unit  that  is  made  the  repre- 
sentative of  the  company.  The  assent  or.  determination  of  the 
members  of  the  board  acting  separately  and  individually  is  not  the 
assent  of.  the  corporation.  The  law  proceeds  upon  the  theory  that 
the  directors  shall  meet  and  counsel  with  each  other,  and  that  any 
determination  affecting  the  corporation  shall  only  be  arrived  at  and 
expressed  after  a  consultation  at  a  meeting  of  the  board  attended 
by  at  least  a  majority  of  its  members.  As  the  only  powers  conferred 
upon  directors  are  those  which  reside  in  them  as  a  board  and  when 
acting  collectively  as  such,  the  individual  consent  of  a  majority  of 
the  members  acting  separately  is  not  enough  to  ratify  the  unau- 
thorized appropriation  of  the  money  of  the  bank  by  the  defendant. 
Ang.  &  Ames  Corp.,  §  504  et  seq.;  Morawetz  Priv.  Corp., 
§  247;  Field  Corp.,  §  242  ;  Baldwin  v.  Canfield,  26  Minn.  43; 
First  National  Bank  v.  Christopher,  11  Yroom,  435  ;  29  Am. 
Kep.  262 ;  Junction  Railroad  Go.  v.  Reeve,  15  Ind.  236  ;  In  re 
Marseilles  R.  Co.,  L.  R.,  7  Ch.  161 ;  IfAroy  v.  Tamor,  etc.,  R. 
Co.,  L.  R.,  2  Exch.  158;  Schunn  v.  Seymour,  24  N".  J.  Eq.  143; 
Cammeyer  v.  United  German  Churches,  2  Sandf.  Ch.  186 :  Ed- 
gerly  v.  Emerson,  23  IST.  H.  655 ;  55  Am.  Dec.  207 ;  Stoystown 
&  Greenshurg  Turnpike  Road  Co.  v.  Graver,  45  Penn.  St.  386  ; 
Keeler  v.  Frost,  22  Barb.  400.  See  also  the  following  cases, 
which  are  somewhat  analogous  and  applicable  :  Aikman  v.  School 
District,  27  Kans.  129 ;  Minc-er  v.  School  District,  id.  253 ; 
Comrs.  of  Anderson  Co.  v.  P.  cfe  F.  R.  Co.,  20  id.  534 ;  F.  db 
F.  R.  Co.  V.  Comrs.  of  Anderson  Co.,  16  id.  302  ;  Herrington  v. 
District  Township  of  Listen,  47  Iowa,  11;  McCortle  v.  Bates, 
29  Ohio  St.  419. 

The  conclusion  which  we  have  reached  renders  it  unnecessary 
to  consider  the  other' questions  so  much  and  so  well  argued  by 
counsel  with  regard  to  the  relations  existing  between  the  cashier 
and  the  board  of  directors,  and  which  both  of  them  sustain  to- 
ward the  bank,  and  whether  the  doctrine  of  ratification  can  have 
application  to  a  transaction  wholly  between  the  board  of  directors 
and  the  cashier. 
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The  ruling. of  the  District  Court  disallowing  the  plaintiff's 
motion  for  judgment  non  obstante  veredicto  will  be  reversed,  and 
the  cause  remanded  with  directions  to  enter  judgment  on  the 
special  findings  of  the  jury  for  the  additional  amount  appropri- 
ated by  the  defendant  without  authority  of  the  bank  as  interest 
on  demand  certificates  of  deposit,  in  accordance  with  the  plain- 
tiff's application.  * 

Judgment  reversed  and  cause  remanded. 

All  concur. 


Logan  County  National  Bank  t.  Townsend. 

(Ky.  Ct.  of  App.,  Feb,  10,  1887.) 

Verdict  —  when  it  must  fix  the  exact  amiount.    Agency  —  ratification  —  hank 
investing  in  securities  contrary  to  law. 

The  provision  of  Civil  Code  of  Kentucky,  §  329,  that  a  general  verdict 
that  either  party  is  entitled  to  recover  money  of  the  adverse  party  must  as- 
sess the  amount  of  recovery,  does  not  apply  where  the  amount  is  not  dis- 
puted, but  involves  simply  an  arithmetical  calculation. 

Where  the  cashier  of  a  bank  purchases  bonds  without  authority  of  the  bank, 
afterward  appropriates  them  to  his  own  use,  it  is  estopped  to  deny  the  au- 
thority of  the  cashier. 

Where  one  sells  bonds  to  a  National  bank  at  a  certain  price,  the  bank  agree- 
ing to  resell  them  to  the  vendor  at  the  same  price  or  less,  but  refuses  to  re- 
sell them,  held,  in  a  suit  for  the  breach  of  contract,  that  the  bank  may  not 
deny  its  authority  to  buy  the  bonds. 

1  PPEAL  from  Circuit  Court,  Logan  county. 

Browder  <&  Edwards,  for  appellant. 

John  S.  Rhea  and  Wm.  Lindsay,  for  appellee. 

Lewis,  J.  Appellee  states  in  his  petition  that  in  June,  1879, 
he  sold  and  delivered  to  appellant  bonds  of  the  county  of  Logan 
of  the  face  value  "of  $12,800,  for  which  it  paid  him  at  the  rate ' 
of  sixty-eight  and  one-half  cents  on  the  dollar,  and  as  a  further 
consideration  agreed  to  replace  the  bonds,  upon  demand,  at  the 
same  price  or  less ;  that  he  has  offered  to  repay  the  amount  so 
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paid  to  him  therefor,  and  demanded  the  return  of  the  bonds, 
which  appellant  refused  to  deliver,  and  hence  he  sues  for  a 
breach  of  the  contract,  and  asks  judgment  in  damages  for  the 
amount  of  the  difEerence  between  the  price  of  sixty-eight  and 
one-half  cents  paid  by  him  and  the  par  value  of  the  bonds,  which 
he  avers  they  were  worth  when  the  demand  was  made.  Appel- 
lant denies  it  purchased  the  bonds  or  made  the  agreement  to 
replace  them,  as  alleged  in  the  petition. 

It  seems  to  be  established,  that  at  the  time  mentioned,  appellee 
sold  the  bonds,  at  the  price  and  upon  the  terms  stated,  to  H.  Bar- 
clay, Jr.,  who  was  the  cashier  of  appellant,  the  bank,  and  the  is- 
sues of  fact  are  whether  he  did  so  on  his  individual  account  or 
for  appellant.  Upon  these  issues  the  jury  returned  the  follow- 
ing special  findings :  "  Did  Townsend  sell  the  bonds  to  the  de- 
fendant, the  bank,  or  to  Hugh  Barclay,  Jr.  ?  Answer.  To  defend- 
ant bank.  Q.  What  was  the  contract  made  at  date  of  sale  ?  A. 
That  defendant  would  replace  the  bonds  to  plaintiff  at  the  price 
paid  at  the  time,  or  less."  They  also  returned  the  following  gen- 
eral verdict :  "  We  of  the  jury  find  for  the  plaintiff."  And  there- 
upon the  court  rendered  judgment  for  the  sum  of  $4,032. 

As  the  testimony"  of  both  appellee  and  Hugh  Barclay,  Jr., 
tends  to  sustain  the  special  as  well  as  the  general  verdict,  we  can- 
not say  they  are  palpably  against  the  evidence,  and  are  not  there- 
fore authorized  to  disturb  them. 

It  is  contended  that  the  court  erred,  to  the  prejudice  of  appel- 
lant, in  rendering  judgment  for  $30  in  excess  of  the  amount 
proved.  The  amount  for  which  the  judgment  was  rendered  is 
the  precise  sum  of  the  difference  between  the  amount  paid  to  ap- 
pellee at  the  rate  of  sixty-eighty  and  a  half  cents  on  the  dollar 
and  the  par  value  of  the  bonds ;  and  although  the  evidence  shows 
some  of  the  bonds  were  paid  for  at  the  rate  of  sixty-nine  cents  on 
the  dollar,  which  would  make  about  the  •difference  of  $30  men- 
tioned, yet  the  court  had  to  be  controlled  by  the  uncontroverted 
allegations  in  the  petition  in  respect  to  the  amount  paid. 

Section- 329  of  the  Civil  Code  provides:  "If,  by  a  general  ver- 
dict, either  party  be  entitled  to  recover  money  of  the  adverse 
party,  the  jury,  in  their  verdict,  must  assess  the  amount  of  re- 
covery." But  this  section  was  clearly  not  intended  to  apply 
Vol.  Ill— 57. 
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when  the  amoant  of  recovery  is  not  made  an  issue  of  fact,  or  left 
to  the  discretion  of  the  jury. 

In  this  case,  after  the  issues  of  fact  were  settled  by  the  jury, 
the  amount  of  recovery  did  not  depend  upon  the  discretion  of 
either  the  court  or  jury,  but  upon  a  simple  arithmetical  calcula- 
tion according  to  the  basis  fixed  by  the  pleadings ;  for  by  sub-sec- 
tion i,  section  126,  allegations  concerning  value  or  amount  of 
damage,  accompanied  by  an  allegation  of  an  express  promise,  or 
by  a  statement  of  facts  showing  an  implied  promise  to  pay  such 
value  or  damage,  such  as  was  contained  in  the  petition  in  this 
case,  need  not  be  proved  unless  traversed. 

It  is  contended  by  counsel  that  there  are  three  distinct  grounds, 
upon  each  of  which  the  demurrer  to  the  petition,  as  well  as  the 
motion  for  a  peremptory  instruction  to  the  jury,  ought  to  have 
been  sustained.     These  we  will  now  consider. 

1.  The  contract  is  void  for  want  of  mutuality  and  for  want  of 
sufficient  consideration.  The  contract,  as  stated  in  the  petition, 
and  about  the  nature  and  terms  of  which  it  seems  to  us  there  is 
no  room  for  controversy,  was  fully  executed  by  appellee,  but  only 
in  part  by  appellant ;  and  it  is  for  a  breach  of  the  executory  part 
this  action  was  brought;  and  as  there  was* nothing  more  to  be 
done  by  appellee  to  entitle  him  to  the  right  to  demand  a  full  per- 
formance by  appellant  of  what  it  agreed  to  do,  there  can  arise  no 
question  of  a  want  of  mutuahty ;  for  the  consideration  for  what 
remained  to  be  done,  as  well  as  what  had  been  done  by  appellant, 
had  already  passed  from  him,  and  been  received  by  it.  It  is  not. 
a  pertinent  inquiry  whether  either  the  consideration  of  the  con- 
tract was  sufficient,  or,  as  has  turned  out,  it  was  a  judicious  one. 
It  was  made  at  the  instance  of  appellant  or  of  its  cashier,  and,  as 
we  must  presume,  with  the  expectation  of  profit ;  and  if  the 
bonds  had  been  kept,  instead  of  being  sold  by  appellant,  no  loss 
would  have  resulted  fro'm  restoring  them  upon  the  demand  of  ap- 
pellee, while  a  greater  than  the  legal  rate  of  interest  would  in  the 
meantime  have  been  realized  on  the  amount  invested  in  them. 

2.  The  next  ground  is  that  the  contract  is  not  within  the  scope 
of  the  cashier's  powers,  and  consequently  not  binding  on  the 
bank.  The  special  finding  of  the  jury  reduces  the  discussion  of 
this  question  to  very  narrow  limits  —  in  fact,  precludes  appel- 
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lant  from  denying  the  authority  of  the  cashier  to  make  the  con- 
tract; for  if  appellee  sold  the  bonds  to  appellant,  the  bank,  it 
necessarily  follows  they  were  appropriated  and  used  by  it ;  and 
having  thus  derived,  or  elected  to  avail  itself  of,  whatever  benefit 
might  flow  from  the  contract,  it  cannot  now  in  good  faith  re- 
pudiate the  contract,  or  any  part  of  it ;  nor  deny  the  authority  of 
the  cashier  to  make  it. 

3.  The  last  ground  is  that  the  contract  is  ultra  vires  the  corpo- 
rate authority  of  the  bank,  in  direct  violation  of  its  charter,  and 
consequently  is  no  such  an  obligation  as  will  charge  the  bank,  or 
make  it  to  any  extent,  either  in  law  or  conscience,  liable  in  dam- 
ages or  otherwise  for  breach  of  the  conditions.  It  seems  to  us 
that  if  the  proposition  be  conceded,  it  would  not  avail  appellant ; 
for  if  it  had  no  authority,  under  its  charter,  to  purchase  the  bonds, 
it  cannot  in  justice  and  conscience  refuse  to  abide  by  the  judg- 
ment in  this  case,  which  involves  nothing  more  than  the  return 
of  the  bonds  and  receipt  of  what  it  paid  for  them.  To  do  less 
cannot  be  justified  without  permitting  it  to  profit  by  its  own 
wrong  in  violating  the  law  of  Congress  under  which  it  exists. 

Probably,  according  to  a  fair  construction  of  the  National  Bank 
Act,  the  power  is  not  expressly  given  to  appellant  to  purchase 
and  deal  in  bonds  of  the  character  of  those  in  question,  but  neither 
is  it  expressly  prohibited  by  the  act  to  do  so.  And  there  is  a 
proper  and  well-recognized  difference  between  "  the  case  of  an 
engagement  made  by  a  corporation  to  do  an  act  expressly  prohib- 
ited by  its  charter  or  some  other  law,  and  a  case  of  where  legisla- 
tive power  to  do  the  act  has  not  been  granted."  See  Hitchcock 
V.  Galveston,  96  U.  S.  341,  and  numerous  authorities  there  cited. 
In  that  case  the  following,  from  State  Board  of  Agriculture  v. 
Citizens'  St.  By.  Co.,  47  Ind.  407,  was  quoted  with  approval : 
"  Although  there  may  be  a  defect  of  -power  in  a  corporation  to 
make  a  contract,  yet  if  a  contract  made  by  it  is  not  in  violation  of 
its  charter,  or  of  any  statute  prohibiting  it,  and  the  corporation 
has  by  its  promise  induced  a  party,  relying  on  the  promise  and  in 
execution  of  the  contract,  to  expend  money  and  perform  his  part 
thereof,  the  corporation  is  liable  on  the  contract." 

If  the  special  findings  of  the  jury  in  this  case  be  taken  as  true, 
there  needs  no  argument  to  show  that  the  rule  there  laid  down 
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applies  to  the  contract  we  are  considering ;  and  to  adopt  the  op- 
posite of  that  rule  would  invite  a  disregard  of  the  provisions  of 
the  National  Bank  Act,  as  well  as  fraud  and  bad  faith  toward 
those  deahng  with  a  corporation  existing  under  it. 

It  is  not  stated  in  argument  or  pleaded  that  appellee  has  waived 
his  rights  under  the  contract  sued  on,  or  that  he  delayed  for  an 
unreasonable  length  of  time  in  demanding  performance  by  appel- 
lant ;  and  as  the  rulings  of  the  lower  court  upon  the  pleadings, 
as  well  as  regards  the  instructions  to  the  Jury,  are  consistent  with 
the  views  expressed  in  this  opinion,  the  judgment  must  be  af- 
firmed. 


AiiVES  V.  IIendekson  National  Bank. 

(    Ky.     ) 

Usury  — penalty  —  interest  after  due. 

Under  act  of  Congress  June  3,  1864,  §  30,  providing  that  National  banks 
knowingly  receiving  or  charging  a  greater  rate  of  interest  than  allowed  by 
the  State  where  the  bank  is  located,  shall  forfeit  the  entire  interest  which 
the  note  carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon,  not 
only  is  forfeited  a  greater  sum  reserved  by  the  bank  out  of  the  money  than 
the  legal  interest  for  the  time  the  note  has  to  run,  but  also  the  interest  ac- 
cruing by  law  upon  non-payment  after  maturity. 

An  agreement  to  pay  illegal  interest  in  a  mortgage  given  to  secure  the  notes 
after  maturity,  forfeits  both  legal  and  illegal  interest,  though  no  interest  is  • 
expressed  in  the  notes  themselves. 

APPEAL  from  a  judgment  of  the  Circuit  Court  of  Henderson 
county.  Action  by  the  Henderson  National  Bank  against 
W.  S.  Alves,  trustee  of  Reutlinger  and  others  on  promissory 
notes.  Judgment  for  plaintifE  for  a  portion  of  its  demand,  and 
defendants  appeal.     Also  cross-appeal  by  plaintifE. 

Clay  &  Banks  and  John  Young  Brown,  for  appellants. 

Teaman  <&  Lockett,  for  appellee  and  cross-appellant. 

Bennett,  J.     To  the  appellee's  (Henderson   National  Bank) 
action  against  Reutlinger  and  others  on  six  promissory  notes,  each 
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due  and  payable  four  months  from  its  date,  and  each  executed  by 
said  Reuthnger  and  others  to  the  appellee,  the  appellant  W.  S. 
Alves,  as  trustee  of  said  Reutlinger,  etc.,  filed  his  answer,  in 
which  it  was  alleged  in  substance  that  said  notes  were  executed 
for  borrowed  money ;  that  at  the  respective  times  said  money  was 
borrowed  the  appellee,  by  an  agreement  with  Reutlinger  and 
others,  put  so  much  of  it  to  their  credit  and  retained  the  balance 
as  interest  for  the  next  four  months  —  the  time  that  each  note 
was  to  run;  that  the  sum  so  retained  out  of  each  loan  amounted 
to  more  than  the  legal  rate  of  interest  thereon  for  the  four  months 
that  each  note  was  to  run.  The  reply  of  the  appellee  denied 
that  it  retained  as  much  as  the  alleged  sums  as  interest,  but  it  did 
not  deny  that  the  respective  sums  were  retained  out  of  each  loan. 
The  bank,  doubtless  drawing  a  distinction  between  discount  and 
interest,  called  these  sums  discount,  and  therefore  denied  that 
said  sums  were  retained  as  interest ;  but  the  fact  nevertheless  ex- 
isted that  the  sums  were  retained  as  compensation  for  the  use  of 
the  money  that  it  loaned  to  Reutlinger,  etc.,  and  which  under 
the  law  constituted  interest.  A  simple  calculation  will  show  that 
each  sum  so  retained  amounted  to  a  greater  rate  of  interest  than 
six  per  cent  on  the  sum  from  which  it  was  retained.  The  answer 
also  alleges  that  after  the  maturity  of  said  notes,  Reutlinger,  etc., 
agreed  to  pay  to  the  bank  eight  per  cent  interest  on  each  note 
from  its  maturity  until  paid.  After  the  maturity  of  the  notes 
Reutlinger,  etc.,  executed  to  the  bank  a  mortgage  on  some  real 
estate  to  secure  the  payment  of  them.  In  said  mortgage  it  was 
expressly  agreed  that  eight  per  cent  interest  was  to  be  paid 
on  ■  each  note  (the  note  itself  being  silent  as  to  interest) 
from  its  maturity  until  paid,  and  the  mortgage  secures  the 
payment  of  said  sum.  The  lower  court  abated  the  face  of 
each  note  by  the  sum  that  the  appellee  retained  thereon  as  inter- 
est, upon  the  ground  the  sum  so  retained  amounted  to  more  than 
the  legal  rate  of  interest,  and  by  reason  thereof  said  sum  was  for- 
feited; but  the  court  gave  judgment  for  the  interest  on  each  note 
at  the  rate  of  six  per  cent  per  annum  from  the  maturity  of  the 
note  until  judgment  was  rendered  thereon.  From  the  latter  part 
of  the  judgment  Alves  has  appealed  to  this  court ;  from  the  for- 
mer part  of  the  judgment  the  bank  has  taken  a  cross-appeal. 
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The  conclusion  is  irresistible  that  the  sum  retained  by  the  ap- 
pellee out  of  each  note  amounted  to  more  than  six  per  cent  inter- 
est, which  is  the  legal  rate  of  interest  in  this  State,  both  in  refer- 
ence to  individuals  and  State  banks,  for  the  period  from  the  date 
of  the  note  until  its  maturity.  It  is  clear  that  the  excess  over  six 
per  cent  was  usurious,  and  that  the  appellee  knew  it.  Section 
30  of  the  National  Currency  Act  of  Congress  of  the  3d  of 
June,  1864,  after  prescribing  that  the  National  banks  created 
under  the  said  act  shall  not  charge  a  greater  rate  of  interest  than 
that  allowed  by  the  laws  of  the  State  or  Territory  where  the  bank 
is  located,  declares : 

"  And  tlie  knowingly  taking,  receiving,  reserving  or  charging  a  rate  of  in- 
terest greater  than  aforesaid  shall  be  held  and  adjudged  to  be  a  forfeiture  of 
the  entire  interest  which  the  note,  bill,  or  other  evidence  of  debt  carries  with 
it,  or  which  has  been  agreed  to  be  paid  thereon;  and  in  case  a  greater  rate  of 
interest  has  been  paid,  the  person  or  persons  paying  the  same,  or  their  legal 
representatives,  may  recover  back,  in  any  action  of  debt,  twice  the  amount  of 
interest  thus  paid  from  the  association  taking  or  receiving  the  same;  provided, 
such  action  is  commenced  within  two  years  from  the  time  the  usurious,  trans- 
action occurred." . 

It  is  held  in  the  cases  of  Tiffcmy  v.  Banh,  18  Wall.  409;  Bank 
V.  Bearing,  91  U.  S.  29;  1  Nat.  Bank  Cas.  117;  Barnet  v.  Bank, 
98  U.  S.  555;  2  Nat.  Bank  Gas.  18;  Driesbachy.  Bank,  104  U.  S. 
62;  ante  19,  that  under  the  act  of  Congress,  supra,  if  a  National 
bank  knowingly  takes,  receives,  reserves  or  charges  a  greater  rate 
of  interest  than  that  allowed  by  the  laws  of  the  State  or  Territory 
in  which  the  bank  is  located,  such  conduct  shall  be  held  and  ad- 
judged a  forfeiture  of  the  entire  interest  which  the  note,  bill  or 
other  evidence  of  debt  carries  with  it,  or  which  has  been  agreed 
to  be  paid  thereon,  etc.  The  perspicuity  and  directness  of  the 
clauses  of  said  section  leave  no  room  to  doubt  as  to  their  mean- 
ing. The  courts  that  have  passed  upon  them  have  had  but  little 
else  to  do,  in  order  to  evolve  their  meaning,  than  to  recall  and 
repeat  their  language.  Having  determined  that  the  sum  retained 
as  interest  on  each  note,  for  the  period  of  four  months,  amounted 
to  more  than  six  per  cent  for  that  period,  and  by  the  laws  of 
this  State  the  contract  was  usurious,  it  follows  that  the  interest 
for  said  period  at  least  was  forfeited,  and  that  the  judgment  of 
the  lower  court  deducting  the  sum  so  retained  from  each   note 
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must  be  affirmed  on  the  cross-appeal.  But  the  appellee,  the  bank, 
contends,  that  as  each  note  was  silent  as  to  interest  from  and  after 
its  maturity,  the  six  per  cent  interest  that  the  same  bore  after  ma- 
turity was  by  virtue  of  the  law,  and  not  by  contract.  Therefore 
the  usurious  interest  that  said  notes  bore  from  their  respective 
dates  until  maturity  did  not  under  said  act  forfeit  the  interest 
arising  on  the  notes  after  maturity,  by  virtue  of  the  law,  and  not 
by  contract.  The  appellant  Alves  contends  for  the  reverse  of  this 
proposition.  A  scrutiny  of  the  clauses  of  the  section,  supra,  will 
show  that  the  appellant's  contention  is  correct.  To  knowingly 
take,  receive,  reserve  or  charge  a  rate  of  interest  grea!ter  than 
that  allowed  by  the  State  law,  shall  be  held  and  adjudged  to  be  a 
forfeiture  of  the  entire  interest  which  the  note,  bill  or  other  evi- 
dence of  debt "  carries  with  it,  or  which  has  been  agreed  to  be  paid 
thereon."  The  expression  "  carries  with  it "  means  any  interest 
that  the  note,  bill  or  other  evidence  of  debt  may  carry  by  opera- 
tion of  law;  for  the  next  succeeding  clause,  to-wit  :  "  or  which  has 
been  agreed  to  be  paid  thereon,"  leaves  no  doubt  as  to  the  meaning 
of  said  expression.  In  many  States  of  the  Union,  as  was  the 
case  in  this  State  at  one  time,  there  was  at  the  time  of  the  pas- 
sage of  said  act  of  Congress  a  fixed  rate  of  interest  to  be  charged 
in  the  absence  of  contract,  and  by  contract  a  greater  rate  of  inter- 
est might  be  charged.  It  seems  clear  therefore  the  expression 
"carries  with  it"  refers  to  such  interest  as  the  note,  etc.,  may 
carry  without  reference  to  any  agreement,  and  that  the  succeed- 
ing clause  refers  to  such  conventional  legal  rate  of  interest  as  the 
parties  may  have  agreed  on  ;  both  of  which  shall  be  forfeited  if 
any  usurious  interest  has  been  taken,  received,  reserved  or 
charged.  Also  the  language  clearly  means  that  if  usury  has  been 
agreed  to  be  paid  for  any  part  of  the  time  that  the  note  is  entitled 
to  run,  or  that  it  may  by  indulgence  run,  such  agreement  forfeits 
the  entire  interest  that  the  note  or  bill  carries  with  it ;  or  if  the 
note  or  bill  bears  a  conventional  rate  of  interest,  such  as  some 
States  allow,  and  in  addition  thereto  usury  has  been  charged  for 
any  part  of  the  time,  such  conventional  rate  of  interest  is  thereby 
forfeited.  The  framers  of  the  act  of  Congress  under  considera- 
tion doubtless  understood  that  much  of  the  business  of  the  banks 
created  by  the  act  would  consist  in  lending  money  secured  by 
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notes,  etc.,  made  due  and  payable  not  exceeding  four  months 
from  date,  and  if  need  be,  renewed  from  time  to  time ;  that  the 
usurious  contracts  would  relate  to  the  time  such  notes  were  to 
run,  and  in  case  of  tlieir  renewal,  so  also  would  the  usurious  con- 
tracts be  renewed.  Hence  the  act  provides,  in  substance,  that  in 
case  usury  is  taken,  received,  reserved  or  charged,  the  entire  in- 
terest that  the  note  carries,  or  that  may  exist  by  agreement,  shall 
be  forfeited.  The  foregoing  views  accord  with  the  case  of  Ba/iik 
v.  Stauffer,  1  Fed.  Rep.  187-189  ;  2  JS'at.  Bank  Cas.  178.  In 
that  case  the  bank  had  received  usurious  interest  for  the  time 
that  the  note  was  maturing.  The  question  was,  did  that  fact 
forfeit  the  interest  accruing  on  the  note  after  its  maturity? 
Judge  MoKenkan,  delivering  the  opinion  of  the  court,  ■  held  in 
substance,  that  according  to  the  clause,  supra,  declaring  the  tak- 
ing of  usury  a  forfeiture  of  the  entire  interest  that  the  note  car- 
ries with  it,  the  taking  of  usurious  interest  during  the  maturity 
of  the  note  forfeited  the  interest  accruing  thereon  after  ,its  ma- 
turity, as  well  as  that  accruing  before  its  maturity. 

But  if  we  are  mistaken  in  reference  to  the  forfeitxire  of  the  in- 
terest that  accrued  upon  these  notes  by  virtue  of  the  law,  after 
their  maturity,  nevertheless  the  question  is  put  at  rest  by  the  fact 
that  it  is  expressly  stipulated  in  the  mortgage  given  to  the  appel- 
lee by  Reutlinger,  etc.,  to  secure  these  notes,  that  eight  per  cent 
interest  was  to  be  paid  thereon  from  the  maturity  of  each  note 
until  paid.  The  bank  accepted  this  agreement,  which,  under  the 
laws  of  this  State,  leaving  out  of  view  the  act  of  Congress,  swpra, 
was  valid,  and  upon  a  sufficient  consideration,  except  two  per  cent 
thereof,  which  was  usurious  and  invalid.  But  under  the  said  act 
of  Congress  it  is  not  necessary,  in  order  to  effect  a  forfeiture  of 
the  entire  interest,  that  the  agreement  to  pay  usury  should  appear 
in  the  note,  or  that  the  agreement  should  be  made  simultaneously 
with  the  agreement  to  lend  the  money.  Were  the  law  so  con- 
strued, the  effect  would  be  to  enable  the  bank  to  evade  the  law 
every  day  by  reducing  the  usurious  contract  to  writing  on  a  sep- 
arate piece  of  paper,  or  by  making  it  after  the  contract  to  loan 
the  money  was  entered  into.  So  the  agreement  set  forth  in  the 
mortgage  to  pay  usurious  interest  being,  as  contended  by  counsel, 
collateral,  and  having  been  made  after  the  maturity  of  the  notes, 
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does  not  affect  the  question;  for  the  agreement  to  pay  a  legal  rate 
of  interest  was  as  binding  as  the  agreement  to  additionally  seciii'e 
the  debt  itself,  and  the  fact  that  the  agreement  was  collateral  did 
not  change  the  agreed  interest  into  principal.  It  was  accruing 
every  day  as  interest  on  the  principal,  and  was  in  fact  and  in  law 
interest,  although  expressed  in  the  mortgage,  and  not  in  the  notes; 
and  as  the  agreement  included  usurious  interest,  it  comes  within  the 
act  of  Congress  which  forfeits  the  entire  interest.  The  judgment 
of  the  lower  court  is  affirmed  on  the  cross-appeal  of  the  bank  ; 
and  the  judgment  on  the  appeal  of  Alves,  trustee,  is  reversed  and 
the  case  is  remanded,  with  directions  to  disallow  the  interest  on, 
each  note  from  its  maturity  until  the  judgment  was  rendered 
thereon. 


New  Orleans  National  Bank  v.  Raymond. 

(29  La.  Ann.  355  ;  29  Am.  Eep..  335.) 

Mortgage  — power  to  take,  on  sale  of  real  estate. 

A  National  bank  may  sell  its  real  estate  and  take  a,  mortgage  for  the  pur- 
chase-money. 

PROCEEDIISTG  to  cancel  a  conveyance  as  a  cloud  upon  title. 
The  opinion  states  the  facts. 

Charles  Louque  and  Carleton  Hunt,  for  Joseph  Billgery,  ap- 
pellee. 

McGloin  c&  Nixon  and  Magruder  <&  Richardson,  for  appel- 
lant. 

Spencek,  J  The  Union  National  Bank  of  New  Orleans  sold 
to  Joseph  Raymond  by  authentic  act  of  date  the  27th  of  Febru- 
ary, 1873,  a  certain  parcel  of  ground  in  the  square  bounded  by 
First,  Second,  Dryades  and  Baronne  streets,  for  the  price  of 
$14,666.66,  one-fifth  of  which  was  paid  in  cash,  and  for  the  bal- 
ance Raymond  executed  notes  at  one,  two,  three  and  four  years, 
Vol  III— 58. 
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secured  by  special  mortgage  and  pact  of  non  alienando  on  the 
property. 

On  the  10th  of  April,  1873,  Raymond  entered  into  a  contract 
with  the  city  of  New  Orleans,  acting  through  its  mayor  under 
ordinance  No.  2041,  administration  series.  By  that  contract  Kay- 
mond  bound  and  obligated  himself  in  substance  to  erect  on  said 
grounds  a  market-house  according  to  certain  specifications ;  to 
free  the  property  of  all  mortgages  and  incumbrances  on  or  before 
the  completion  of  said  building,  and  to  keep  the  market  as  re- 
quired by  the  city  ordinances,  etc.  Raymond  during  the  first  ten 
years  was  to  receive  all  the  rents  and  revenues.  At  the  expira- 
tion of  the  first  ten  years  the  city  was  for  the  next  ten  years  to 
farm  out  the  market  and  take  all  the  rents  and  revenues  in  ex- 
cess of  $500  per  month,  or  $6,000  per  year,  the  rents  up  to  said 
amounts  to  be  paid  to  Raymond,  his  heirs  or  assigns.  At  the 
end  of  the  second  term  of  ten  years  Raymond  was  to  transfer  the 
grounds  and  market  in  full  ownership  to  the  city,  binding  liim- 
self  not  to  alienate  or  incumber  the  same  to  the  prejudice  of  this 
agreement. 

On  the  10th  of  March,  1874,  the  New  Orleans  National  Bank 
obtained  judgment  on  a  bill  of  exchange  for  $700  against  Joseph 
Raymond,  issued  execution  thereon,  seized,  and  on  the  24th  of 
July,  1876,  sold  and  purchased  for  $150  "  all  the  right,  title  and 
interest  of  Joseph  Raymond  in,  to  and  under  the  contract  made 
with  the  city  of  New  Orleans  of  date  April  10,  1873."  *  *  * 
"  The  said  act  of  April  10,  1873,  conferring  upon  him  the  right ' 
to  the  revenues  of  a  market  constructed  by  him  at  the  corner  of 
Second  and  Dryades  streets,  in  the  square  bounded  by  Second, 
First,  Dryades  and  Baronne  streets,  for  the  term  of  twenty 
years,"  etc. 

On  the  5th  of  September,  1876,  said  New  Orleans  National 
Bank  sold  and  transferred,  in  consideration  of  the  amount  due  it, 
with  subrogation,  to  Mrs.  Barauco,  all  its  rights  in,  to  and  under 
said  judgment  and  purchase. 

On  the  24th  of  May,  1876,  the  Union  National  Bank,  under 
executory  process  against  Raymond  upon  said  vendor's  mortgage, 
seized  the  above-described  lots  of  ground,  "  together  with  all  the 
buildings  and  improvements  thereon,"  and  advertised  the  same 
for  sale  on  the  1st  of  July,  1876. 


SUPEEME  COUET,  1877.  459 

New  Orleans  National  Bank  v.  Raymond. 

On  June  29,  1876,  Joseph  Billgery  purchased  and  was  subro- 
gated to  the  judgment  in  the  case  of  '■'■Andrew  Q.  Downey  v. 
Joseph  Haymond,^''  for  some  $1,250,  being  for  work  done  on 
said  market  buildings. 

On  the-  1st  of  July,  1876,  the  day  of  sale,  Joseph  Billgery  paid 
to  the  Union  National  Bank  the  mortgage  note  due,  and  the  sale 
was  not  made.  Subsequently  he  took  up  and  paid  the  remaining 
outstanding  vendor's  note  held  by  the  Union  Bank.  Billgery  did 
not  take  a  formal  act  of  subrogation  at  the  time  of  his  payment 
on  the  1st  of  July,  but  on  the  2d  of  August,  1876,  the  bank  gave 
him  a  receipt  and  subrogation  to  his  rights. 

Billgery,  as  subrogee  of  the  Union  National  Bank,  caused  said 
property  to  be  re-advertised  for  sale  on  February  10,  1877,  and 
re-advertised  again  for  sale  on  March  3,  1877. 

On  the  2J:th  of  February,  1877,  he  commenced  the  proceed- 
ing now  before  us,  being  a  rule  taken  on  Mrs.  Baranco  to  show 
cause  why  the  act  of  adjudication  by  the  sheriff  to  the  New  Or- 
leans National  Bank  above  described  (to  which  she  had  been  sub- 
rogated) should  not  be  erased  and  canceled  from  the  books  of 
the  office  of  conveyances,  for  the  reason  that  the  same  is  null  and 
void  and  operates  injurioiisly  to  him  (Billgery)  as  a  cloud  upon 
the  title  of  said  property. 

Mrs.  Baranco  pleads  by  way  of  exception  and  answer  in  sub- 
stance as  follows : 

First.  That  plaintiff  in  rule,  not  being  a  party  to  the  suit  of 
New  Orleans  National  Bank  v.  Joseph  Raymond,  cannot 
proceed  in  this  summary  manner  to  set  aside  the  adjudication, 
and  should  proceed  by  direct  action. 

Second.  That  the  pretended  mortgage  to  the  Union  National 

.  Bank  is  void,  as  taken  in  contravention  of  the  laws  of  the  United 

States  creating  National  banks ;  that  said  bank  under  said  laws  is 

prohibited  from  owning  real  estate  and  from  taking  or  holding 

mortgages  thereon  under  the  circumstances  of  this  case. 

Third.  That  the  mortgage  to  the  Union  National  Bank  has 
been  extinguished  by  payment,  and  that  said  Billgery  was  not 
subrogated  thereto. 

Fourth.  She  alleges  her  ownership  of  the  rights  of  Eayraond 
under  the  said  contract  with  the  city,  and  that  she  is  entitled 
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thereby  to  the  rents  and  revenues  of  said  market  in  the  hands  of 
the  sheriff. 

Fifth.  By  way  of  reconvention  she  prays  and  demands  the  nul- 
lity of  Eillgery's  pretended  mortgage  rights  and  for  their  cancel- 
lation, and  that  she  be  declared  entitled  to  the  revenues  of  said 
market. 

Upon  these  issues  the  case  was*  tried.     There  was  judgment  . 
for  plaintifE  ordering  the  erasure  and  cancellation   of   Mrs.  Ba- 
ranco's  title,  and  decreeing  its  nullity.     She  prosecutes  this  appeal. 

The  first  question  naturally  presenting  itself  is,  whether  or  not 
the  plaintiff  Billgery  has  the  right  to  proceed  by  rule  and  in  a 
summary  manner  as  lie  has  done  ?  This  depends  upon  the  nature 
of  Mrs.  Baranco's  rights.  Plaintiff  cannot  bring  a  petitory 
action  by  rule,  nor  can  he  institute  an  action  of  nullity  in  that 
manner.  Her  counsel  insists  truthfully,  that  she  did  not  buy  the 
market  property  itself,  but  olily  Raymond's  rights  under  the  con- 
tract with  the  city  to  take  its  revenues.  He  asserts  that  under 
said  contract  with  the  city  the  market  building,  though  put  by 
Raymond  at  his  own  proper  expense  upon  the  ground  bought  by 
him  from  the  bank,  did  not  constitute  a  part  of  the  realty,  but 
was  a  mere  movable  and  not  subject  to  the  bank's  vendor's  mort- 
gage. He  further  argues,  that  under  the  said  contract  with  the 
city  the  property  was  inalienable,  and  therefore  even  if  the  build- 
ing was  immovable,  it  was  not  mortgageable. 

These  propositions  are,  upon  purely  elementary  principles,  ut- 
terly untenable.  The  bank  was  admittedly  owner  of  the  lots. 
Both  parties  claiming  under  the  bank,  neither  can  or  does  dispute 
its  title.  The  bank  sold  these  lots  to  Raymond.  Raymond  be- 
came the  owner.  Raymond,  the  owner,  at  his  own  proper  cost, 
put  a  building  on  these  lots.  The  building  thereby  became  im- 
movable by  accession  and  a  part  of  the  soil.  Raymond  therefore 
owned  the  soil  with  the  building  on  it.  The  bank  had  its  mort- 
gage (if  any  existed)  upon  the  soil  and  the  building  as  its  acces- 
sory. 0.  C.  C.  455,  496,  497,  498.  These  consequences  and 
principles  flow  from  the  laws  of  the  State  which  are  paramount  and 
must  govern.  The  contract  between  Raymond  and  the  city  could 
not  affect  the  legal  rights  of  the  bank.  It  would  be  strange  in- 
deed if  a  vendee,  owing  part  of  the  price,  could  deprive  his 
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vendor  of  recourse  upon  tlie  property  sold,  by  entering  into  a 
contract  with  a  third  person  declaring  the  property  inalienable,  or 
by  agreeing  to  put  buildings  on  it  which  he  stipulates  shall  not 
be  subject  to  the  vendor's  claim,  or  by  promising  to  transfer  the 
land  and  buildings  to  such  third  person  at  a  future  day. 

We  have  seen  that  Haymond  owned  the  land  and  the  building 
and  that  both  were  subject  to  the  bank's  mortgage,  the  land  and 
building  being  in  reality  but  one  piece  of  real  estate.  Kaymond's 
interest  in  and  to  the  future  revenues  of  this  property  could  not 
be  sold  distinctly  and  separately  from  the  property  itself.  He 
did  not  derive  his  right  to  its  revenues  from  the  city,  but  from 
his  ownership.  His  contract  with  the  city  put  restrictions  upon 
his  rights,  but  did  not  create  them.  But  it  is  manifest  that  no 
agreement  between  Raymond  and  the  city  could  affect  the  rights 
of  the  bank.  We  regard  the  seizure  and  sale  of  Raymond's  in- 
terest in  the  future  revenues  of  a  property  of  which  he  was  owner 
as  utterly  null  and  void  ;  for  where  the  rights  of  ownership  and 
enjoyment  are  vested  in  one  and  the  same  person  they  constitute 
a  unity,  a  single  thing,  and  cannot  be  seized  and  sold  separately. 
They  must  be  seized  together  or  not  at  all. 

We  conclude  therefore  that  the  rights  so-called  of  Mrs.  Ba- 
ranco  are  mere  appearances  without  substance,  and  as  the  inscrip- 
tion of  her  deed  is  calculated  to  injure  the  rights  of  persons 
claiming  or  owning  said  property,  any  party  showing  an  interest 
may  proceed  summarily  to  have  the  cloud  removed.  See  2  La. 
Ann.  G50. 

It  therefore  only  remains  for  us  to  inquire  whether  Joseph 
Billgery  shows  an  interest  in  having  this  done. 

He  claims  to  be  subrogee  of  the  vendor's  mortgage  held  by 
the  Union  National  Bank.  If  that  be  a  valid  mortgage  and  he 
be  the  holder  of  it  his  demand  is  well  founded. 

Counsel  for  defendant  in  the  rule  urges  strenuously  that  the 
mortgage  in  favor  of  the  bank  was  in  its  inception  null  and  void, 
as  violative  of  the  National  Bank  Act.  He  admits  that  the  bank 
was  the  owner  of  the  lots  in  question,  but  contends  that  it  could 
not  sell  them  on  a  credit,  reserving  a  mortgage  and  privilege  for 
the  price,  .and  that  such  mortgage  and  privilege  were  absolutely 
void.     The  twenty-eighth  section  provides  as  follows  : 
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"And  be  it  farther  enacted.  That  it  shall  be  lawful  for  any  such  associa- 
tion to  purchase,  hold  and  convey  real  estate  as  follows:  First,  such  as 
shall  be  necessary  for  its  immediate  accommodation  in  the  transaction  of  its 
business.  Second,  siich  as  shall  be  mortgaged  to  it  in  good  faith  for  debts 
previously  contracted.  Third,  such  as  it  shall  purchase  at  sales  under  judg- 
ments or  decrees  or  mortgages?  held  by  such  association,  or  shall  purchase 
to  secure  debts  due  to  said  association.  Such  association  shall  not  purchase 
or  hold  real  estate  in  any  other  case  or  fqj  any  other  purpose  than  as  speci- 
fied in  this  section,''  etc. 

As  stated,  there  is  no  dispute  as  to  the  bank  having  been  owner 
of  the  lots,  and  therefore  it  must  Have  acquired  in  some  one  of 
the  modes  speciiied  in  the  act.  The  act  gives  authority  to  pur- 
chase under  certain  restrictions,  but  there  is  no  restriction  upon 
the  power  "  to  convey."  The  intent  and  pohcy  of  the  law  is 
manifest.  It  was  to  discourage,  to  prevent  the  accumulation  of 
real  estate  in  the  hands  of  these  banks.  But  if  such  was  the  in- 
tent, it  would  be  strange  if  the  power  and  right  "  to  convey," 
to  sell,  were  restricted.  We  would  expect  the  largest  liberty  in 
this  direction,  as  being  in  furtherance  of  purposes  of  the  law- 
giver. It  is  unreasonable  to  conclude  that  because  the  law  gives 
the  power  to  do  business  '"'  by  loaning  money  on  personal  secu^ 
rity,"  and  restricts  the  right  to  purchase  real  estate,  therefore  it 
forbids  the  sale  of  such  real  estate  as  may  have  been  lawfully 
acquired  upon  the  usual  and  customary  terms  of  the  commercial 
world,  and  strikes  with  nullity  such  vendor's  liens  and  mortgages 
as  may  be  retained  to  secure  deferred  parts  of  the  price.  If  de- 
fendant's theory  be  right,  then  a  National  bank  in  Louisiana  can- 
not sell  real  estate  on  a  credit  at  all,  even  without  mortgage,  for 
under  our  law  the  vendor  has  for  his  security,  by  mere  operation 
of  law,  both  his  lien  and  the  right  of  resolution  of  the  sale,  which 
would  constitute  real  securities  for  debt  in  violation  of  the  Bank- 
ing Act.  We  conclude  therefore  that  there  is  nothing  in  the  law 
preventing  a  National  bank  from  selling  its  real  estate  on  terms 
of  credit  and  reserving  a  mortgage  to  secure  the  price. 

The  remaining  question  is,  was  Billgery  subrogated  to  the 
bank's  mortgage  ?  It  is  unnecessary  to  discuss  the  effect  of  the 
receipt  and  conventional  subrogation  given  to  him  by  the  bank 
on  the  2d  of  August,  1876.  He  was  a  creditor  of  Raymond  on 
the   29th  of  June,  18Y6,    by  subrogation  to   the  judgment   of 
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Andrew  Gr.  Downey.  He  paid  the  mortgage  note  to  the  bank 
on-  the  1st  of  July,  1876.  Subrogation  took  place  by  effect  of 
law.     Civil  Code  (old),  2157. 

There  is  no  proof  that  Billgery  acted  as  Raymond's  agent  that 
is  satisfactory.  It  is  conceded  on  aU  sides  that  it  was  Billgery's 
money  that  was  paid,  and  the  weight  of  evidence  is  largely  in 
favor  of  his  having  done  so  in  his  own  interest  and  behalf. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court  that 
the  judgment  appealed  from  be  affirmed  with  costs  of  both  courts. 

Judgment  affirmed. 


Paekhuest  v.  Citizens'  National  Bank  of  Baltimoee. 

(61  Md.  254.) 


Cashier  —  affidavit  —  under  Procedure  Act.    Mistake  in  docket  entry — correc- 
tion by  court  —  affidavit  of  clerk  —  evidence. 

Where  a  National  bank  sues  under  the  Procedure  Act  of  1864,  chapter  6,  the 
cashier  may  make  the  affidavit  required  to  be  filed  with  the  declaration, 
stating  the  true  amount  that  the  defendant  is  indebted  to  the  plaintifif  over 
and  above  all  discounts. 

Where  the  clerk  in  making  the  docket  entries  by  mistake  enters  on  the  docket 
"copy  of  promissory  note"  instead  of  "promissory  note,"  the  court  will 
direct  the  entry  to  be  corrected,  and  the  proper  entry  made  ;  and  the  affida- 
vit of  the  clerk  is  admissible  to  show  that  the  docket  entry  was  a  mistake. 

APPEAL  from  the  Baltimore  City  Court.     The  opinion  shows 
the  ease. 

John  Henry  Keene,  Jr.,  for  appellants. 

Nicholas  P.  Bond,  for  appellee. 

Robinson,  J.  This  suit  is  brought  under  the  Procedure  Act  of 
1864,  chapter  6,  passed  for  the  purpose  of  dispatching  business 
in  the  Superior  Court  and  the  Court  of  Common  Pleas  of  Balti- 
more city. 

The  act  provides  the  plaintiff  must  at  the  time  of  bringing  the 
suit  file  with  the  declaration  an  affidavit,  stating  the  true  amount 
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due  by  the  defendant,  and  must  also  file  at  the  same  time  the  bond, 
bill  of  exchange,  promissory  note,  or  other  writing  or  account  by 
which  the  defendant  is  so  indebted. 

The  plaintiff  in  this  case  is  a  National  bank,  and  the  question 
is,  whether  the  cashier  is  the  proper  oflBcer  to  make  the  afiidavit  ? 
The  right  of  the  plaintiff  to  sue  under  the  act  was  not  and  indeed 
could  not  be  disputed.  If  so,  the  afiidavit  must  be  made  by  one 
of  its  ofiieers  or  agents ;  and  considering  the  duties  and  powers 
of  a  cashier,  he  is  the  proper  person  to  make  it.  To  him  is  sub- 
mitted the  funds  of  the  bank,  and  through  him  as  executive  offi- 
cer its  financial  operations  are  mainly  conducted.  He  has  the 
means  of  knowing  the  dealings  between  the  bank  and  its  debtors, 
and  it  is  his  duty  to  superintend  the  collection  of  debts  dae  to 
the  bank,  and  to  make  such  arrangements  as  may  facihtate  that 
object,  and  to  do  any  thing  in  relation  thereto  that  an  attorney 
may  lawfully  do.  If  an  affidavit  is  to  be  made,  stating  the  pre- 
cise sum  due  by  a  debtor  to  the  bank,  he  is  the  proper  officer  to 
make  it.  Trenton  Bank  v.  Haverstioh,  6  Halst.  172 ;  Mix  v. 
Andes  Ins,  Co.,  74  N.  Y.  55 ;  30  Am.  Eep.  260  ;  Shaft  v.  Phoe- 
nix Mutual  Life  Ins.  Co.,  67  N.  Y.  549  ;  23  Am.  Eep.  138 ; 
Aug.  &  Ames  Corp.,  §§  299,  366. 

There  was  no  error  therefore  on  the  part  of  the  court  in  refus- 
ing to  strike  out  the  judgment  in  this  case  on  this  ground. 

The  next  question  is,  whether  the  court  had  the  power  to  cor- 
rect the  docket  entries  ?  The  original  entries  made  by  the  clerk 
are  '■^  Narr.,  copy  of  promissory  note,  affidavit  and  notice  to 
plead,". etc.  By  the  entries  thus  made  it  is  contended  that  the 
plaintiff  at  the  time  of  bringing  the  suit,  filed  a  copy  of  the 
promissory  note,  and  not  the  note  itself,  as  required  by  the  act. 
But  the  affidavit  of  the  writ  clerk  shows  beyond  question  that 
the  entry  "  copy  of  promissory  note  "  was  erroneously  made  by 
him,  and  that  the  original  note  was  in  fact  filed  with  the  narr. 
The  mistake  occurred  in  this  way :  The  plaintiff  brought  two 
suits  on  the  note,  one  against  Jared  Parkhurst,  Jr.,  trading  as 
Parkhurst  &  Co.,  indorser,  and  the  other  against  Andrew  R. 
Parkhurst  and  A.  D.  Patrick,  trading  as  Parkhurst  &  Patrick,  as 
makers.  The  promissory  note  was  attached  to  both  narrs.,  and 
the  three  papers,  the  two  narrs.  and  the  promissory  note,  were 
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filed  together.  The  writ  clerk  detached  the  note  from  the  naf^r. 
in  the  suit  against  Parkhurst  &  Co.,  and  in  its  place  filed  a  certi- 
fied copy  thereof,  thus  leaving  the  original  note  attached  to  the 
narr.  in  the  suit  against  Parkhurst  &  Patrick ;  and  in  making 
the  docket  entries,  he  by  mistake  entered  on  the  docket  "  copy 
of  promissory  note"  instead  of  "promissory  note,"  thus  making 
it  appear  that  a  copy  of  the  note  had  been  filed,  and  not  the  origi- 
nal note,  as  required  by  the  act. 

Upon  the  affidavit  of  the  writ  clerk  the  court  very  properly 
directed  the  entries  to  be  corrected,  and  the  proper  entries  to  be 
made  in  conformity  with  the  facts  as  they  occurred.  And  thus 
corrected,  the  docket  entries  show  that  the  original  note  was  filed 
at  the  time  of  bringing  the  suit. 

The  affidavit  of  the  clerk  was  admissible  for  the  purpose  of 
showing  that  the  docket  entries  were  made  by  him  through  mis- 
take, and  the  motion  to  strike  out  the  judgment  was  properly 
overruled. 

Order  affirmed. 


First  National  Bank  of  Peteeboeotjgh  v.  Childs. 

t 

(130  Mass.  519;  39  Am.  Eep.  m.) 

Usury  — forfeiture  for  —  limitations. 

In  an  action  in  a  State  court  by  a  National  bank  upon  a  note  upon  which  the 
"bank  has  received  usurious  interest,  the  defendant  may  set  o^the  forfeiture 
provided  by  the  National  Bank  Act,  although  the  suit  is  in  another  State 
than  that  where  the  note  was  discounted,  and  more  than  two  years  after  the 
discount .  *  < 

ACTION  by  a  National  bank  of  New  Hampshire  on  a  promis- 
sory note  made  in  that   State.     Defense,  the  receiving  of 
usurious  interest  by  the  bank  on  the  discount. 

A.  Be  Wolf,  for  plaintifE. 

0.  C.  Conant,  for  defendants. 

SouLE,  J.  The  plaintiff  corporation  is  .a  creature  of  the  statutes 
of  the  United  States,  and  its  powers,  rights  and  liabilities  are 
Vol.  Ill— 59. 
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governed  by  those  statutes.     Among  the  provisions  therein  con- 
tained are  the  following: 

"  Any  association  may  take,  receive,  reserve  and  cliarge  on  any  loan  or  dis- 
count made,  or  upon  any  note,  bill  of  exchange  or  other  evidence  of  debt,  in- 
terest at  the  rate  allowed  by  the  laws  of  the  State,  Territory  or  district  where 
the  bank  is  located,  and  no  more."     U.  S.  R.  S.,  §  5197. 

"  The  taking,  receiving,  reserving  or  charging  a  rate  of  interest  greater 
than  is  allowed  by  the  preceding  section,  when  knowingly  done,  shall  be 
deemed  a  forfeiture  of  the  entire  interest  which  the  note,  bill  or  other  evidence 
of  debt  carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon."  §  5198. 

The  rate  of  interest  allowed  by  the  laws  of  the  State  of  New 
Hampshire,  where  the  note  sued  on  was  made,  was  six  per  cent. 
Gen.  Laws  of  N.  H.  of  1878,  chap.  232,  §§  2,  3.  Interest  at  a 
higher  rate  has  been  received  by  the  plaintifiE  on  this  note,  and  on 
notes  in  renewal  of  which  it  was  given. 

The  question  before  us  is,  whether  any  deduction  should  be 
made  from  the  amount  apparently  due  on  the  note,  according  to 
its  terms,  on  account  of  this  receipt  of  interest  in  excess  of  six 
per  cent.  It  was  held  in  the  Superior  Court  that  no  such  deduc- 
tion should  be  made,  and  that  the  plaintiff  was  entitled  to  judg- 
ment for  the  amount  of  the  principal  of  the  note  and  interest. 
This  was  error. 

The  taking  of  interest  at  a  rate  in  excess  of  six  per  cent  was  in 
violation  of  a  law  of  the  United  States  which  is  in  force  in  this 
Commonwealth  as  well  as  in  New  Hampshire,  so  far  as  relates  to 
contracts  made  by  National  banks  existing  in  New  Hampshire. 
The  rate  of  interest  which  a  National  bank  in  any  State  may  take 
is  determined  and  fixed  by  the  statute  of  the  United  States,  al- 
though it  is  measured  in  such  State  by  reference  to  the  local  law 
concerning  interest,  if  there  be  one.  And  when  a  bank  takes  in- 
terest in  excess  of  the  legal  rate,  it  violates  the  law  of  the  United 
States,  and  not  the  law  of  the  State;  and  the  consequences  _  are 
those  provided  by  the  law  of  tlie  United  States,  and  not  those 
provided  by  the  State  law.  Davis  v.  Randall,  115  Mass.  547; 
15  Am.  Rep.  146  ;  Central  National  Bank  v.  Pratt,  115  Mass. 
539  ;  IS  Am.  Rep.  138 ;  Farmers  dh  Mechanics^  National  Banh 
V.  Bearing,  91  U.  S.  29 ;  1  Nat.  Bank  Cas.  117. 

As  the  law  regulating  the  rate  of  interest  which  the  plaintiff 
might  lawfully  take  is  a  National  law,  as  binding  in  this  Common- 
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wealth  as  to  all  matters  affected  by  it  as  our  own  laws  are,  the 
case  differs  from  those  in  which  it  has  been  held  that  a  penalty, 
as  a  partial  defense,  authorized  by  the  laws  of  another  State,  can- 
not be  applied  or  made  effective  in  this  State.  See  Akers  v. 
Demand,  103  Mass.  318  ;  Gale  v.  Eastman,  7  Mete.  14. 

The  taking  of  excessive  or  usurious  interest  made  the  note  in- 
operative as  to  all  the  interest  which  it  carries  by  its  terms  by 
virtue  of  a  law  in  force  throughout  the  United  States.  The  for- 
feiture of  interest  may  be  availed  of  in  an  action  on  the  note,  by 
way  of  defense,  farmers  c&  Mechanics'  National  Banh  v. 
Dearing,  siipra.  In  the  case  cited,  the  suit  was  in  the  State  where 
the  usurious  interest  was  taken.  But  there  is  no  reason  for  hold- 
ing that  when  the  suit  is  in  another  State,  the  same  defense  is  not 
open.  That  would  be  saying  that  the  National  law  shall  be  in- 
operative in  defense  of  an  action  brought  outside  the  State  where 
it  was  violated  by  the  plaintiff.  It  would  be  saying  that  the 
National  law  against  usury  shall  be  operative  in  defense  within 
the  State  where  it  was  exacted,  and  inoperative  in  the  rest  of  the 
Union;  that  a  usurious  contract  by  a  National  bank  is  void  pro 
tanto  in  the  State  where  it  was  made,  and  good  without  abatement 
elsewhere.     This  cannot  be. 

There  is  nothing  in  Barnet  v.  National  Banh,  98  U.  S.  555 ; 
2  Nat.  Bank  Cas.  18,  which  is  inconsistent  with  ^the  doctrine  of 
Farmers  c&  Mechanics'  Bank  v.  Bearing,  ubi  supra.  In  the 
earlier  of  the  two  cases  it  was  decided  that  where  a  National  bank 
in  the  State  of  New  York  had  taken  usurious  interest  on  a  note, 
it  was  entitled  to  recover  in  a  suit  on  the  note  the  amount  of  the 
principal  of  the  note  less  the  amount  of  the  interest  unlawfully 
reserved.  In  the  latter  case  it  was  decided  that  in  an  action  on  a 
bill  of  exchange,  the  assignees  in  bankruptcy  of  the  acceptor,  who 
became  defendants,  could  not  set  off,  as  a  counter-claim,  twice  the 
amount  of  usurious  interest  which  had  been  paid  by  the  acceptor 
on  other  bills  and  on  notes  which  had  been  paid  up  by  him.  The 
statute,  in  section  5198,  provides  for  the  forfeiture  of  ail  the  in- 
terest which  the  note  carries  with  it,  where  the  bank  has  taken  or 
reserved  or  charged  a  higher  rate  than  the  court  allows.  The 
maker  of  the  note  can  avail  himself  of  this  provision  in  defense 
of  an  action  on  the  note,  and  in   no   other   way.     Farmera   c& 
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Mechanics'  Bank  v.  Dearing,  supra.  The  same  section  provides 
further  that  if  the  greater  rate  of  interest  has  been  paid,  the  per- 
son by  whom  it  has  been  paid,  or  his  legal  representatives,  may 
recover  back,  in  an  action  in  the  nature  of  an  action  of  debt, 
twice  the  amount  of  the  interest  thus  paid  from  the  bank  taking 
or  receiving  the  same.  This  remedy  is  appHcable  when  the  note 
has  been  paid,  and  ordinarily  at  least,  not  till  then,  and  can  be 
availed  of  only  in  the  form  prescribed  by  the  statute,  that  is  to 
say,  by  action  against  the  bank. 

The  forfeiture  of  the  interest  can  be  availed  of  in  an  action  in 
the  State  court  as  well  as  in  the  United  States  court.  It  would  be 
a  strange  condition  of  the  law  which  permitted  a  J^a-tional  bank, 
the  creature  of  a  National  law,  to  avoid  in  a  State  court  a  defense 
to  its  action  on  a  contract  which  is  expressly  provided  for  by  tlie 
statute  under  which  the  bank  exists.  This  point  is  settled  in  the 
case  already  cited  of  Farmers  c&  Mechanics^  Bank  v.  Bearing, 
which  was  a  writ  of  error  to  a  court  of  the  State  of  New  York 
and  in  which  the  Supreme  Court  of  the  United  States  held  that 
the  bank  was  entitled  to  judgment  only  for  the  principal  less  the 
unlawful  interest  taken,  and  ordered  proceedings- in  the  State 
court  accordingly. 

We  are  of  opinion  further,  that  as  the  reserving  or  taking  of 
unlawful  interest  avoids  the  note  so  far  as  interest  is  concerned, 
the  defense  is  open  to  the  defendant  in  any  action  brought  to  re- 
cover the  amount  of  the  note,  though  it  be  more  than  two  years 
after  the  unlawful  taking  of  interest.  The  statute  does  not  fix  a 
limit  of  two  years  within  which  such  defense  must  be  availed  of. 
It  limits  the  time  within  which  an  action  may  be  maintained  to 
recover  twice  the  amount  of  unlawful  interest  paid  to  two  years. 
But  as  we  have  seen,  that  is  an  entirely  different  matter  from  the 
defense  of  usury  in  an  action  on  the  note. 

According  to  the  terms  of  the  case  stated,  the  case  must  be 
sent  to  an  assessor  to  determine  the  amount  to  be  deducted  from 
the  note  sued  on,  and  the  amount,  if  any  thing,  for  which  judg- 
ment shall  be  entered. 

Judgment  accordingly. 

Note  by  the  Reporter.— It  is  true  that  in  Farmers  &  Medhanios'  Bank  v.  Dearing, 
91  U.  S.  29;  1  Nat.  Bank  Gas.  117,  the  bank  was  allowed  "  to  recover  the  principal  of  the 
note  0ued  upon,  less  the  amount  of  the  interest  unlawfully  reserved."    Bat  in  Barnet 
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V.  Nat.  Bank,  98  TJ.  S.  555;  2  Nat.  Bank  Cas.  18,  without  expressly  overruling  the  former 
it  was  distinctly  held  that  neither  the  usurious  interest  paid  could  be  set  off,  nor  could 
twice  the  amount  thereof  be  recovered  by  way  of  counter-claim.  The  court  said: 
"The  remedy  given  by  the  statute  for  the  wrong  is  a  penal  suit.  To  that  the  party 
aggrieved  must  resort.  He  can  have  redress  in  no  other  form  or  mode  of  procedure." 
The  latter  doctrine  has  been  accepted  in  the  authority  of  the  latter  case  by  the  Penn- 
sylvania Supreme  Court  in  First  Nat.  Bank  of  Clarion  v.  Gruber,  87  Penn.  St.  465;  2Nat. 
Bank  Cas.  3S5:  and  by  the  New  York  Court  of  Appeals,  upon  reargument  in  Nat.  Bank 
of  Auburnv.  Lewis,  81  N.Y.  15,  post  ,  modifying  the  rule  as  laid  down  by  that  court  in 
the  same  case,  75  id.  516 ;  31  Am.  Rep.  484;  2  Nat.  Bank  Cas.  305,  in  accordance  with  the 
decision  In  the  Barnetcase.  In  the  Lewis  case  the  court  said:  "  In  accordance  with  a 
well-settled  principle  we  must  follow  and  stand  by  its  decision  upon  the  main  question 
determined,  that  in  an  action  brought  to  recover  the  amount  of  a  promissory  note  dis- 
counted by  a  National  bank,  it  cannot  be  set  up  by  way  of  counter-claim  or  set-off  that 
the  bank  in  discounting  a  series  of  notes,  the  proceeds  of  which  were  used  to  pay  other 
notes,  knowingly  took  and  was  paid  a  greater  rate  of  interest  than  that  allowed  by  law, 
and  that  the  remedy  in  such  a  case  is  an  action  of  debt  to  recover  back  twice  the 
amount  paid."  To  the  same  effect,  Oldham  v.  First  Nat.  Bank,  85 N.  C.  840.  In  Moni- 
teau Nat.  Bank  v.  Miller,  73  Mo.  187,  it  was  held,  in  conformity  also  to  the  Bamet  case, 
that  where  the  usurious  interest  has  been  stipulated  for  but  not  paid,  the  bank  can  re- 
cover only  the  sum  lent. 


Peteeboeough  National  Bank  v.  Childs. 

(133  Mass.  248;  43  Am.  Eep.  509.) 

Usury  —  set-off. 

In  an  action  by  a  National  bank  upon  a  note,  tlie  defendant  is  not  entitled  to 
any  set-off  for  illegal  interest  exacted  by  the  bank  upon  the  discount  thereof, 
but  the  bank  can  recover  only  the  principal  of  the  note.  • 

ACTIOW  on  a  promissory  note.    The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

A.  Be  Wolf,  for  plaintiff. 

C.  C.  Conant,  for  defendants. 

Devens,  J.  The  act  of  Congress  to  establish  a  National  cur- 
rency superseded  the  State  laws  on  the  subject  of  usury  so  far  as 
they  might  otherwise  be  applicable  to  National  banks.  TJ.  S. 
Stat,  June  3,  1864,  §  30;  U.  S.  E,.  S.,  §^  6197,  5198;  Cen- 
ral  National  Ba/nlc  v.  Pratt,  115  Mass.  539  ;  15  Am.  Eep.  138  ; 
1  Nat.  Bank  Cas.  195;  Davis  v.  Randall,  115  Mass.  547;  15 
Am.  Eep.  146 ;  1  Nat.  Bank  Cas.  600.     The  power  vested  in 
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Congress  to  establish  a  bank  and  to  authorize  it  to  lend  money, 
involves  the  power  to  fix  the  i-ate  of  interest  it  may  take,  and  to 
prescribe  the  pena,lties  for  taking  a  greater  rate.  The  rate  of  in- 
terest which  under  this  legislation  a  National  bank  was  entitled 
to  charge  upon  loans,  was  that  which  was  legal  in  the  State,  Ter- 
ritory or  district  where  it  was  located.  U.  S.  R.  S.,  §  5197. 
The  legal  rate  of  interest  in  New  Hampshire  where  this  bank  is 
located  and  where  the  note  in  suit  was  made,  is  six  per  cent.  Gen. 
Laws  of  ISr.  H.  of  1878,  chap.  232,  §§  2,  3.  The  loan  upon 
which  it  was  founded  was  originally  made  on  August  31,  1868, 
for  the  sum  of  $600,  and  a  note  for  that  amount  was  then  given^ 
signed  by  Amzi  Childs,  for  whose  benefit  the  transaction  took 
place  and  who  paid  the  discount,  and  by  Henry  Childs,  whose 
note  was  renewed  from  time  to  time  with  the  same  signers,  until 
November  17,  1871,  when  a  note  was  given  by  the  original  sign- 
ers and  also  by  Dexter  Childs.  The  latter  note  was  five  times 
renewed,  the  note  in  suit  dated  August  5,  1875,  being  the  last  of 
the  series.  The  note  given  was  always  for  the  amount  lent  origin- 
ally, but  from  August  31,  1868,  to  May  5, 1879,  Amzi  Childs  paid 
either  as  discount  or  interest,  when  the  notes  became  overdue  at  the 
rate  of  seven  and  three-tenths  per  cent.  The  sum  thus  paid  and  re- 
ceived amounted  to  $140.40  on  the  notes  signed  by  two  of  the 
defendants,  and  the  additional  sum  of  $330.32  on  the  notes  signed 
by  all  the  defendants.  These  sums  the  defendants  claim  to  offset 
and  deduct  from  the  note  in  suit,  upon  the  ground  that  they  are 
entitled  so  to  do  by  the  U.  S.  Stat,  of  June  3,  1S64,  §  30,  and  the 
'  U.  S.  R.  S.,  §  5198,  which  states  the  penalty  incurred  by  Na- 
tional banks  accepting  or  stipulating  for  illegal  interest.  This 
section  is  as  follows : 

"  The  taking,  receiving,  reserving  or  charging  a  rate  of  interest  greater  than 
is  allowed  by  the  preceding  section,  when  knowingly  done,  shall  be  deemed  a 
forfeiture  of  the  entire  interest  which  the  note,  bill  or  other  evidence  of  debt 
carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon.  In  case  the 
greater  rate  of  interest  has  been  paid,  the  person  by  whom  it  has  been  paid, 
or  his  legal  representatives,  may  recover  back,  in  an  action  in  the  nature  of 
an  action  of  debt,  twice  the  amount  of  the  interest  thus  paid  from  the  asso- 
elation  taking  or  receiving  the  same;  provided  such  action  is  commenced 
within  two  years  from  the  time  the  usurious  transaction  occurred." 

Under  this  statute  the  defendants  contend  that  the  note  in  suit, 
being  the  last  in  a  series  of  renewals  of  the  original  loan  of  Au- 
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gust  31,  1868,  is  the  same  debt  then  contracted  ;  that  none  of  the 
notes  could  have  borne  interest  for  the  reason  that  interest-bear- 
ing power  was  destroyed  by  the  illegal  agreement,  and  that  the 
payments  of  discount  or  interest  were  in  effect  payments  of  the 
principal,  and  that  they  should  now  be  deducted  from  the  note 
in  suit.  Even  if  we  treat  the  parties  to  the  present  suit  as  iden- 
tical with  those  wlio  were  parties  to  the  loan  when  it  was  origin- 
ally made  and  the  note  in  suit  as  affected  by  all  the  transactions 
which  have  occurred  since,  whatever  changes  may  have  taken  place 
in  the  form  of  the  security,  to  this  construction  there  appear  to 
be  obvious  objections.  It  treats  as  payments  on  the  principal 
those  sums  which  were  distinctly  paid  for  another  purpose.  It  is 
not  in  the  power  of  the  defendants  thus  to  change  their  applica- 
tion. Even  if  the  receipt  of  them  exposed  the  plaintiff  to  a  penal 
action,  had  it  been  seasonably  brought,  it  is  not  compelled  to  ap- 
ply the  moneys  thus  received  to  purposes  not  contemplated  either 
by  itself  or  the  defendants  when  they  were  paid.  Rohan  v.  Man- 
son,  11  Cush.  44 ;  Richardson  v.  Woodbury,  12  id.  279  ;  Hiih- 
lell  V.  Flint,  15  Gray,  550. 

Again,  it  is  sought  to  impose  upon  the  plaintiff  a  penalty  differ- 
ent from  any  prescribed  by  the  statute  of  the  United  States.  That 
nowhere  provides  for  a  forfeiture  of  the  illegal  interest  actually 
paid  by  a  deduction  from  the  note  or  other  security  when  sued.  It 
does  not  even  provide  for  a  recovery  of  the  same  by  action,  al- 
though it  exposes  the  party  receiving  the  same  to  a  penal  action, 
the  penalty  in  case  of  recovery  being  double  the  amount  of  illegal 
interest  paid.  Its  effect,  so  far  as  the  note  in  suit  is  concerned,  is 
only  to  destroy  its  interest-bearing  capacity,  which  may  involve  a 
loss  greater  or  less  than  the  illegal  interest  stipulated  for  or  paid, 
according  to  circumstances. 

Where  a  statute  creates  a  new  right  or  offense,  and  also  specific 
remedies  or  penalties,  they  alone  apply.  Such  provisions  are  ex- 
clusive. Farmers  <&  Mechanics^  National  Bank  v.  Dearing^ 
91  U.  S.  29;  1  Nat.  Bank  Cas.  117. 

There  is  however  most  respectable  authority  in  the  cases  cited 
by  the  defendants  for  the  position  assumed  by  them.  In 
Overholt  v.  Mt.  Pleasant  National  Bank,  82  Penn.  St.  490  ;  1 
Nat.  Bank  Cas.  183,  it  was  held  that  in  an  action  by  a  National 
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bank  to  recover  the  amoant  of  a  note  which  was  given  in  re- 
newal of  other  notes,  the  defendant  is  entitled,  where  illegal  in- 
terest has  been  exacted,  to  credit  for  all  the  interest  he  has  paid 
from  the  beginning  on  the  loan,  and  not  merely  to  the  excess  above 
the  lawful  rate.  See  also  Lucas  v.  Oovernment  National  Bank, 
78  Penn.  St.  228 ;  21  Am.  Kep.  17 ;  1  Nat.  Bank  Cas.  872  ;  Cake 
V.  First  National  Bank,  86  Penli.  St.  303  ;  1  Nat.  Bank  Cas. 
890;  Brown  v.  Second  National  Bank,  72  Penn.  St.  209 ;  1  Nat. 
Bank  Cas.  849  ;  Shunk  v.  First  National  Bank,  22  Ohio  St.  508; 
10  Am.  Eep.  762;  I.Nat.  Bank  Gas.  820;  Stephens  v.  Mononga- 
hela  National  Bank,  88  Penn.  St.  157 ;  32  Am.  Rep.  438  ;  2  Nat, 
Bank  Cas.  398 ;  In  re  Wild,  11  Blatehf.  243 ;  1  Nat.  Bank  Cas. 
246;  National  Bank  of  Auburn  v.  Lewis,  75  N.  Y.  516;  2  Nat. 
Bank  Cas.  305. 

On  the  other  hand,  in  Barnet  v.  National  Bank,  98  U.  S.  555 ; 
2  Nat.  Bank  Cas.  18,  it  was  held,  that  where  illegal  interest  has 
been  paid  upon  the  discount  of  negotiable  paper,  it  cannot,  in  an 
action  upon  such  paper,  be  applied  by  way  of  set-off  or  payment, 
nor  can  the  double  amount  of  such  interest  be  allowed  by  way  of 
counter-claim,  but  the  party  is  restricted  to  his  legal  remedy  by  an 
independent  action.  This  construction  by  the  Supreme  Court  of 
the  United  States  of  a  law  passed  by  Congress  under  its  consti- 
tutional authority,  must  be  deemed  authoritative.  Scrihner  v. 
Fisher,  2  Gray,  43 ;  Potter  v.  Irish,  10  id.  416  ;  Johnson  v.  Mer- 
rill, 122  Mass.  153.  The  decisions  above  cited  were  made  before 
it  was  announced.  It  is  accepted  as  final  npon  this  point  by  the 
Supreme  Court  .of  Pennsylvania  in  First  Natimial  Bank  of 
Clarion  v.  Gruber,  91  Penn.  St.  377  ;  2  Nat.  Bank  Cas.  395.  In 
that  case  the  court  below  had  ruled  that  there  could  be  a  recovery 
for  such  moneys  as  were  paid  by  the  plaintiff  as  interest 
or  discount  where  such  moneys  so  paid  were  in  excess  of  six  per 
cent,  which  was  apparently  the  lawful  interest.  Mr.  Justice 
Gordon,  in  giving  the  opinion  of  the  Supreme  Court  of  Penn- 
sylvania, says  very  frankly :  "By  a  recent  decision  of  the  Supreme 
Court  of  the  United  States,  this  would  seem  to  be  error,  but  it  is 
an  error  of  this  court  rather  than  of  the  court  below,  for  our  de- 
cisions in  Lucas  y.  Bank,  78  Penn.  St.  228 ;  21  Am.  Hep.  17 ;  1 
Nat.   Bank  Cas.   872,  and  kindred  cases  were  followed."     After 
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stating  the  facts  in  Barnet  v.  National  Bank,  supra,  he  adds : 
"  From  this  it  appears  that  neither  by  set-off  nor  original  action 
can  interest  over  legal  rate,  paid  to  a  National  bank,  be  recovered 
except  by  way  of  penalty,  as  prescribed  by  act  of  Congress  of 
June  3,  1864."  See  also  National  Bank  of  Fayette  County  v. 
Dushane,  96  Penn.  St.  340.  The  same  effect  is  also  given  to  this 
decision  of  the  Supreme  Court  of  the  United  States  by  the  Court 
of  Appeals  of  New  York  in  National  Bank  of  Auburn  v. 
Lewis,  81  N.  Y.  15,  post 

While  the  defendants  upon  proper  proofs  were  entitled  to  re- 
cover double  the  amount  of  the  illegal  interest  paid  by  them,  they 
could  only  do  so  by  resorting  to  a  suit  brought  specially  for  that 
purpose  within  the  time  limited  by  law.  The  right  to  avail  them- 
selves of  such  payments  in  set-off  was  not  givqn  by  statute,  and 
the  deductions  claimed  by  them  cannot  be  made. 

Thei-e  remains  ■  the  single  inquiry  whether  the  plaintiff  is  en- 
titled to  any  interest  upon  the  note  now  in  suit.  This  the  plain- 
tiff claims  at  least  from  the  date  of  the  writ.  It  is  found  that  the 
sum  of  $11.16  was  the  amount  of  illegal  discount  paid  upon  the 
note  in  suit.  Discount  is  either  interest  taken  in  advance  or  re- 
served in  the  note.  As  the  note  continued  always  for  the  same 
amount,  this  sum  was  therefore  paid  in  advance.  In  Barnet  v. 
National  Bank,  supra,  Mr.  Justice  Swatne,  in  analyzing  section 
5198  of  the  United  States  Revised  Statutes,  says  two  categories 
are  thus  defined  and  the  consequences  denounced :  1.  Where  il- 
legal interest  has  been  knowingly  stipulated  for  but  not  paid,  there 
only  the  sum  lent  without  interest  can  be  recovered.  2.  Where 
such  illegal  interest  has  been  paid,  then  twice  the  amount  so  paid 
can  be  recovered  in  a  penal  action  of  debt  or  suit  in  the  nature  of 
such  action  against  the  offending  bank,  brought  by  the  persons 
paying  the  same  or  their  legal  representatives. 

The  effect  of  the  first  clause  seems  to  us  inadvertently  stated  by 
the  learned  judge  in  this,  that  it  fails  to  include  all  the  contingen- 
cies provided  for  by  that  clause,  which  applies  the  forfeiture  of  in- 
terest upon  the  note  or  other  security,  not  merely  where  illegal  in- 
terest has  been  stipulated  for  but  not  paid,  but  also  where  it  has 
been  knowingly  taken,  received  or  reserved.  This  analysis  is  used 
by  Mr.  Justice  Swatne  argumentatively,  and  does  not  affect  the 
Vol.  Ill— 60. 
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points  decided  by  the  case  or  involved  in  the  judgment  of  the  court 
which  determines  only  two  questions :  first,  that  payments  of 
usurious  interest  cannot  be  applied  in  offset  or  payment  to  the  biU 
of  exchange  in  suit ;  and  second,  that  a  claim  to  recover  double 
the  amount  of  illegal  interest,  paid  by  way  of  counter-claim  in  the 
pending  suit  on  the  bill,  cannot  be  maintained.  The  category  pro- 
vided for  by  the  first  clause  of  the  Section  is  here  found  to  exist, 
because  it  is  found  that  illegal  interest  was  knowingly  paid  to  the 
amount  of  $11.16  on  the  note  in  suit.  The  forfeiture  of  the  interest 
which  the  note  carries  with  it,  or  which  has  been  stipulated  to  be 
paid  thereon,  is  attached  to  the  instrument  itself.  It  may  be  in- 
sisted upon  by  way  of  defense  to  the  note  whenever  it  is  sued.  Nor 
is  it  so  limited  that  it  must  be  set  up  within  two  years,  although 
the  penal  action  provided  for  by  the  second  clause  of  the  section 
must  be  brought  within  that  time.  First  Nat.  Bk.  of  Peter- 
horough  v.'  Ckilds,  130  Mass.  519;  39  Am.  •  Eep.  474;  ante 
465.  As  the  note  can  be  made  the  foundation  only  of  a  judgment 
which  does  not  include  interest  upon  it,  had  the  legal  interest  of 
$11.16  been  reserved  from  the  note  instead  of  having  been  paid 
upon  it,  the  note  would  have  carried  that  interest  with  it,  and  that 
sum  would  have  been  forfeited,  as  well  as  all  other  sums  of  inter- 
est which  might  have  accrued.  Auburn  National  Bank  v.  Lewisy 
supra.  Where  such  payment  is  made  in  advance,  the  inter- 
est-bearing quality  of  the  note  is  equally  destroyed,  although  there 
cannot  be  a  deduction  of  the  illegal  interest  paid  by  way  of  offset. 
The  judgment  in  this  case  for  the  face  of  the  note,  without  in- 
terest, was  therefore  correct. 
Judgment  afiirmed. 


Hunt,  Appellant. 

(Ul  Mass.  515.) 

Certificate  of  deposit  —  power  to  issue  — purchase  iy  trustee  —  emdence  —  ciistom. 

A  certificate  of  deposit  issued  by  a  National  bank,  payable  to  the  order  of  the 
depositor,  on  return  of  the  certificate  properly  indorsed,  and  understood  be- 


SUPREME  JUDICIAL  COURT,  1886.  475. 

Hunt,  Appellant. 

tween  the  ^ank  and  the  depoaltor  not  to  be  payable  until  a  future  day  agreed 
upon,  is  not  in  violation  of  the  National  Banking  Act. 

The  purchase,  by  a  trustee,  with  the  trust  funds,  in  good  faith,  of  a  certificate 
of  deposit,  payable  at  a  future  day,  issued  by  a  National  bank,  the  stock  of 
which  was  selling  at  par,  and  occasionally  at  a  small  premium,  and  which 
was  issuing  large  numbers  of  such  certificates  to  individuals,  savings  banks^ 
and  trust  companies,  will  not  render  the  trustee  liable  for  a  loss  arising  from 
the  failure  of  the  bank  before  the  day  stipulated  for  the  payment  of  the  cer- 
tificate. 

In  such  a  case,  evidence  is  admissible  to  show  that  at  and  about  the  time  of 
such  investment,  the  bank  issued  large  numbers  of  such  certificates  to  indi- 
viduals, savings  banks  and  trust  companies  ;  and  the  evidence  of  bank  ex- 
aminers, that  it  is  not  usual  for  National  banks  to  issue  such  certificates,  ia 
also  admissible. 

APPEAL  by  the  trustee  under  the  will  of  Charles  S.  Lynch, 
from  a  decree  of  the  Probate  Court  disallowing  an  item  in 
his  account  for  a  loan  of  $1,900  to  the  South  Boston  Iron  Com- 
pany, upon  collateral  security,  and  an  item  of  a  loan  of  $2,100  to 
the  Pacific  National  Bank ;  and  ordering  the  trustee  to  reinvest 
the  sum  of  $4,000  in  some  safe  and  secure  manner. 

The  master  reported  as  follows : 

It  was  stated  by  the  trustee,  and  I  find,  that  of  the  principal  of 
said  trust  fund,  the  sum  of  $1,900,  mentioned  in  item  1,  is 
available  by  him  at  once  as  cash  in  hand.  I  find  that  all  of  said 
trust  fund,  to-wit,  said  $4,000,  was  at  one  time  lent  by  said  trus- 
tee to  the  South  Boston  Iron  Company,  secured  by  good  collat- 
eral securities ;  that  on  September  14,  1881,  he  took  a  part  of 
said  trust  money,  or  fund  so  invested,  and  purchased  a  certificate 
of  deposit  in  the  Pacific  National  Bank  of  Boston,  a  banking 
corporation  organized  under  the  laws  ol  th'3  United  States  and 
then  doing  business  in  Boston.  Said  certificate  was  signed  by  the 
cashier  and  countersigned  by  the  teller,  and  was  in  the  following 
form :  "  The  Pacific  National  Bank  of  Boston,  Mass.  $2,100. 
Boston,  September  13, 1881.  This  certifies  that  William  L.  Lovell 
has  deposited  in  this  bank  twenty-one  hundred  dollars,  payable 
to  the  order  of  himself  on  return  of  this  certificate  properly  in- 
dorsed." 

On  the  back  of  the  certificate  was  the  following,  signed  by  said 
LoveU:  "  Qn  January  25,  1882,  pay  the  within  certificate  to  the 
order  of  William  P.  Hunt ; "  and  the  following  signed  by  Wil- 
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liam  P.  Hunt:  "Pay  to  the  order  of  William  P.  Hunt,  trustee 
under  the  will  of  Charles  S.  Lynch,  for  the  benefit  of  Miss  Ke- 
becca  Lynch." 

At  the  time  of  the  purchase,  Lovell  informed  the  trustee  that 
there  was  an  agreement  or  understanding  between  him  and  the 
bank,  made  at  the  time  when  he  obtained  said  certificate  of  de- 
posit, that  the  money  which  it  represented  should  not  be  called 
for  until  January  25,  1882,  which  I  find  was  the  fact.  Said 
trustee  purchased  it  for  less  than  $2, 100  by  a  sum  equal  to  the 
interest  at  the  rate  of  six  per  cent  per  annum  on  it  from  Septem- 
ber 14r,  1881,  to  January  25,  1882,  which  interest  was  $47.25  (the 
trustee  paying  to  Lovell  for  said  certificate  $2,052.75),  and  which 
interest  the  trustee  has  allowed  to  the  cestui  que  trust  in  his 
accounts  with  her.  These  sums  were  paid  by  two  cheeks.  I 
find  that  at  the  time  of  the  purchase  of  said  certificate  of  de- 
posit, the  banTj  had  been  regularly  organized  and  was  doing 
business  as  a  National  bank  in  Boston,  the  stock  of  which  then 
sold  at  par ;  occasionally,  about  that  time,  at  a  small  premium. 
Said  bank  failed  on  November  18,  1881,  and  subsequently  a 
receiver  was  appointed  to  wind  up  its  affairs.  To  the  present 
time  the  receiver  has  paid  to  the  trustee  dividends  amounting 
to  ten  per  cent  on  the  amount  of  said  certificate.  This  certifi- 
cate has  been  allowed  by  the  receiver  of  the  bank  as  a  valid 
claim  against  it  for  the  amount  of  the  certificate,  but  it  is  not 
probable  that  more  than  twenty-five  per  cent  of  said  claim  will 
he  realized.  If  the  question  of  good  faith  or  bad  faith  of  the 
trustee  in  the  purchase  of  said  certificate  is  one  which  I  should 
find  under  said  order  to  me,  I  find  that  the  trustee  piirchased 
said  certificate  in  good  faith,  and  he  offered  evidence  against 
the  objection  of  tlie  cestui  que  trust  to  show,  and  if  it  is  com- 
petent for  him  to  show  it,  I  find,  upon  such  evidence  offered  and 
objected  to,  that  the  bank  issued  to  various  persons  and  parties, 
including  savings  banks  and  trust  companies  in  the  last  three 
months  of  1880,  nearly  two  hundred  certificates  of  deposit,  and 
in  the  year  1881,  up  to  the  time  of  its  failure,  about  nine  hun- 
dred certificates;  some  of  them  were  drawn  payable  on  their 
face  at  some  future  time,  and  as  to  others  there  was  an  agree- 
ment that  the  bank  should  not  be  called  on  to  pay  them  until 
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some  future  time.  All  this  evidence  of  the  issue  of  such  cer- 
tificates so  objected  to,  and  said  finding  upon  it,  are  to  be  struck 
out  if  the  court  adjudges  it  incompetent. 

The  cestui  que  trust  did  not  know  of  the  investment  of  any 
of  the  trust  fund  in  said  certificate  until  after  the  failure  of  the 
bank,  and  she  never  assented  to  it.  The  trustee,  who  was,  in 
September,  1881,  president  of  the  Atlas  National  Bank  in 
Boston,  on  cross-examination  said  that  he  knew  of  but  one  in- 
stance of  the  issuing  of  a  certificate  of  deposit  by  a  National 
bank  payable  on  time,  and  in  that  instance  the  certificate  was 
payable  on  two  weeks'  time ;  and  he  also  said  that  he  did  not 
know  whether  he  knew  of  this  instance  at  the  time  of  his  pur- 
chase of  said  certificate  in  September,  1881. 

At  the  hearing  before  me,  the  cestui  que  trust  offered  evi- 
dence against  the  objection  of  the  trustee  to  show  by  the  testi- 
mony of  C.  O.  Billings,  formerly  National  bank  examiner,  ap- 
pointed under  the  laws  of  the  United  States,  and  now  president 
of  the  Globe  National  Bank  in  Boston,  and  J.  W.  McGruder, 
now  such  bank  examiner  in  Boston,  that  it  was  not  and  is  not 
usual  or  customary  for  National  banks  to  issue  certificates  of  de- 
posit paj'able  at  a  future  time,  stated  either  on  the  face  of  the 
certificate  or  by  an  agreement  with  the  payee.  And  if  it  is  com- 
petent to  show  the  facts  offered  to  be  shown  by  this  testimony 
(to  all  of  which  facts  the  trustee  objected  as  incompetent),  then  I 
find  the  facts  to  be  as  above  stated  by  said  Billings  and  Mc- 
Gruder ;  and  if  not  competent,  then  the  evidence,  testimony  and 
finding  of  this  fact  are  to  be  struck  out. 

Case  reserved  for  the  consideration  of  the  full  court. 

A.  Russ,  for  appellant.  > 

C.  T.  Gallagher,  contra.  i 

0.  Allen,  J.  In  Harvard  College  v.  Amory,  9  Pick.  446, 
461,  it  was  declared  :  "  All  that  can  be  required  of  a  trustee  to 
invest  is,  that  he  shall  conduct  himself  faithfully,  and  exercise  a 
sound  discretion.  He  is  to  observe  how  men  of  prudence,  dis- 
cretion and  intelligence  manage  their  own  affairs,  not  in  regard 
to  speculation,    but  in   regard  to  the  permanent  disposition  of 
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their  funds,  considering  the  probable  income,  as  ■well  as  the 
probable  safety  of  the  capital  to  be  invested."  In  that  case  in- 
vestments in  stocks  of  an  incorporated  manufacturing  company 
and  of  an  incorporated  insurance  company  were  held  to  have 
been  within  the  authority  of  the  trustees.  This  general  state- 
ment of  the  rule  has  been  adhered  to  ever  since.  .Lovell  v. 
Minot,  20  Pick.  116 ;  33  Am.  Dec.  206  ;  Einmonth  v.  Brigham, 
5  Allen,  270  ;  Clark  v.  Garfield,  8  id.  427  ;  Brown  v.  French, 
125  Mass.  4.10 ;  28  Am.  Eep.  254 ;  Bowker  v.  Pierce,  130  Mass, 
262  In  the  present  case  the  will  under  which  the  trustee  was 
appointed  is  not  before  us,  and  his  authority  in  respect  to  the 
investment  in  controversy  is  to  be  determined  on  general  prin- 
ciples. 

1.  The  fact  that  the  certificate  of  deposit  was  indorsed  by 
Lovell  to  Hunt,  and  by  Hunt  to  himself  as  trustee,  does  not  of 
itself  show  that  the  latter  indorsement  represented  a  transaction 
by  which  Hunt  individually  transferred  the  certiiicate  to  himself 
as  trustee.  The  fact  as  found  is  the  other  way.  The  transfer  to 
him  personally  appears  to  have  been  a  mere  form.  The  purchase 
was  by  Hunt  as  trustee,  and  the  payment  was  from  the  trust 
funds. 

2.  The  certificate  of  deposit  was  not  illegal,  as  being  in  viola- 
tion of  the  United  Stafes  Eevised  Statutes,  section  5183,  which 
forbids  National  banks  to  issue  any  other  notes  to  circulate  as 
money  than  such  as  are  authorized  by  the  provisions  of  the  stat- 
ute. In  8hute  v.  Pacific  Bank,  136  Mass.  487,  it  was  held  that 
a  certificate  of  deposit,  in  the  same  form  as  that  now  before  us, 
was  not  to  be  deemed  a  promissory  note,  within  the  meaning  of 
the  General  Statutes,  chapter  53,  section  10,  which  provide  that 
in  any  action  by  an  indorsee  against  the  promisor  upon  a  prom- 
issory note  payable  on  demand,  any  matter  shall  be  deemed  a 
legal  defense  which  would  be  a  defense  to  a  suit  thereupon  if 
brought  by  the  promisee;  so  that  the  bank  was  held  not  to  be 
entitled  to  defend  an  action  brought  by  the  indorsee,  to  recover 
the  amount  of  the  certificate,  by  setting  off  a  debt  due  to  the 
bank  from  the  original  depositor.  It  was  recognized  in  that  ease 
that  such  certificates  have  in  most  respects  the  incidents  of  prom- 
issory notes,  and  are  classed  as  such;    but  certain  distinctions 
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were  pointed  out  between  them  and  common  promissory  notes 
such  as  were  contemplated  by  the  statute.  If  the  United  States 
Revised  Statutes  forbade  the  issue  of  any  other  notes  whatever 
than  such  as  were  therein  authorized,  it  wou^d  be  difficult  to  hold 
this  certificate  to  be  legal.  Miller  v.  Austen,  13  How.  218. 
But  assuming  that  it  might  fall  within  the  general  designation  of 
a  note,  it  cannot  be  considered  as  a  note  intended  to  circulate  as 
money,  within  the  meaning  of  the  statute.  It  requires  to  be  in- 
dorsed. It  was  understood  not  to-  be  payable  till  a  certain  future 
date.  It  is  not  in  a  sum  adapted  for  general  circulation  as  money. 
The  form-  of  the  instrument,  and  the  incidents  above  mentioned, 
show  that  it  was  not  intended  to  circulate  as  money  between  in- 
dividuals, and  between  government  and  individuals,  for  the  ordi- 
nary purposes  of  society.  Craig  v.  Missouri,  4  Pet.  410,  432  ; 
Briscoe  v.  Kentucky  Bank,  11  id.  257,  314,  318;  Virginia 
Coupon  Cases,  114  U.  S.  269,  284.  See  also  Merchants^  Bank 
V.  State  Bank,  10  Wall.  604,  648,  where  it  was  held  that  certified 
checks  do  not  fall  within  a  similar  prohibition. 

3.  But  it  is  urged  that  the  issue  of  such  certificates  of  deposit 
is  not  good  banking,  and  is  of  itself  so  calculated  to  put  a  pm- 
dent  investor  on  his  guard  that  a  trustee  ought  to  be  held  re- 
sponsible for  any  loss  arising  from  such  an  investment.  In  re- 
spect to  this  objection  it  is  to  be  observed,  in  the  first  place,  that 
this  method  of  doing  business  is  not  illegal  or  novel.  If  Con- 
gress  had  intended  to  prohibit  the  issue  of  certificates  of  deposit 
altogether,  or  of  certificates  payable  on  time  or  with  interest,  it 
would  probably  have  said  so  in  plain  terms.  The  statute  was 
passed  in  view  of  known  methods  of  doing  business.  It  has  long 
been  understood  that  the  relation  between  a  bank  and  its  de- 
positor is  that  of  debtor  and  creditor.  In  England  the  business 
of  banking  has  been  carried  on  to  a  greater  extent  by  individuals 
than  by  incorporated  companies ;  but  the  ordinary  relation  with 
depositors  is  the  same.  Carr  v.  Security  Bank,  107  Mass.  45  ;  9 
Am.  Rep.  6.  It  is  competent  for  the  parties  to  make  such  con- 
tract as  they  please  respecting  interest,  and  the  time  of  payment 
of  the  principal.  To  borrow  at  a  low  rate  of  interest  and  to  lend 
at  a  higher  rate  is  not  an  uncommon,  thoiigli  not  a  universally  ap- 
proved, method  of  banking.     Whether  it  is  good  or  bad  policy 
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for  a  National  bank  to  do  this,  is  not  a  matter  for  judicial  deter- 
mination.. In  Foley  v.  Hill,  2  H.  L.  Cas.  28,  it  was  finally  de- 
termined authoritativel}'  for  England,  in  1848,  that  the  relation 
between  a  banker  a^d  his  customer  is  the  ordinary  relation  of 
debtor  and  creditor,  with  a  superadded  obligation,  arising  out  of 
the  custom  of  bankers,  to  honor  the  customer's  drafts ;  and  that 
this  relation  was  not  altered  by  an  agreement  by  tlie  banker  to 
allow  interest  on  the  balances  in  the  bank.  Lord  Chancellor  Cot- 
TENHAM  said :  "  The  money  paid  into  the  banker's  is  money 
known  by  the  principal  to  be  placed  there  for  the  purpose  of 
being  under  the  control  of  the  banker ;  it  is  then  the  banker's 
money ;  he  is  known  to  deal  with  it  as  his  own ;  he  makes  what 
profit  of  it  he  can,  which  profit  he  retains  to  himself,  paying  back 
only  the  pi'incipal,  according  to  the  custom  of  bankers  in  some 
places,  or  the  principal  and  a  small  rate  of  interest,  according  to 
the  custom  of  bankers  in  other  places."  Id.  36.  And  Lord 
Beougham  said :  "  The  party  who  receives  the  money  has  the 
use  of  it  as  his  own,  and  in  the  using  of  which  his  trade  consists, 
and  but  for  which  no  banker  could  exist,  especially  a  banker  who 
pays  interest."  Id.  43.  Adjudicated  cases  show  that  certificates 
of  deposit  bearing  interest,  or  payable  at  a  future  date,  have  often 
been  before  the  courts,  and  in  the  absence  of  statutory  prohibi- 
tion, they  have  not  been  deemed  open  to  legal  objection  on  this 
ground.  Miller  v.  Austen,  supra;  Kilgore  v.  Bulkley,  14 
Conn.  362 ;  Patterson  v.  Poinddxter,  6  "Watts  &  S.  227 ;  40 
Am.  Dec;  554 ;  London  Sa/oing  Fund  Society  v.  Hagerstown 
Savings  Bank,  36  Penn.  St.  498 ;  Gate  v.  Patterson,  25  Mich. 
191;  LaugJdin  v.  Marshall,  19  111.  390;  Howe.  v.  Hartness,  11 
Ohio  St.  449.  See  also  2  Dan.  ]S"eg.  Inst.,  §§  1698-1 707a  j 
Story  Prom.  Notes,  §  12,  n. ;  Morse  Banks,  64. 

It  is  undoubtedly  true  that  a  bank  incorporated  under  the  au- 
thority of  this  Commonwealth  could  not  lawfully  issue  such  cer- 
tificates, by  reason  of  express  statutory  prohibition.  Pub.  Stats., 
chap.  118,  §  40 ;  Gen.  Stats.,  chap.  67,  §  63 ;  E.  S.,  chap.  36, 
§  57;  Stats.  1834,  chap.  203,  §  1;  Stats.  1828,  chap.  97,  §  2. 
This  prohibition  however  is  subject  to  exceptions,  in  favor  of  the 
Commonwealth,  of  savings  banks,  of  assignees  in  insolvency,  of 
counties,  cities  and  towns,  and  of  other  banks.     To  all  of  these, 
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State  banks  may  pay  interest ;  to  some  of  them,  they  may  issue 
notes  payable  at  a  future  day  certain.  These  exceptions  are  sufiB- 
cient  to  show  that  the  insecurity  of  the  deposits  or  loans  was  not 
the  evil  specially  feared  by  the  Legislature.  By  the  Public  Stat- 
utes (chap.  157,  §  53),  moneys  belonging  to  insolvent  estates  must 
be  deposited  by  the  assignee  in  some  bank.  The  Treasurer  of  the 
Commonwealth  may  deposit  public  moneys  in  National  banks  on 
interest.  Pub.  Stats.,  chap.  16,  §  55.  County  treasurers  must  de- 
posit surplus  funds  in  their  hands  in  l^ational  banks,  at  such  rates 
of  interest  as  may  be  practicable.  Pub.  Stats.,  chap.  23,  §  18.  The 
Revised  Statutes  (chap.  36,  §  78)  authorized  savings  banks  to  lend 
their  deposits  on  interest  to  banks,  without  any  expressed  limit  as 
to  amount  of  loan  or  time  of  payment.  Such  limitations  however 
have  since  been  enacted,  in  various  statiites,  and  now  savings  banks 
may  deposit  sums  not  to  exceed  twenty  per  cent  of  the  amount  of 
their  deposits,  on  call,  in  National  banks,  and  may  receive  interest 
for  the  same.  See  Gen.  Stats.,  chap.  57,  §  144;  Stats.  1863,  chap. 
175,  §  3 ;  Stats.  187(5,  chap.  203,  §  9 ;  Stats.  1881,  chap.  214,  §  3  ; 
Pub.  Stats.,  chap.  116,  §  20.  Since  savings  banks  might  hereto- 
fore, and  may  still,  invest  their  funds,  to  a  limited  amount,  in  the 
shares  of  such  banks  (R.  S.,  chap.  36,  §  78 ;  Gen.  Stats.,  chap. 
57,  §  142;  Pub.  Stats.,  chap.  116,  §  20;  Stats.  1882,  chap. 
224),  the  provision  that  deposits  may  be  made  on  call  does  not 
imply  that  a  loan  of  a  moderate  amount  to  a  National  bank  for  a 
short  term  is  supposed  to  be  insecure.  A  legal  debt  from  a  bank, 
due  on  demand,  or  within  a  short  time,  may  properly  be  consid- 
ered as  a  security  of  a  higher  order  than  shares  in  its  capital  stock. 
There  is  nothing  in  all  this  legislation  which  calls  upon  us  per- 
emptorily to  hold  a  trustee  responsible  for  a  loss  incurred  by  rea- 
son of  purchasing  a  certificate  of  deposit  in  a  National  bank,  pay- 
able at  a  future  time  certain ;  but  every  such  case,  as  it  arises, 
must  be  determined  on  its  own  circumstances. 

In  the  present  case,  it  was  found  as  a  fact,  on  the  testimony  of 
two  witnesses,  confirmed  by  that  of  the  trustee  himself,  that  it 
was  not  and  is  not  usual  or  customary  for  National  banks  to 
issue  certificates  of  deposit  payable  at  a  future  time,  stated  either 
on  the  face  of  the  certificate  or  by  an  agreement  with  the  payee. 
But  during  nearly  a  year  prior  to  the  issue  of  the  certificate  in 
YoL.  Ill— 61. 
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question,  this  particular  bank  had  issued  many  such  certificates. 
It  was  a  legal  form  of  obligation.  It  does  not  appear  that  this 
practice  was  objected  to  and,  indeed,  it  does  not'  appear,  except 
by  inference  from  the  statutory  requirements,  that  it  was  known 
by  the  Comptroller  of  the  Currency  or  the  National  bank  exam- 
iner. These  certificates  were  taken  to  a  considerable  extent  by 
certain  savings  banks  and  trust  companies.  Whether  these  insti- 
tutions were  authorized  b}'  law  to  make  such  investments,  we 
need  not  further  consider.  There  is  nothing  to  show  that  the 
bank  was  then  in  doubtful  credit,  or  that  any  suspicion  of  its  in- 
solvency was  entertained  in  the  community.  It  is  expressly 
found,  and  this  finding  is  not  open  now  to  revision  as  the  case  is 
presented  to  us,  that  the  trustee  purchased  the  certificate  in  good 
faith.  The  purchase  was  at  a  rate  of  interest  not  shown  to  be 
excessive.  The  amount  of  the  capital  stock  of  the  bank  is  not 
stated  ;  it  appears  that  it  was  a  National  bank,  organized  under 
the  laws  of  the  United  States,  and  doing  business  in  'Boston.  It 
was  subject  to  the  supervision  of  the  government  officers,  and  to 
the  various  regulations  provided  in  the  statutes  for  such  institu- 
tions. Its  stock  then  sold  at  par  in  the  market;  and  occasionally, 
about  that  time,  at  a  small  premium. 

It  has  always  hitherto  been  considered  in  Massachusetts  that 
investments  of  trust  funds  might  properly  be  made  in  the  shares 
of  banks  incorporated  under  the  authority  of  the  Commonwealth, 
or  of  the  United  States.  Looking,  as  we  must,  simply  at  the 
circumstances  of  the  case  which  is  submitted  to  us,  a  majority  of 
the  court  do  not  think  the  trustee  ought  to  be  held  responsible  for 
the  loss  on  the  purchase  of  the  certificate. 

4.  The  various  matters  of  evidence  which  were  objected  to 
were  competent. 

Decree  accordingly. 
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Eaton  v.  Pacific  National  Bank. 

(114  Mass.  260.) 

Increase  of  capital  —  conditional  subscription  —  recovery. 

The  directors  of  a,  National  bank  voted  to  increase  the  capital  stock  "  to 
f  1,000,000,"  and  that  the  stockholders  "have the  right  to  take  new  stock  at 
par  to  an  equal  amount  to  that  then  held  by  them."  No  subscription  books 
were  opened,  and  the  plaintiff  did  not  subscribe  for  any  of  the  new  stock, 
but  paid  the  bank  a  sum  equal  to  the  amount  of  stock  then  held  by  her, 
taking  a  receipt  therefor  "  on  account  of  subscription  to  new  stock."  The 
new  stock  subscribed  for  and  paid  in  did  not  amount  to  enough  to  make  the 
capital  stock  |1, 000,000,  and  the  directors  then  voted  that  the  capital  stock 
be  increased  by  the  sum  paid  in.  The  Comptroller  of  the  Currency  was 
notified  that  the  capital  stock  of  the  bank  had  been  increased  to  that  extent, 
and  he  issued  a  certificate  authorizing  the  bank  to  carry  on  business  with 
that  amount  of  capital  stock.  The  amount  paid  in,  as  above,  was  used  by 
the  bank  in  its  general  business,  and  lost  within  a  mouth  after  the  certifi- 
cate was  issued,  the  bank  having  suspended.  The  plaintifi  demanded  back 
the  amount  paid  in  by  her.  Held,  that  she  was  entitled  to  recover  it,  with 
interest  from  the  date  of  her  demand. 

rjIHE  head-note  and  opinion  show  the  facts. 

'J.  B..  Benton,  Jr.,  for  plaintiff. 
A.  A.  Ranney,  for  defendant. 

Field,  J.  This  is  an  action  of  contract  brought  in  the  Supe- 
rior Court,  and  by  the  defendant  removed  to  this  court,  where  it 
was  tried  without  a  jury,  and  reported  t^o  the  full  court,  "When 
the  action  was  brought,  the  bank  was  not  in  the  hands  of  a  re- 
ceiver, and  the  receiver  afterward  appointed  has  not  formally  in- 
tervened or  appeared  in  the  suit :  but  it  was  understood  at  the 
argument  that  the  action  was  defended  by  him  ;  and  that  he  de- 
sired that  it  should  be  prosecuted  for  the  purpose  of  determining 
the  liability  of  the  bank.  See  Bank  of  Bethel  v.  Pahquioque 
Bank,  14  Wall.  383 ;  1  Nat.  Bank  Cas.  77. 

The  case  was  reserved  for  the  consideration  of  the  full  court, 
presumably  under  Pub.  Stats.,  chap.  150,  §  8.  The  facts  have 
been  found ;  and  although  the  questions  of  law  have  not  been 
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stated  in  the  report,  it  is  plainly  the  intention  of  the  report  to 
reserve  the  question  of  law  whether,  on  the  facts  found,  or  such 
of  them  as  are  competent,  judgment  should  be  entered  for  the 
plaintiff  or  defendant.  We  are  of  opinion  that  the  reservation  is 
within  the  power  conferred  by  this  section  of  the  statutes,  and ' 
we  consider  the  case  as  if  it  were  reserved  for  judgment  upon  the 
facts  found,  which  are  in  the  nature  of  a  special  verdict.  See 
Terry  v.  Brightman,  129  Mass.  635. 

By  the  articles  of  the  banking  association,  "  the  capital  may 
be  increased,  according  to  the  provisions  of  section  5142  of  the 
Revised  Statutes,  to  any  sum  not  exceeding  $200,000,"  and  the 
board  of  directors  shall  have  power  "  to  provide  for  an  increase 
of  the  capital  stock  of  the  association,  and  to  regulate  the  man- 
ner in  which  such  increase  shall  be  made."  The  vote  of  the  di- 
rectors of  September  13,  1881,  to  increase  the  capital  stock  of 
$1,000,000,  which  was  an  increase  of  $500,000,  and  the  subse- 
quent vote  of  December  13, 1881,  to  increase  the  capital  stock  by 
$461,300,  instead  of  $500,000,  were  therefore  within  the  power 
of  the  board. 

The  case  raises  a  question  which  was  suggested,  but  not  de- 
cided, in  Delano  v.  Butler,  118  U.  S.  634;  7  Sup.  Ct.  Rep.  39; 
ante  163.  It  was  there  said,  at  page  660,  that  "  it  will  be  observed 
that  without  waiting  to  see  what  the  future  action  of  the  associa- 
tion and  the  Comptroller  of  the  Currency  might  be  on  the  ques- 
tion of  the  ultimate  amount  of  the  increased  stock,  the  plaintiff  in 
error  paid  for  his  shares  and  accepted  his  certificate.  This  he  did, 
in  legal  contemplation,  with  knowledge  of  the  law  which  author- 
ized the  association  and  the  Comptroller  of  the  Currency  to  re- 
duce the  amount  of  the  proposed  increase  to  a  less  sum  than  that 
fixed  in  the  original  proposal  of  the  directors,  and  such  payment 
and  acceptance  of  the  certificate  in  accordance  therewith  might 
amount,  under  such  circumstances,  on  his  part,  to  a  waiver  of  the 
right  to  insist  that  he  should  not  be  bound  unless  the  whole 
amount  of  the  proposed  increase  should  be  suscribed  for  and  paid 
in.  But,  without  insisting  upon  that  point  or  deciding  it,  we 
think  that  the  subsequent  conduct  of  the  plaintiff  in  error  amounts 
to  a  ratification,"  etc.  In  the  present  case  the  plaintiff  paid  in 
her  money,  but  did  not  accept  a  certificate  of  stock. 
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To  make  the  increase  of  the  capital  stock  valid,  it  must  be  au- 
thorized in  accordance  with  the  articles  of  the  association.  The 
whole  amount  of  it  must  be  paid  in.  Notice  thereof  must  be 
transmitted  to  the  Comptroller,  and  he  must  certify  "  that  it  has 
been  duly  paid  in  as  part  of  the  capital  of  such  association,  and 
must  approve  of  it."  U.  S.  R.  S.,  §  5142.  The  plaintiff  there- 
fore was  compelled  to  pay  in  her  money  before  the  final  action 
of  the  Comptroller,  in  order  to  become  entitled  to  any  part  of  the 
new  stock.  Within  the  maxim  of  the  increase  of  capital  stock 
provided  for  by  the  articles  of  association,  the  Comptroller  could 
not  determine  the  amount  of  the  increase,  except  by  approving, 
or  refusing  to  approve,  the  amount  authorized  by  and  paid  into 
the  bank.  The  united  action  of  the  bank  or  its  directors,  of  the 
subscribers  to  the  new  stock,  and  of  the  Comptroller,  were  re- 
quired to  effect  an  increase  of  the  capital  stock ;  and  when  the 
plaintiff  paid  in  her  money,  she  ran  the  risk  that  the  contem- 
plated increase  of  $500,000  might  fail,  either  because  it  might 
not  all  be  subscribed  for  and  paid,  or  because  the  Comptroller 
might  refuse  his  approval ;  but  she  did  not  run  the  risk  that  if  it 
were  all  paid  in,  the  Comptroller  might,  vnthout  any  further  ac- 
tion of  the  bank  or  its  directors,  reduce  the  amount  of  the  in- 
crease, because  he  had  not  the  lawful  power  to  do  this.  If  the 
Comptroller  refused  his  approval,  the  plan  failed.  The  directors, 
by  a  new  vote,  might  authorize  another  and  a  different  increase 
of  the  capital  stock,  which  if  the  amount  was  paid  in,  and  the 
Comptroller  approved  of  it,  would  become  an  actual  increase  of 
capital  stock.  But  this  would  be  an  abandonment  of  the  first  plan 
by  the  bank,- and  the  adoption  of  another. 

Upon  the  ordinary  principles  of  contract,  if  the  plaintiff  paid 
in  her  money  for  forty  shares  on  the  condition  of  five  thousand 
shares  of  stock  should  be  created,  she  could  not  be  bound  to  take 
the  forty  shares  if  the  condition  was  not  pei'formed.  If  there 
was  such  a  condition,  the  plaintiff  could  not  be  required  to  take 
forty  shares  if  the  condition  was  not  performed.  If  there  was 
such  a  condition,  the  plaintiff  could  not  be  required  to  take  forty 
shares  out  of  four  thousand  six  hundred  and  thirteen  shares, 
which  the  bank  by  a  subsequent  vote  authorized,  unless  there  is 
something  in  the  facts  which  shows  that  the  amount  of  stock  to 
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■  be  created  was  immaterial,  or  unless  she  assented  to  the  change, 
or  her  assent  is  to  be  implied,  or  unless,  on  grounds  of  public 
policy  and  the  rights  of  creditors,  she  cannot  be  permitted  to 
withdraw  her  money  after  the  Comptroller  has  certified  that  a 
certain  amount  has  been  paid  in  for  an  increase  of  the  capital 
stock,  which  amount  included  the  sum  she  had  paid. 

Whether  the  plaintiff  shall  become  the  owner  of  forty  out  of 
four  thousand  six  hundred  and  thirteen  shares  cannot  be  regarded 
as  immaterial,  particularly  in  a  corporation  where  the  stockhold- 
ers are  liable  to  an  assessment  to  the  amount  of  the  stock  held  by 
each  to  supply  a  deficiency  in  the  capital  stock  (U.  S.  E.  S., 
§  5203),  and  are  also  held  "  individually  responsible,  equally  and 
ratably,  and  not  one  for  the  other,  for  all  contracts,  debts  and  en- 
gagements of  such  association,  to  the  extent  of  the  amount  of 
their  stock  therein,'  at  the  par  value,  in  addition  to  the  amount 
invested  in  such  shares."     TJ.  S.  K.  S.,§  5151. 

Neither  can  we  perceive  any  sound  reason  why,  in  legal  contem- 
plation, she  must  be  held  to  have  assented  to  the  change  whereby 
the  amount  of  the  contemplated  increase  was  reduced  to  $461,300. 
She  paid  in  her  money  under  a  vote  whereby  the  capital  stock 
was  to  be  increased  by  $500,000.  If  this  amount  was  not  paid 
in,  or  the  Comptroller  did  not  approve  of  this  increase,  there  was 
an  end  of  the  proposition  which  bad  been  voted,  and  which  she 
and  the  bank  had  in  contemplation  when  she  paid  in  her  money. 
If  the  directors  of  the  bank,  after  she  paid  in  her  money,  aban- 
doned their  original  vote,  and  passed  another  vote  for  an  increase 
different  in  amount,  it  is  diflBcult  to  see  how  she  was  bound  by  it. 
They  were  not  her  agents.  The  new  vote  was  not  passed  in 
furtherance  of  the  original  proposition  to  make  the  increase 
$500,000.  "  The  vote  was  not  a  reduction  of  the  capital  stock 
of  the  bank,  because  the  i  ncrease  had  not  then  been  made,  "and  the 
capital  stock  of  a  banking  association  can  only  be  reduced  by  a 
vote  of  the  stockholders.  U.  S.  R.  S.,  §  5143.  To  make  the  in- 
crease of  the  capital  stock  $461,300,  instead  of  $500,000,  was  es- 
sentially a  new  proposition,  authorized  for  the  first  time  on  De- 
cember 13, 1881,  nearly  two  mouths  and  a  half  after  the  plaintiff 
paid  in  her  money. 
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Oq  the  facts  found,  the  intention  of  the  directors  and  the 
Comptroller  is  apparent.  The  bank  failed  JSTovemher  18,  1881, 
and  before  this,  $461,300  had  been  paid  into  the  bank  for  new 
stock  to  be  created  under  the  vote  passed  September  13, 1881.  It 
was  not  likely  that  any  more  money  would  be  paid  in  for  this  pur- 
pose after  the  failure  of  the  bank.  The  bank  had  received  this 
money  and  had  used  and  lost  it.  On  its  failure  a  bank  examiner 
took  possession  of  the  bank  and  its  assets,  and  remained  in  pos- 
session until  March  18,  1882.  While  its  assets  were  in  the  posses- 
sion  of  the  bank  examiner,  it  was  decided  to  make  this  $461,300 
a  part  of  the  capital  stock  of  the  bank.  It  would  then  cease  to 
be  a  debt  of  the  bank,  and  the  creditors  of  this  sum,  having  thus 
been  made  stockholders,  would  then  be  liable  to  an  assessment  to 
an  equal  amount  to  supply  the  deficiency  of  capital  stock,  and 
would  also  be  liable  to  pay  another  equal  amount  to  satisfy  the 
debts  of  the  bank.  The  directors  accordingly  passed  the  vote  of 
December  13,  1881,  which  in  form  is  a  reduction  of  the  capital 
stock  by  the  sum  of  $38,Y00,  but  in  fact  is  a  vote  authorizing  the 
increase  of  the  capital  stock  by  $461,300 ;  and  they  attempted  to 
apply  the  money  paid  in  under  the  previous  vote  to  this  new  in- 
crease which  they  liad  voted,  and  then  voted  that  the  Comptroller 
gf  the  Currency  be  notified  that  the  capital  had  been  increased  by 
this  sum,  and  that  the  whole  amount  had  been  paid  in,  and  they 
requested  the  Comptroller  to  issue  his  certificate.  The  cashier  on 
the  same  day  sent  to  the  Comptroller  a  copy  of  the  foregoing 
votes,  and  his  certificate  that  the  capital  had  been  increased  by 
the  sum  of  $461,300,  all  of  which  had  been  paid  in.  The  copy 
of  the  votes  sent  to  the  Comptroller  informed  him  that  the  at- 
tempt to  obtain  $500,000  for  an  increase  of  the  capital  stock  had 
failed,  and  because  it  had  failed,  that  the  directors  had  fixed  the 
amount  of  the  increase  at  $461,300,  and  had  declared  the  money 
paid  in  under  the  previous  vote  as  paid  in  for  the  new  stock  voted 
on  December  13.  The  Comptroller  of  the  Currency  on  Decem- 
ber 16,  1881,  issued  the  usual  certificate  approving  of  "  said  in- 
crease of  capital  stock"  to  the  amount  of  $461,300,  and  on  the 
same  day  sent  to  the  bank  a  notice  that  its  entire  capital  stock, 
including  the  increase  he  had  just  then  approved,  having  been 
lost,  an  assessment  of  one  hundred  per  cent  must  be  laid  upon 
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the  shareholders,  otTierwise  the  bank  must  go  into  liquidation  or  a 
receiver  must  be  appointed,  according  to  the  Revised  Statutes  of 
the  United  States,  section  5234. 

It  is  argued  that  the  certificate  of  the  Comptroller  is  conclu- 
sive on  the  plaintiff  that  the  snra  of  $461,300  was  actually  paid 
in  as  an  increase  of  capital  stock,  and  that  this  includes  the 
amount  she  paid.  Undoubtedly  the  piiblic  in  dealing  with  the 
bank  do  rely  to  some  extent  upon  the  certificate  by  the  Comp- 
troller of  the  amount  of  the  increase  in  the  capital  stock  of  the 
bank,  and  that  this  amount  has  been  actually  paid  in ;  and  so  long 
as  the  certificate  remains  unrevoked,  it  may  be  taken  to  establish 
the  amount  of  the  capital  stock  of  the  bank.  If  the  certificate 
happens  for  any  reason  to  be  false,  it  is  probable  that  an  assess- 
ment could  be  laid  upon  the  shareholders  to  make  up  the  defi- 
ciency in  the  capital  stock.  But  that  the  certificate  of  the  Comp- 
troller makes  any  one  a  shareholder  who  is  not  one,  or  enables 
the  bank  to  appropriate  a  debt  it  owes  to  a  payment  for  stock,  or 
to  treat  one  of  its  creditors  as  a  shareholder,  is  a  proposition  to 
which  we  cannot  assent.  The  obligation  of  the  plaintiff  to  take 
the  new  shares  depends  upon  her  contract  with  the  bank.  If  we 
assume  that  immediately  after  the  vote  of  December  13,  1881, 
the  plaintiff  could  have  treated  the  original  vote  as  abandoned, 
and  could  have  demanded  her  money  and  brought  and  maintained 
an  action  to  recover  it,  the  action  of  the  directors  and  of  the  Comp- 
troller in  erroneously  including  the  amount  she  had  paid  in  the 
amount  which  has  been  paid  in  to  increase  the  capital  stock  by 
$461,300,  cannot  affect  her  legal  relations  with  the  bank  imlessshe 
has  assented  to  or  ratified  that  action,  or  is  estopped  by  her  conduct, 
or  has  been  guilty  of  laches.  As  she  demanded  payment  on  Jan- 
uary 10,  1S82,  of  the  money  she  had  paid,  she  is  not  guilty  of 
laches,  and  it  is  not  contended  that  there  is  any  estoppel,  and  it 
is  plain  that  there  is  no  evidence  of  actual  assent  or  ratification. 

The  defendant  denies  that  it  was  the  contract  between  it  and 
the  plaintiff  that  she  should  receive  forty  shares  out  of  five  thou- 
sand shares  of  new  stock,  and  says  that  the  contract  was  that  she 
should  receive  forty  shares  of  new  stock,  and  that  there  was  no 
condition  attached  to  the  contract  that  the  capital  stock  should  be 
increased  by  $500,000.      This  objection   is  fundamental.     The 


SUPEEME  JUDICIAL  COURT,  1887.  489 

Eaton  V.  Pacific  National  Bank. 

plaintiff  did  not  subscribe  for  stock,  but  paid  in  her  money  in 
pursuance  of  the  vote  of  September  13,  1881,  and  she  took  a  re- 
ceipt. There  is  no  express-  condition  ;  but  construing  the  receipt 
in  connection  with  the  vote,  it  is  plain  that  she  paid  in  her  money 
for  forty  shares  of  the  new  stock  voted  on  September  13. 

In  Warwich  B.  Go.  v.  Cady,  11  R.  I.  131,  137,  it  is  said  that 
"  if  the  charter  had  provided  for  a  definite  capital,  or  if  by  the 
general  law  provision  had  been  made  that  the  enterprise  should 
not  be  commenced  until  some  definite  proportion  or  amount 
should  be  subscribed,  *  *  *  or  if  before  subscription  the 
capital  had  been  fixed  by  vote  or  agreement,  then  it  might  well 
be  held  that  the  raising  the  whole  amount  was  a  condition  of  the 
subscription.  And  so  also  if  the  amount  was  named  in  the  paper 
subscribed."  This  statement  of  the  law  is  supported  by  our  own 
decisions  and  many  others.  Katama  Land  Co.  v.  Jernegan,  126 
Mass.  155;  Troy  (6  G.  E.  Co.  v.  Newton,  8  Gray,  596 ;  Atlantic 
Cotton  Mills  V.  Abbott,  9  Gush.  423 ;  PeopUs  Ferry  Co.  v. 
Balch,  8  Gray,  303 ;  Cabot  di  West  /Spring field  Bridge  Co.  v. 
Chapin,  6  Gush.  50 ;  Central  Turnpihe  Corp.  v.  Valentine,  10 
Pick.  142 ;  Salem  Mill-dam  Corp.  v.  Ropes,  6  id.  23,  and  9  id, 
18Y;  Bead  v.  Memphis  G.  O.  Co.,  9  Heisk.  545;  Santa  Cruz  B. 
Co.  V.  Schwartz,  53  Gal.  106  ;  Hughes  v.  Antietam  Manufg 
Co.,  34  Md.  316;  Bidgefield  &  N.  Y.  B.  Co.  v.  Brush,  43  Gonn. 
86  ;  Tieonic  Water  Power  and  Manufg  Co.  v.  Lang,  63  Me- 
480  ;  Lewey''s  Lsland  R.  Co.  v.  Bolton,  48  id.  451 ;  Pitchford  v. 
Davis,  5  M.  &  W.  2 ;  Allman  v.  Havana  B.  &  E.  B.  Co.,  88 
111.  521;  Memphis  B.  B.  Co.  v.  Sullivan,  67  Ga.  240  ;  Peoria  <& 
B.  I.  Co.  V.  Preston,  35  Iowa,  115  ;  Contoocook  Val.  B.  Co.  v. 
Barker,  32  N.  H.  363;  Peirce  v.  Jersey  Water-works  Co.,  L.  E., 
5  Exch.  209;  Norwich  c&  L.  JVav.  Co.  v.  Theobald,  Moody  & 
M.  151. 

If  however  the  amount  of  the  capital  stock  is  left  indefinite, 
or  the  maximum  and  minimum  of  the  amount  only  are  defined, 
with  the  right  in  the  corporators  or  directors  subsequently  to  de- 
termine the  amount,  a  subscription  to  stock  must  be  deemed  ab- 
solute, unless  there  is  an  express  condition  inserted  in  the  sub- 
scription, or  unless  a  sufficient  amount  is  not  subscribed  to  enable 
the  corporation  legally  to  organize.  Boston,  B.  &  G.  B.  Co.  v. 
Vol.  Ill— 62. 
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Wellington,  113  Mass.  79  ;  Penobscot  &  Kennebec  B.  Co.  v. 
Ba/rtlett,  12  Gray,  244 ;  Boston  c&  A.  R.  Co.  v.  Pearson,  128 
Mass.  445. 

A  subscription  to  an  increase  of  capital  stock  manifestly  differs 
from  a  subscription  to  the  original  stock,  in  this :  that  the  sub- 
scriber is  dealing  with  a  corporation  already  organ  ized  and  doing 
business,  and  it  has  been  said  th§,t  there  is  no  implied  condition 
that  the  whole  number  of  the  new  shares  created  should  be  sub- 
scribed for  or  issued.  But  whether  there  is  an  implied  condition 
attached  to  a  subscription  for  new  stock,  depends  upon  the  con- 
tract of  siTbscription,  construed  with  reference  to  the  laws 
and  the  facts  under  which  it  is  made,  and  this  is  to  be  determined 
in  the  same  manner,  and  upon  the  same  principles,  in  subscrip- 
tions for  new  stock  as  in  subscriptions  for  original  stock.  In  the 
common  case  of  a  corporation  authorized  to  create  new  stock  by 
a  vote  of  its  stockholders  or  directors,  the  stock  is  created  by 
the  vote.  In  the  absence  of  any  statute  prescribing  how  it  shall 
be  disposed  of,  it  may  be  allotted  among  the  stockliolders,  or  it 
maybe  sold  from  time  to  time  as  the  corporation  needs  money. 
It  may  be  sold  by  subscription,  and  the  stockholders  may  be  en- 
titled to  a  preference  in  subscribing,  and  they  may  sell  their 
rights.  If  the  law  requires  that  the  new  stock  be  paid  for  at  par, 
before  it  is  issued,  this  must  of  course  be  done,  but,  unless  a  stat- 
ute or  by-law  requires  that  the  new  stock  shall  all  be  subscribed 
for  before  it  is  created  or  issued,  there  is  no  implied  condition  that 
all  the  stock  created  shall  be  subscribed  for  or  issued.  The  in- 
crease of  the  capital  stock  is  fixed  by  the  vote,  and  the  corporation 
is  left  to  dispose  of  the  new  stock  as  it  can,  according  to  law. 
Nutter  V.  Lexington  &  W.  C.  JR.  Co.,  6  Gray,  85. 

But,  in  the  case  at  bar,  the  provisions  of  the  statutes  of  the 
United  States,  relating  to  an  increase  of  the  capital  stock  are  even 
more  strict  than  those  relating  to  the  original  stock.  An  associa- 
tion may  be  authorized  to  commence  business  when  fifty-six  per 
cent  of  the  capital  stock  has  been  paid  in  (U.  S.  R.  S.,  §  5140) ; 
but  there  can  be  no  increase  in  the  capital  stock  until  the  whole 
amount  of  the  increase  has  been  paid.  U.  S.  E.  S.,  §  5142.  The 
vote  of  the  directors  of  September  13, 1881,  was,  we  think,  in  the 
nature  of  a  proposal  to  the  stockholders  to  subscribe  for  five  thou- 
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sand  shares  of  new  stock,  and  to  pay  in  for  it  $500,000.  The  stock 
must  all  be  taken,  and  the  money  paid  in,  before  the  new  stock 
could  be  created.  It  was  a  condition  precedent  to  the  issue  of  the 
new  stoclc,  under  this  vote,  that  both  these  things  should  be  done, 
and  that  the  Comptroller  should  certify  that  they  had  been  done, 
and  approve  of  the  increase.  We  think  that  the  plaintifE  paid  in 
her  money  upon  the  implied  condition  that  she  should  not  be  en- 
titled to  new  stock  unless  $500,000  was  paid  in,  and  the  Comp- 
troller approved  of  the  increase,  and  also  upon  the  implied  con- 
dition that  she  should  not  be  required  to  take  new  stock  upless 
the  amount  proposed  was  created. 

The  result  is  that  the  plaintifE  is  entitled  to  judgment  for  $4,000, 
with  interest  from  Janiiary  10,  1882,  the  date  of  her  demand. 

So  ordered. 


CoECOEAN  V.  Batchelder. 

{UT  Mass.  541.) 
Loans  —  excessive  —  right  to  collect  —  emdenee. 

The  proliibition  of  U.  S.  R.  S.,  §  5300,  that  the  total  liabilities  of  any  National 
bank  to  any  person,  company,  corporation  or  firm  for  money  borrowed,  in- 
cluding in  them  "  the  liabilities  of  the  several  members  thereof,  shall  at  no 
time  exceed  one-tenth  part "  of  the  capital  stock  actually  paid  in,  does  not 
prevent  a  bank  from  recovering  of  a  person  to  whom  it  has  lent  a,  sum 
-greater  than  ten  per  cent  of  its  capital  stock,  the  excess  of  the  loan  over  such 
limit. 

In  an  action  on  promissory  notes  by  the  receiver  of  a  bank,  where  defendant 
alleged  that  he  deposited  with  the  bank  as  collateral  security  one  hundred 
and  seventy-three  shares  of  stock  of  the  Erie  Tel.  &  T.  Co. ,  it  appeared  that 
defendant  and  another  were  authorized  to  consult  with  the  Comptroller  of 
the  Currency  in  regard  to  the  affairs  of  the  bank,  and  that  afterward  de- 
fendant entered  on  each  note  in  suit,  "  Secured  by  173  shares  Erie  Tel.  & 
T.  Co.''  Held,  that  conversations  between  the  committee  and  the  Comp- 
troller were  admissible  to  show  that  this  was  done  in  good  faith,  and  by  the 
instructions  of  the  Comptroller,  but  that  it  was  incompetent  for  defendant 
to  testify  in  his  own  favor  as  to  what  was  said  about  collateral  security  and 
the  condition  of  some  of  the  notes  in  the  bank  so  secured. 

A  personal  letter  written  by  defendant,  which  contained  statements  as  to  his 
financial  relations  with  the  bank,  was  properly  excluded,  when  offered  by 
him. 
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EXCEPTIONS  from  the  Superior  Court  of  Worcester  county ; 
Mason,  J.  Two  actions  of  contract  by  John  W.  Corcoran,  re- 
ceiver of  the  Lancaster  National  Bank,  against  Wesley  R.  Batch- 
elder,  upon  three  several  promissory  notes,  two  of  which,  in  the 
first  action,  for  $1,500  each,  signed  by  the  defendant  in  his  own 
name,  and  one  for  $3,000,  in  the  se,eond  action,  signed  "  Whithed 
&  Co.,"  were  given  to  the  LancdiBter  National  Bank.  At  the 
trial  there  was  evidence  that  one  William  H.  McNeil,  referred  to 
in  the  opinion,  was  president  of  said  bank,  but  had  become  a  de- 
faulter, and  left  the  country ;  and  the  letter  to  one  Paige,  referred 
to  by  the  court  in  its  opinion,  was  written  by  the  defendant 
to  Paige  after  the  former  had  been  to  Washington  to  see  the 
Comptroller  of  the  Currency  in  relation  to  the  affairs  of  the  bank, 
and  contained  statements  as  to  the  defendant's  financial  relations 
with  said  bank.  The  jury  found  for  the  plaintiff  in  each  action, 
and  the  defendant  excepted. 

P.  A.  Collins,  J.  W.  Corcoran  and  H.  Parker,  for  plaintiff. 

B.  F.  Butler  and  F.  L.   Washburn,  for  defendant. 

MoETON,  C.  J.  Many  exceptions  were  taken  at  the  trial,  which 
are  waived  by  the  defendant.  We  shall  consider  only  those  which 
Jie  now  relies  upon.  The  suits  are  brought  upon  several  promis- 
sory notes,  amounting  to  $6,000,  given  by  the  defendant  to  the 
Lancaster  National  Bank  of  Clinton,  of  which  the  plaintiff  is  the 
receiver.  The  principal  defense  set  up  in  the  answers  and  in  the 
declarations  in  set-off  is  that  the  defendant  deposited  with  the 
bank,  as  collateral  security  for  the  notes,  one  hundred  and  seventy- 
three  shares  of  the  capital  stock  of  the  Erie  Telegraph  and  Tele- 
phone Company,  which  was  of  greater  value,  and  which  the  bank 
had  sold  and  appropriated  to  its  own  use. 

1.  It  appeared  that  the  capital  of  the  bank  was  $100,000,  and  that 
at  the  time  when  it  failed,  and  when  the  plaintiff  was  appointed 
receiver,  the  defendant  owed  the  bank  for  borrowed  money  the 
sum  of  $15,200,  including  the  notes  in  suit,  and  that  the  defend- 
ant has  paid  $9,200  of  this  amount.  The  defendant  asked  the 
court  to  rule  that  under  section  6200  of  the  Revised  Statutes  of 
the  United  States,  "  the  defendant  could  not,  in  any  event,  be  lia- 
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ble  to  said  bank  for  more  than  the  sum  of  $10,000  at  any  one 
time,  and  that  there  never  having  been  a  greater  liability  than 
$10,000,  which  was  ten  per  cent  of  the  whole  capital  stock  of  the 
bank,  the  plaintiff  could  not  recover  more  than  $800  and  interest 
thereon,  on  these  suits  or  either  of  them."  The  court  rightly  re- 
fused this  ruling,  even  if  this  defense  is  open  to  the  defendant 
under  the  pleadings.  It  has  been  held  by  the  Supreme  Court  of 
the  United  States  that  the  prohibition  in  section  5200  of  the  Re- 
vised Statutes  of  the  United  States  does  not  prevent  a  bank  from 
recovering  of  a  person  to  whom  it  has  lent  a  sum  greater  than  ten 
per  cent  of  its  capital  stock  the  excess  of  the  loan  over  the  limit 
of  ten  per  cent.  That  decision  is  binding  upon  us.  Mining  Co. 
V.  Bank,  96  U.  S.  640 ;  1  Nat.  Bank  Cas.  151. 

2.  The  defendant  objected  to  the  depositions  of  McNeil,  on  the 
ground  that  they  were  not  seasonably  filed  under  the  tenth  rule 
of  the  Superior  Coiirt.  They  were  not  filed  within  fourteen  days 
of  the  time  they  were  opened  as  required  by  the  first  part  of  that 
rule,  but  the  rufe  further  provides  that  "if  by  accident  or  unfore- 
seen cause  the  party  shall  be  prevented  from  filing  his  deposition, 
within  fourteen  days,  the  court  may  order  it  to  be  filed  afterward, 
on  motion  and  sufficient  cause  shown."  It  appeared  at  the  trial 
that  the  counsel  for  the  plaintiff  filed  the  depositions  on  the  fif- 
teenth day  after  they  were  opened,  and  that  he  supposed  that  it 
was  within  the  fourteen  days  under  the  rule.  It  was  competent 
for  the  pi-esidiog  justice  to  find  that  the  failure  to  file  them  within 
the  rule  was  caused  by  accident,  and  he  had  the  right  to  order 
them  to  be  filed  within  his  discretion,  which  we  cannot  revise. 

3.  It  appeared  that  the  defendant  and  Hosmer  were  authorized 
by  the  directors  of  the  bank  to  go  to  Washington  as  a  committee 
to  consult  with  the  Comptroller  of  the  Currency  in  regard  to  the 
affairs  of  the  bank,  and  that  on  his  return  the  defendant,  in  the 
presence  Of  the  directors,  entered  on  each  of  the  notes  in  such  a 
statement  that  it  was  "  secured  by  one  hundred  seventy -three  (173) 
shares  Erie  Tel.  &  T.  Co."  In  order  to  show  that  he  did  this  in 
good  faith,  it  was  competent  for  him  to  show  that  it  was  done  by 
the  instructions  and  advice  of  the  Comptroller.  To  this  extent 
the  court  admitted  the  conversation  between  the  committee  and 
the  Comptroller.     The  defendant  contends  that  he  had  the  right 
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to  put  in  all  that  was  said  and  done  between  the  committee  and 
the  Comptroller,  and  the  defendant  was  asked  as  a  witness,  in 
substance,  what  was  said  about  collateral  security,  and  about  the 
condition  of  some  of  the  notes  of  the  bank,  secured  by  collateral, 
including  his  own.  The  court  excluded  the  question.  It  was  not 
competent  for  the  defendant  to  put  in  his  own  declarations  in  his 
own  favor.  The  exceptions  do  not  show  that  any  thing  else  was 
excluded  by  the  ruling.  They  do  not  show  what  the  declarations 
or  statements  sought  to  be  put  in  were,  and  therefore  fail  to  show 
that  any  testimony  which  was  relevant  or  material  was  excluded. 

4.  The  private  letter  written  by  the  defendant  to  Paige  was 
properly  excluded  under  the  rule  that  a  party  cannot  put  in  his 
own  acts  and  declarations  in  the  country  in  support  of  his  case. 

5.  The  instructions  given  to  the  jury  upon  the  question  of  the 
authority  of  the  president  to  receive  the  collateral  security  for  the 
bank  seem  to  be  substantially  correct,  but  we  need  not  consider 
them  in  detail,  as  the  special  finding"  of  the  jury  has  rendered  them 
immaterial.  The  question  put  to  the  jury  was :  "  Did  the  defend- 
ant deliver  one  hundred  and  seventy-three  shares  of  the  Erie  Tele- 
graph and  Telephone  Company  stock  to  the  Lancaster  National 
Bank  of  Clinton?"  which  the  jury  answered  in  the  negative. 
The  main  issue  of  fact  in  the  case  was  whether  the  defendant  de- 
livered the  stock  to  McNeil  as  president  of  the  bank  and  for  the 
bank,  or  to  McNeil  for  his  personal  use  and  convenience,  in 
furtherance  of  private  speculations  in  which  he  (the  defendant) 
and  others  were  embarked.  Tinder  the  instructions  given  them 
it  is  entirely  clear  that  the  jury  understood  the  finding  to  mean 
that  the  stock  was  not  delivered  to  McN  eil  for  the  bank.  The 
defendant  now  contends  that  the  question  was  misleading,  as  it  led 
the  jury  "  to  suppose  that  the  stock  must  have  been  placed  within 
the  walls  of  the  bank."  He  made  no  objection  at  the  time,  and  it 
is  too  late  now  to  object  to  the  form  of  the  question.  But  no  one 
can  read  the  bill  of  exception  without  being  convinced  that  it  is 
impossible  that  intelligent  men  could  be  misled  in  the  manner  sug- 
gested by  the  defendant.  It  is  clear  that  the  jury  understood 
the  question,  and  answered  it  intelligently. 

Exceptions  overniled. 
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Richards  v.  Attleboeough  National  Bank. 

{148  Mass.  187.) 

Officers  —  liquidation  — •  stockholders  as  directors. 

Under  tbe  act  of  Congress ,  j  uly  12,  1882,  extending  for  the  purpose  of  liquida- 
tion the  franchises  of  such  National  hanking  associations  as  do  not  extend  the 
periods  of  their  charters,  and  making  applicable  to  them  the  statute  relat- 
ing to  liquidation  of  banking  associations,  such  an  association  may  continue 
to  elect  officers  and  directors  for  the  purpose  of  effecting  liquidation.  But 
after  the  expiration  of  the  term  of  its  charter,  the  stock  of  such  an  associa- 
tion is  not  transferable  so  as  to  give  the  transferee  the  right  to  share  in  the 
election  of  directors,  and  such  transferee,  not  being  a  stockholder,  is  ineligi- 
ble as  a  director,  under  U.  S.  R.  S.,  §  5145. 

REPORT  froil!  the  Superior  Court  of  Bristol  county.  John 
Lathrop,  J.  Action  by  Josiah  D.  Richards  against  the  At- 
itleborough  National  Bank,  upon  an  award.  The  court  found  for 
defendant  and  at  the  requbst  of  plaintiff  reported  the  case  to  this 
court. 

Edward  Avery  and  J.  E.  Pond,  for  plaintiff. 

E.  H.  c&  8.  C.  Bennett,  for  defendant. 

Devens,  J.  The  Attleborough  Bank  was  organized  July  17, 
1865,  and  by  law  was  to  have  successions  for  the  period  of  twenty 
years  from  its  organization.  As  the  law  then  stood,  its  existence 
as  a  legal  entity  would  have  ended  on  July  17,  1885.  Previous 
to  the  expiration  of  this  time,  on  July  12, 1882,  the  United  States 
statute  of  that  date  was  enacted,  the  principal  object  of  which 
was  to  enable  the  associations  formed  under  the  United  States 
Banking  Law  to  prolong  their  corporate  existence  for  an  additional 
period.  The  seventh  section  of  the  act  applied  to  such  associations 
as  did  not  desire  to  avail  themselves  of  this  privilege,  enabled  them 
to  continue  their  business  in  the  ordinary  way  until  the  twenty 
years  had  expired,  and  then  provided  a  mode  by  which  their  af- 
fairs should  be  finally  closed,  which  was  by  extending  their  fran- 
chise for  this  sole  purpose;     This  extension  necessarily  implies  a 
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continuance  of  their  corporate  existence,  although  with  strictly 
limited  powers.     The  section  is  as  follows  : 

"  That  National  banking  associations  whose  corporate  existence  has  expired 
or  shall  hereafter  expire,  and  which  do  not  avail  themselves  of  the  provisions 
of  this  act,  shall  be  required  to  comply  with  the  provisions  of  sections  5231  and 
5233  of  the  Revised  Statutes,  in  the  same  manner  as  if  the  shareholders  had  voted 
to  go  into  liquidation,  as  provided  in  secticjn  5330  of  the  Revised  Statutes,  and  the 
provision  of  sections  5234and  5335  of  the  Revised  Statutes  shall  also  be  applicable 
to  such  associations,  except  as  modified  by  this  act,  and  the  franchise  of  such 
associations  is  hereby  extended  for  the  sole  purpose  of  liquidating  their  af- 
fairs, until  such  affairs  are  finally  closed." 

The  defendant  bank  took  all  necessary  steps  to  avail  itself  of 
the  provisions  of  this  section,  and  of  the  sections  of  the  Revised 
Statutes  referred  to  therein  (which  need  not  be  more  particularly 
recited),  having  determined  to  close  its  business,  and  not  to  avail 
itself  of  the  right  to  continue  it  for  the  additional  term  of  twenty 
years. 

It  is  the  contention  of  the  plaintiff  that  at  the  expiration  of  the 
twenty  years  the  corporation,  as  such,  was  wholly  dissolved ;  that 
it  had  a  nominal  existence  by  virtue  of  its  charter,  for  the  pur-, 
pose  of  closing  its  affairs  ;  that  it  could  not  elect  officers  or  direct- 
ors, but  could  simply  appoint  agents  to  liquidate  its  affairs,  and 
failing  to  do  this,  that  its  directors,  as  they  existed  at  the  expira- 
tion of  the  twenty  years,  could  close  its  affairs  with  the  powers  of 
liquidating  agents.  How  such  agents  could  be  appointed  or 
chosen  he  does  not  point  out,  unless  by  a  meeting  of  the  stock- 
holders, called  by  virtue  of  the  corporate  powers.  This  conten- 
tion therefore  is,  in  substance,  that  as  the  corporation  is  utterly 
dissolved,  those  who  as  directors  iind  themselves  in  possession  of 
the  assets  may  manage  them  at  their  own  discretion.  The  right 
to  elect  directors  and  such  other  officers  as  are  usually  chosen  by 
a  business  corporation  is  part  of  the  corporate  franchise.  When 
the  franchise  is  extended,  although  for  a  limited  purpose,  the 
corporation  may  exercise  all  the  powers  originally  conferred  upon 
it  which  are  appropriate  for  that  purpose,  among  which  is  the  elec- 
tion of  directors.  The  right  to  manage  its  own  affairs  in  closing 
them  belongs  to  the  bank,  through  the  stockholders,  and  not  to 
those  who  by  accident  are  found  as  directors  in  possession.  The 
act  to  be  done  has  been  compared  by  Mr.  Justice  Moeton  to  the 
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administratioo  of  an  estate.  Crease  v.  BabcocJc,  23  Pick.  334 ;  34 
Am.  Dec.  61.  No  doubt  it  could  have  been  provided  that  the  presi- 
dent of  the  bank  or  the  directors  last  in  office  might  perform  it,  but 
it  has  been  deemed  wiser  to  prolong  the  corporate  existence,  or  to 
use  the  exact  words  of  the  statute,  to  extend  the  franchise.  Were 
full  force  indeed  to  be  given  to  the  plaintiff's  contention,  and 
were  the  corporation  to  be  held  to  be  actually  dissolved,  it  would 
be  fatal  to  his  suit  for  whatever  remedies  might  exist  against 
stockholders  or  against  the  property  for  merely  belonging  to  the 
corporation.  No  judgment  could  certainly  be  rendered  against  a 
non-existent  corporation  any  more  than  against  a  deceased  person. 
Bcmk  V.  Oolly,  21  Wall.  609,  615  ;  Thornton  v.  Bail/road  Co., 
123  Mass.  32.  The  corporation  can  however  sue  and  be  sued  still 
as  an  existing  corporation.  Banh  v.  Insurance  Co.,  104  XJ.  S. 
54.  In  the  liquidation  of  its  affairs  the  stockholders  must  have 
the  right,  through  proper  officers  elected  by  them,  to  direct  the 
prosecution  of  the  settlement  of  suits. 

At  the  time  of  the  expiration  of  the  twenty  years  —  July  17, 
1885  —  a  board  of  directors,  of  which  the  plaintiff  was  president, 
was  in  existence.  There  was  no  election  on  January  11,  1886, 
the  day  fixed  by  the  articles  of  association,  and  no  meeting  was 
called  or  notified  for  t-hat  purpose.  The  United  States  Eevised 
Statutes,  section  5145,  provide  : 

'•The  affairs  of  each  association  shall  be  managed  by  not  less  than  five  di- 
rectors, who  shall  be  elected  by  the  shareholders  at  a  meeting  to  be  held  at 
any  time  before  the  association  is  authorized  by  the  Comptroller  of  the  Cur- 
rency to  commence  the  business  of  banking,  and  afterward  at  meetings  to  be 
held  on  such  day  in  January  of  each  year  as  is  specified  therefor  in  the  articles 
of  association.  The  directors  shall  hold  office  for  one  year,  and  until  their 
successors  are  elected  and  have  qualified." 

During  the  years  1885  and  1886  these  directors  continued  to 
settle  the  affairs  of  the  bank,  and  made  dividends  from  its  assets 
to  the  stockholders,  amounting  in  all  to  one  hundred  and  fifty- 
eight  per  cent  on  the  capital  stock.  In  thus  proceeding  to  wind 
up  the  affairs  of  the  bank  they  were  in  the  exercise  of  their  pro- 
per duty,  nor  was  any  objection  made  on  behalf  of  the  stockhold- 
ers until  after  December  14,  1886,  when  the  directors  entered 
into  a  submission  on  behalf  of  the  bank  to  arbitrators  of  a  claim 
made  by  th^  plaintiff  against  it.  As  they  were  lawfully  engaged 
Vol.  III.— 63. 
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in  winding  up  the  affairs  of  the  bank,  such  a  submission  was  witliiu 
their  powers.  Canal  Oo.  v.  Swann,  5  How.  83,  85.  ISTor  do 
wfe  think  this  submission  was  invalidated  by  the  presence  of  the 
plaintiff,  as  it  was  made  by  a  unanimous  vote  of  the  directors.  The 
arbitrators  met,  took  testimony  in  the  matter,  the  plaintiff  having 
then  resigned  from  the  board  of  directors,  and  on  February  14, 
1887,  rendered  an  award,  which  is  that  declared  on.  On  January  11, 
1887,  at  a  meeting  of  stockholders,  five  other  persons  were  chosen 
as  directors,  who,  after  organizing  by  the  choice  of  E.  Ira  Eich- 
ards  as  president,  voted  to  revoke  the  submission  of  December 
14,  1886.  A  notice  to  this  effect,  and  a  copy  of  this  vote,  were 
on  the  same  day  sent  to  the  arbitrators,  signed  by  J.  H.  Peckham, 
a  director  then  chosen  as  clerk.  On  January  13, 1887,  a  notice 
of  revocation  of  the  submission  was  signed  by  E.  Ira  Richards  as 
president,  and  sealed  with  a  common  paper  seal  as  the  seal  of  the 
bank,  and  was  sent  to  the  arbitrators,  who  had  at  that  time  heard 
the  evidence,  but  had  not  agreed  on  the  amount  of  the  award. 

Unless  there  was  a  legal  election  of  a  new  board  of  directors, 
the  old  board  was  not  displaced,  nor  could  its  action  in  entering 
upon  a  submission  have  been  revoked.  The  questions  whether 
the  cashier  by  whom  the  stockholders'  meeting  was  notified  could 
properly  have  given  this  notice,  whether  the  proceedings  at 
the  meeting  itself  were  regular,  and  whether  the  attempted  re- 
vocation of  the  submission  was  formally  made  and  properly  noti- 
fied to  the  arbitrators,  have  all  been  fully  argued.  We  shall  not 
have  occasion  to  discuss  these,  because  in  our  view  three  of  the 
persons  who  constituted  a  majority  of  the  new  board,  and  without 
whom  it  could  have  no  legal  existence,  were  not  eligible  (not  be- 
ing stockholders)  as  directors,  and  were  not  made  so  by  the  at- 
tempted transfer  of  stock  to  them.  Every  director  must  own  at 
least  ten  shares  of  stock  in  his  own  right  in  the  association  in 
which  he  is  a  director.  If  he  ceases  to  own  them,  he  becomes 
disqualified,  and  his  place  is  to  be  vacated.  U.  S.  R.  S., 
§  5146.  This  qualification  is  not  dispensed  with  when  the 
franchise  is  extended  merely  to  close  the  affairsof  the  bank.  If 
the  stock  ceased  to  be  negotiable  as  such  when  the  bank  had  no 
further  right  to  do  the  business  for  which  it  was  organized,  and 
if  a  stockholder  could  no  longer  make  another  member  of  the 
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corporation  liable,  relieving  himself  from  his  responsibilities  as 
such,  and  imposing  these  upon  another,  as  well  as  giving  to  another 
the  full  rights  of  a  stockholder,  it  would  follow  that  while  stock- 
holders might  continue  to  choose  directors,  the  right  to  vote  and 
the  choice  would  necessarily  be  limited  to  those  who  were  stock- 
holders at  the  time  when  the  liquidation  commenced. 

The  seventh  section  of  the  act  of  1882,  heretofore  quoted, 
makes  sections  5221  and  5222  of  the  Revised  Statutes,  which  re- 
late respectively  to  the  notice  to  be  given  and  the  deposit  of  money 
to  redeem  circulation,  and  sections  5224:  and  5225,  which  relate 
to  the  reassignment  of  bonds,  and  redemption  and  destruction  of 
notes,  applicable  so  far  as  they  may  appropriately  be  so,  to  any 
bank  closing  its  affairs  by  virtue  of  that  section,  as  if  the  stock, 
holders  had  voted  to  go  into  voluntary  liquidation  under  section 
5220.  That  when  a  corporation  is  dissolved  and  absolutely  ceases 
to  exist,  there  can  be  no  transfer  of  stock  as  such,  would,  we  pre- 
sume, be  conceded.  When  liquidation  commences  all  that  is  left 
to  the  stockholder  is  the  right  to  a  share  in  the  assets,  or  the  sum 
produced  therefrom,  proportional  to  his  holding ;  while  in  the 
case  of  National  banks  he  is  subjected  to  a  limited  proportional 
liability  for  the  debts  the  bank  may  have  incurred.  The  equitable 
interest  which  he  may  have  in  the  funds  held  by  trustees,  directors 
or  receiver  settling  the  affairs  of  the  corporation  on  behalf  of  the 
stockholders  may  be  assigned  subject  to  the  rights  of  creditors, 
or  the  claims  of  the  bank  upon  them ;  but  such  equitable  assignee 
does  not  become' a  stockholder.  When,  after  the  expiration  of 
the  term  for  which  the  bank  was  chartered  to  do  business,  its  ex- 
istence is  prolonged  and  "  its  franchise  extended,"  simply  to  col- 
lect its  dues,  pay  its  debts,  and  divide  what  remains  among 
its  shareholders,  the  same  result  must  follow.  Crease  v.  Bdb- 
cock,  supra.  The  reasons  for  making  the  stock,  as  such, 
transferable,  and  allo\ying  the  purchaser,  by  virtue  of  his  pur- 
chase, to  become  a  member  of  the  corporation,  cease  to  exist  when 
there  is  no  profit  to  be  made,  no  business  to  be  done,  and  when 
the  property  of  the  bank  and  its  liabilities  are  fixed,  and  nothing 
remains  but  the  adjustment  of  these.  Whether  the  liquidation 
of  the  affairs  of  the  bank  be  voluntary  or  involuntary,  or  whether 
it  proceeds  under  the  authority  given  to  continue  in  existence  in 
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order  to  close  its  affairs,  it  is  necessarily  implied  that  the  respec- 
tive rights,  not  only  of  the  creditors  and  debtors  of  the  bank,  but 
of  the  stockholders,  are  to  be  determined  as  of  the  time  when 
it  commences.  Indeed  were  the  stock  as  such  to  continue  trans- 
ferable, serious  embarrassments  would  arise.  Where  stock  is  sold 
in  the  ordiiiary  course  of  business,  and  so  transferred,  it  is  not 
important  to  the  purchase  whether  the  bank  has  or  has  not  claims 
against  the  stockholder  so  transferring  stock.  But  when  the  bank 
is  in  liquidation,  and  when  all  to  which  the  stockholder  is  entitled 
is  his  proportion  of  the  assets,  the  claims  which  the  bank  may 
hold  against  him  are  a  proper  offset  to  those  which  he  may  hold 
against  it  by  virtue  of  his  ownership  of  stock.  He  cannot  there- 
fore place  another  in  the  position  of  a  stockholder,  even  if  he 
may  invest  him  with  such  rights  as  he  himself  equitably  may 
have.  Again,  the  responsibilities  of  a  stockholder  in  a  National 
bank  are  serious.     Section  5151  provides  : 

"  The  shareholders  of  every  National  banking  association  shall  be  held  in- 
dividually responsible,  equally  and  ratably,  and  not  one  for  another,  for  all 
contracts,  debts  and  engagements  of  such  association,  to  the  extent  of  the 
amount  of  their  stock  therein,  at  the  par  value  thereof,  in  addition  to  the 
amount  invested  in  such  shares.     »    *     »     " 

When  any  banking  association  shall  have  gone  into  liquidation 
under  the  provisions  of  section  5220,  this  liability  may  be  enforced 
by  any  creditor  of  the  association  by  bill  in  equity  in  the  nature  of  a 
creditors'  bill.     Richmond  v.  Irons,  121  U.  S.  27,  54  ;  ante  211. 

While  the  transfer  of  the  stock  in  a  National  bank,  honestly 
made  while  the  bank  is  in  operation,  will  substitute  the  transferee 
for  the  original  stockholder,  relieving  the  latter  from  his  responsi- 
bilities, and  imposing  them  on  the  purchaser,  it  has  often  been 
held  that  if  such  transfer  were  made  to  an  irresponsible  person, 
with  a  view  of  avoiding  liability,  and  with  knowledge  that  the  bank 
was  in  failing  circumstances,  it  was  a  fraud,  and  the  party  thus 
transferring  would  be  held  to  all  the  obligations  of  a  stockholder, 
BanlcY.  Case,m  U.  S.  628;  2 Nat.  Bank  Cas.  25;  Bowdenv.  John- 
son, 107  id.  251 ;  ante  65.  When  a  bank  is  in  liquidation  the 
liability  of  the  stockholder  for  the  debts  of  the  corporation  has  been 
fixed.  If  tliere  is  a  debt  due  from  the  bank,  he  cannot  transfer  his 
liability  to  pay  that  debt  to  any  one  else,  so  as  to  affect  the  creditor 
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or  snbjeet  him,  in  seeking  such  remedies  as  he  may  have  against  the 
stockholders,  to  any  examination  beyond  the  list  of  those  who  were 
so  wiien  the  liquidation  commenced.  No  further  debts  can  be  con- 
tracted thereafter,  nor  any  transactions  made  except  snch  as  re- 
sult by  implication  from  the  duty  of  closing  up  its  afEairs.  While 
the  embarrassments  that  would  arise  from  holding  the  stock  of 
a  bank  transferable  after  it  has  once  gone  into  liquidation  are 
manifest,  no  reason  incidental  thereto  exists  why  it  should  so 
continue.  In  the  case  at  bar,  when  the  transfer  of  stock  on 
which  defendant  relies  took  place,  the  affairs  of  the  bank  had 
been  nearly  closed ;  one  hundred  and  fifty-eight  per  cent  had 
been  paid  on  the  stock,  and  only  a  relatively  small  sum  remained 
to  be  divided.  As  the  right  to  elect  directors  was  in  our  view 
confined  to  those  who  were  stockholders  when  the  liquidation 
commenced,  and  as  only  such  could  be  elected,  it  follows  that 
there  was  no  valid  election  of  a  new  board  of  directors  (three  of 
those  chosen  being  ineligible),  and  therefore  no  valid  revocation 
of  the  submission  to  arbitration  of  the  plaintiff's  claim. 

By  the  terms  of  the  report  there  should  be  judgment  on  the 
award. 


People  v.  Fonda. 

(68  Mich.  401.) 

Jurisdiction —  embesdement. 

State  courts  have  no  j  urisdifctiou  of  the  oflFenae  of  embezzlement  of  the  funds 
of  a  National  bank. 

TERROR  to  St.  Joseph  circuit. 

The  Attorney-General,  for  the  people. 

Edwin  F.  Conely,  Orris  P  Qoffinherry  and  Chamberlain  da 
Guise,  for  defendant  and  appellant. 

Sheewood,  J.     The  complaint  against  the  respondent  in  this 
case  is  criminal,  and  was  made  by  Chqrles  W.  Oond,  president  of 
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the  Farmers'  National  Bank  of  Constantine,  in  behalf  of  the  bank, 
for  the  larceny  and  embezzlement  of  its  funds,  while  the  respond- 
ent was  engaged  in  its  employment  as  clerk  or  servant.  The 
Farmers'  National  Bank  of  Constantine,  at  the  time  the  alleged 
crime  was  committed,  was  "  an  incorporated  banking  institution,, 
organized  and  existing  under  the  laws  of  the  United  States  pro- 
viding for  the  creation  of  National  banking  associations." 

The  information  against  respondent  contains  nine  counts,  upon 
two  of  which  (the  third  and  fourth)  he  was  tried  and  convicted  of 
the  offense  stated  therein,  in  the  St.  Joseph  circuit,  at  the  last 
October  term,  and  was,  upon  such  conviction,  sentenced  to  im- 
prisonment at  Jackson  for  the  period  of  three  years  and  six  months. 
The  case  is  now  before  us  for  review  in  error.  The  counts  upon 
which  the  conviction  was  had  will  be  found  in  the  margin.* 

*"  Thii'd  count.  And  the  said  prosecuting  attorney,  who  prosecutes  as  aforesaid,  fur- 
ther gives  the  said  court  here  to  understand  and  be.  informed  that  Charles  W.  Fonda, 
late  of  the  township  of  Constantine,  in  the  county  of  St.  Joseph  aforesaid,  on  the  25tii 
day  of  January, A.  D.  1881,  at  the  village  of  Constantine,  in  the  county  aforesaid,  being 
then  and  there  a  servant  and  cleric  of  the  Farmers'  National  Bank  of  Constantine ,  Michi" 
gan,  'an  Incorporated  banking  institution,  organized  and  existing  under  the  laws  of 
the  United  States  providing  for  the  creation  of  National  banking  associations,'  and  not 
being  then  and  there  an  apprentice,  nor  other  person  under  the  age  of  sixteen  years, 
did,  by  virtue  of  his  said  employment,  then  and  there,  and  while  he  was  a  servant  and 
clerk  as  aforesaid,  receive  and  take  into  his  possession  certain  money,  to  a  large 
amount,  to  the  amount  of  $3,000,  and  of  the  value  of  $3,000,  of  the  property  of  the  said 
Farmers'  National  Bank  of  Constantine,  Michigan,  and  which  said  money  came  to  the 
possession  of  the  said  Charles  W.  Fonda  by  virtue  of  said  employment ;  and  the  said 
money  then  and  there  fraudulently  and  feloniously  did  embezzle  and  convert  to  his 
own  use,  without  the  consent  of  the  said  Farmers'  National  Bank  of  Constantine, 
Micliigan,  his  said  employer;  and  the  said  Charles  W.  Fondathen  and  there,  in  manner 
and  form  aforesaid,  the  said  money,  the  property  of  the  said  Farmers'  National  Bank  of 
Constantine,  Michigan,  his  said  employer,  from  the  said  Farmers'  National  Bank  of 
Constantine,  Michigan,  feloniously  did  steal,  take  and  carry  away,  against  the  form  of 
the  statute  in  sucli  case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
people  of  the  State  of  Michigan. 

"  Fourth  count.  And  the  said  prosecuting  attorney,  who  prosecutes  as  aforesaid,  fur- 
ther gives  the  said  court  here  to  understand  and  be  informed  that  Charles  W.  Fonda, 
late  of  the  township  of  Constantine,  in  the  county  of  St.  Joseph  aforesaid,  on  the  Ith 
day  of  December,  A.  D.  1880,  at  the  village  of  Constantine,  in  the  county  aforesaid, 
being  then  and  there  a  servant  and  clerk  of  the  Farmers'  National  Bank  of  Constan- 
tine, Michigan,  '  an  incorporated  banking  institution,  organized  and  existing  under 
the  laws  of  the  United  States  providing  for  the  creation  of  National  banking  associa- 
tions,' and  not  being  then  and  there  an  apprentice,  nor  other  person  under  the  age  of 
sixteen  years,  did,  by  virtue  of  his  said  employment,  then  and  there,  and  while  he  was 
a  servant  and  clerk  as  aforesaid,  receive  and  take  Into  his  possession  certain  money  to 
a  large  amount,  to  the  amount  of  $1,000,  and  of  the  value  of  $1,000,  of  the  property  of 
the  said  Farmers'  National  Bank  of  Constantine,  Michigan,  and  which  said  money  came 
to  the  possession  of  the  said  Charles  W.  Fonda  by  virtue  of  said  employment ;  aud  the 
said  money  then  and  there  fraudulently  and  feloniously  did  embezzle  and  convert  to 
his  own  use,  without  the  consent  of  the  said  Farmers'  National  Bank  of  Constantiae, 
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The  statute  under  which  the  conviction  was  had  at  the  circuit 
reads  as  follows : 

"  If  any  officer,  agent,  clerk  or  servant  of  any  incorporated  company,  or  of 
any  city,  township,  incorporated  town  or  village,  school  district  or  other  pub- 
lic or  municipal  corporation  ;  or  if  any  clerk,  agent  or  servant  of  any  private 
persons,  or  of  a  copartnership,  except  apprentices  and  other  persons  under  the 
age  of  sixteen  years  — shall  embezzle,  or  fraudulently  dispose  of,  or  convert  to 
his  own  use,  or  shall  take  or  secrete  with  intent  to  embezzle  and  to  convert  to 
his  own  use  without  the  consent  of  his  employer  or  master,  any  money  or  other 
property  of  another,  which  shall  have  come  to  his  possession,  or  shall  be  under 
his  charge  by  virtue  of  such  office  or  employment,  he  shall  be  deemed  by  so 
doing  to  have  committed  the  crime  of  larceny."     How.  Stat.,  §  9151. 

The  statute  was  passed  by  the  Legislature  prior  to  the  National 
banking  system,  and  could  not  therefore  have  special  reference  to 
the  National  legislation  creating  that  system,  however  clearly  the 
crime  of  the  respondent  may  be  described  in  the  statute.  R.  S. 
1838,  p.  630,  §  27 ;  id.  1846,  p.  666,  §  29.  At  the  time  the  alleged 
act  of  embezzlement  Avas  committed  the  respondeat  was  in  the 
bank,  and  in  its  service  as  clerk. 

The  question  raised  in  this  case  is :  The  Federal  government 
having  declared  the  act  charged  against  this  respondent  a  criminal 
ofEense,  and  provided  for  the  apprehension,  trial  and  conviction 
of  the  offender  under  its  laws,  had  the  State  court  any  jurisdiction, 
concurrent  or  otherwise,  to  deal  with  the  respondent  under  the 
State  statute. making  the  same  act  criminal,  and  providing  for  its 
punishment  ?  The  learned  counsel  for  the  respondent  claim  that 
the  jurisdiction  of  tlie  Federal  court  in  the  case  is  complete  and 
exclusive ;  that  the  ofEense  charged  in  the  information  is  for  the 
violation  of  a  Federal  law,  and  that  the  punishment  therefor  has 
become  fixed  and  established,  and  the  whole  subject  has  been 
covered  by  the  legislation  of  Cougi-ess. 

The  Constitution  of  the  United  States  provides  as  follows : 

"  This  Constitution,  and  the  laws  of  the  United  States  which  sliall  be  made 
in  pursuance  thereof,  and  all  treaties  made,  or  which  shall  be  made,  under 
the  authority  of  the  United  States,  shall  be  the  supreme  law  of  the  land  ;  and 
the  judges  in  every  State  shall  be  bound  thereby,  any  thing  in  the  Constitu- 

Michigan,  his  said  employer ;  and  the  said  Charles  W.  Fonda  then  and  there,  in  man- 
ner and  form  aforesaid,  the  said  money,  the  property  of  the  said  Farmers'  National 
Bank  of  Constantine,  Michigan,  feloaiously  did  steal,  take  and  carry  away,  against  the 
form  of  the  statute  in  such  case  made  aud  provided,  and  against  the  peace  and  dignity 
of  the  people  of  the  State  of  Michigan." 
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tion  or  lawa  of  any  State  to  tlie   contrary  notwithstanding."     Const.  U.  S., 
art.  6. 

The  statute  passed  by  Congress  punishing  the  offense  charged 

in  the  information  is  as  follows : 

"  Every  president,  director,  cashier,  teller,  clerk  or  agent  of  any  association, 
who  embezzles,  abstracts  or  willfully  misapplies  any  of  the  moneys,  funds  or 
credits  of  the  association  ;  or  who,  without  authority  from  the  directors,  issues 
or  puts  in  circulation  any  of  the  notes  ofihe  association,  or  who,  Tvithout  such 
authority,  issues  or  puts  forth  any  certificate  of  deposit,  draws  any  order  or 
bill  of  exchange,  makes  any  acceptance,  signs  any  note,  bond,  draft,  bill  of  ex- 
change, mortgage,  judgment  or  decree  ;  or  who  makes  any  false  entry  in  any 
book,  report  or  statement  of  the  association,  with  intent,  in  either  case,  to  in- 
jure or  defraud  the  association  or  any  other  company,  body  politic  or  corporate, 
or  any  individual  person,  or  to  deceive  any  officer  of  the  association,  or  any 
agent  appointed  to  examine  the  affairs  of  any  such  associatiou  ;  and  every  person 
who,  with  like  intent,  aids  or  abets  any  oiBcer,  clerk  or  agent  in  any  violation 
of  this  section  —  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  im- 
prisoned not  less  than  five  years,  nor  more  than  ten.'' 

An  examination  of  this  statute,  I  think,  must  convince  any  one 
that  the  offense  described  in  this  information  is  clearly  defined 
therein,  and  falls  within  the  scope  of  the  act,  and  within  the  ju- 
risdiction of  the  Federal  court,  and  if  that  jurisdiction  is  exchisive 
in  the  case,  but  little  remains  to  be  said — if  it  is,  the  conviction 
cannot  be  maintained. 

Is  the  jurisdiction  concurrent  with  that  of  the  State  'i  is  the 
only  remaining  question.  Section  711  of  chapter  12  of  the  Re- 
vised Statutes  of  the  United  States  provides  that  — 

"  The  jurisdiction  vested  in  the  courts  of  the  United  States  in  the  cases  and 
proceedings  hereinafter  mentioned  shall  be  exclusive  of  the  courts  of  the  sev- 
eral States.  Mrst,  of  all  crimes  and  offenses  cognizable  under  the  authority 
of  the  United  States." 

The  other  clauses  of  the  section  need  not  be  given,  as  none  of 
them  relate  to  criminal  jurisdiction.  Congress  by  law  created 
the  National  banking  system,  and  provided  for  their  internal  work- 
ings, and  prescribed  a  punishment  for  the  offenses  charged  against 
the  respondent.     U.  S.  R.  S.,  tit.  62. 

It  seems  to  me,  clearly  the  case  is  one  falling  within  the  para- 
graph of  section  711  above  quoted,  and  that  by  the  Federal  law 
itself  the  jurisdiction  of  the  State  is  expressly  excluded.  Chan- 
cellor Kent,  in  his  Commentaries,  in  concluding  his  discussion  of 
the  matter,  eays:  "In  judicial  matters  the  concurrent  jurisdiction 
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of  the  State  tribunals  depends  altogether  upon  the  pleasure  of 
Congress,  and  may  be  revoked  and  extinguished  whenever  they 
think  proper,  in  every  case  in  wliich  the  subject-matters  can  con- 
stitutionally be  made  cognizable  in  Federal  courts ;  and  that,  with- 
out an  express  provision  to  the  contrary,  the  State  courts  will  re- 
tain a  concurrent  jurisdiction  in  all  cases  where  they  had  jurisdic- 
tion originally  over  the  subject-matters."  1  Kent  Com.  400. 
And  there  are  other  authorities  to  the  same  effect.  Delafield  v. 
State,  2  Hill,  159  ;  Houston  v.  Moore,  5  Wheat.  22;  Harlan  v. 
People,  1  Doug.  (Mich.)  207;  Snoddy  v.  Howard,  61  Ind.  411; 
19  Am..'Ilep.  738  ;  HendricFs  Case,  5  Leigh,  713  ;  HalVs  Case, 
97  Mass.  570. 

It  is  also  held  that  in  cases  to  which  the  jurisdiction  of  the  State 
courts  might  extend,  in  the  absence  of  any  action  by  Congress, 
where  Congress  does  assume  jurisdiction,  its  control  then  becomes 
paramount  and  exclusive.  The  Moses  Taylor,  4  Wall.  411 ; 
Ex  parte  Bridges,  2  Woods,  428 ;  Ex  parte  Houghton,  7  Fed. 
Eep.  657 ;  Brown  v.  U.  S.,  14  Am.  Law  Keg.  566  ;  Sturges  v. 
Crowninshield,  4  Wheat.  139  ;  Prigg  v.  Com.,  16  Pet,  539 ; 
Martin  v.  Hunter,  1  Wheat.  304 ;  Houston  v.  Moore,  5  id. 
1 ;  State  v.  Pihe,  15  N.  H.  83  ;  State  v.  Adams,  4  Blackf.  146  ; 
Com.  V.  Fuller,  8  Mete.  313 ;  41  Am.  Dec.  609  ;  Com.  v.  Tenney, 
97  Mass.  60 ;  Com.  v.  Felton,  101  id.  204 ;  1  ]S"at.  Bank  Cas. 
573 ;  People  v.  Kelly,  38  Cal.  145  ;  99  Am.  Dec.  360 ;  3  Story 
Const.  Law,  623. 

Com.  V.  Felton  states  the  conclusion  of  the  matter  in  that  case 
in  language  quite  applicable  to  the  present.  The  respondent  was 
charged  in  that  case  with  being  an  accessory  to  an  embezzlement 
by  an  ofScer  of  a  National  bank  In  delivering  the  opinion  of 
the  court  Mr.  Justice  Ames  said  :  "  The  difficulty  in  the  way 
of  holding  the  defendant  upon  the  present  indictment  is  that  the 
act  of  Congress  has  taken  the  crime  of  the  principal  out  of  our 
jurisdiction,  and  our  courts  cannot  deal  with  him  upon  that 
charge." 

As  the  case  comes  to  us  upon  this  record,  I  do  not  think  the 
judgment  should  be  allowed  to  stand.     The  Circuit   Court  was 
without  jurisdiction. 
Vol.  Ill— 64. 
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The  judgment  must  be  reversed,  and  prisoner  discharged. 

Campbell,  C.  J.,  and  Ohamplin,  J.,  concurred;  Moese,  J.^ 
concurred  in  the  result. 


FiEST  National  Bank  of  Kochestee  v.  Pieebon. 

(24  Minn.  140;  31  Am.  Bep.  342.) 

Promissory  notes — power  to  deal  in. 

A  National  bank  has  no  power  to  deal  or  speculate  in  promissory  notes,  or  ta 
acquire  title  thereto,  except  by  discount.* 

ACTION  by  a  National  bank  upon  a  promissory  note.     The 
opinion  states  the  facts.     The  defendant  had  judgment. 

Jones  cS;  Gove,  for  appellant. 

Charles  C.  Willson,  for  respondent. 

CoENELL,  J.  It  is  expressly  found  as  a  fact  by  a  District 
Court,  before  whom  this  case  was  tried  without  a  jury,  "  that  the 
transaction  under  which  the  plaintiiJ  claimed  to  have  acquired 
the  note  in  question  was  a  purchase,  and  not  a  discount,  or  lend- 
ing of  money  on  the  credit  of  it ;  "  and  we  have  no  hesitation  in 
saying,  that  upon  the  evidence,  we  fully  concur  with  the  court 
that  such  was  undoubtedly  the  real  nature  of  the  transaction  as 
intended  by  the  parties  thereto.  As  a  conclusion  of  law  from 
this  finding  the  court  held  "  that  the  plaintifE,  a  National  bank 
corporation,  had  no  authority  to  purchase  or  traffic  in  promissory 
notes  as  choses  in  action,  and  did  not  in  law  acquire,  by  the  sup- 
posed purchase,  any  title  to  the  note  in  question,  and  cannot  re- 
cover upon  it  in  this  action." 

Upon  the  fact,  as  thus  found,  it  will  be  seen  that  the  only 
question  presented  is^whether  a  National  bank,  created  and  or- 

•See  National  Pemberton  Bank  v.  Porter,  135  Mass.  333 ;  38  Am.  Rep.  235  ;  2  Nat.  Bank 
Cas.  266. 


SUPEBME  COURT,  1879.  507 

First  National  Bank  of  Rochester  v.  Pierson. 

ganized  under  the  act  of  Congress  "  to  provide  a  National  cur- 
rency," etc.,  is  authorized  to  deal  or  traffic  in  promissory  notes  as 
a  species  of  personal  property,  or  to  acquire  any  title  to  such 
paper  by  a  purchase  made  admittedly  not  in  the  way  of  discount, 
or  by  lending  money  on  the  credit  of  it. 

In  the  case  of  Farmers  <&  Mechanic^  Bank  v.  Baldwin, 
23  Minn.  198  ;  23  Am.  Rep.  683,  it  was  expressly  held  that  no 
power  of  this  character  is  conferred  by  law  of  this  State,  which 
authorizes  State  banks,  organized  under  its  provisions,  "  to  carry 
on  the  business  of  banking  by  discounting  bills,  notes  and  other 
evidences  of  debt,  by  receiving  deposits,  by  buying  and  selling 
gold  and  silver  bullion,  foreign  coin,  and  foreign  and  inland  bills 
of  exchange,  by  loaning  money  on  real  and  personal  securities, 
and  by  exercising  such  incidental  powers  as  may  be  necessary  to 
carry  on  such  business,"  and  that  a  purchase  of  such  paper,  made 
not  in  the  way  of  discount,  was  ultra  vires,  as  outside  the  legiti- 
mate scope  and  purposes  of  such  institutions. 

Under  the  congressional    enactment   the   authority  which  is 

given  is : 

"  To  exercise  all  such  incidental  powers  as  shall  be  necessary  to  carry  on 
the  business  of  banking,  by  discounting  and  negotiating  promissory  notes, 
drafts,  bills  of  exchange,  and  other  evidences  of  debt,  by  receiving  deposits, 
by  buying  and  selling  exchange,  coin  and  bullion,  by  loaning  money  on  per- 
sonal security,  and  by  obtaining,  issuing  and  circulating  notes  according  to 
the  provisions  of  said  title."     U.  S.  E.  S.,  §  5136. 

This  is  substantially  like  the  State  statute  which  was  under 
consideration  in  Farmers  &  Mechanic^  BanTc  v.  Baldwim,, 
supra.  The  word  "  negotiating,"  as  used  in  this  section,  and 
likewise  in  section  29  of  the  same  statute,  is  used  in  its  ordinary 
and  appropriate  transitive  sense  to  indicate,  not  an  act  of  pur- 
chase, but  one  of  transfer,  whereby  the  negotiated  paper  is  passed 
from  the  holder  or  owner  and  put  into  circulation.  Hence  the 
incidental  power  to  negotiate  notes  to  the  extent  necessary  to 
carry  on  the  business  of  banking,  simply  implies  an  authority  to 
realize  upon  such  commercial  paper  as  the  bank  may  receive  in 
the  lawful  conduct  of  its  business,  by  negotiating,  selling  and 
transferring  it  by  means  of  a  re-discount  obtained,  or  otherwise. 
It  gives  no  implied  authority  to  speculate  or  traffic  in  paper  of 
the  character  of  the  note  in  question,  or  in  financial  securities  of 


508  MINNESOTA 


First  National  Bank  of  Rochester  v.  Pierson. 


any  description.  Morse  Banks,  4,  5.  The  powers  therefore 
wliich  are  conferred  by  this  section,  in  respect  to  the  ac- 
quisition of  commercial  or  business  paper,  are  in  no  way  affected  or 
enlarged  by  the  use  of  the  term  "  negotiating."  In  the  absence 
of  any  authoritative  exposition  of  the  Federal  statute  in  this 
regard,  the  principle  settled  in  Farmers  &  Mechanic^  Bank  v. 
Baldwin  must  be  regarded  as  decisive  of  the  present  case. 

It  is  suggested  by  counsel  for  the  appellant  that  upon  the  evi- 
dence this  case  is  distinguishable  from  that  of  Farmers  & 
Mechanics'  Bank  v.  Baldwin,  in  that  the  note  sued  on  here  was 
indorsed  by  Butler,  the  holder,  at  the  time  of  the  transfer  to  the 
plaintiff.  This  fact  is  undoubtedly  a  distinguishing  though  not 
conclusive  test  of  the  character  of  the  transaction,  and  ordinarily 
raises  a  strong  presumption  denoting  the  existence  of  the  relation 
of  lender  and  borrower  between  the  bank  and  the  party  so  making 
the  transfer,  and  thereby  indicates  that  the  parties  really  intended 
a  loan  of  money  upon  the  credit  of  the  paper  so  indorsed ;  and  we 
have  no  doubt  when  such  is  the  intention,  "a  borrower  may,"  as 
was  held  in  Smith  v.  Exchange  Bank  of  Pittsburgh,  26  Ohio  St. 
141 ;  1  Nat.  Bank  Gas.  836,  cited  by  appellant,  "  obtain  the  dis- 
count by  a  bank  of  the  existing  notes  and  bills  of  others,  of  which 
he  is  the  holder,  as  well  as  of  his  own  paper  made  directly  to  the 
bank,"  and  that  the  bank  will  thereby  acquire  a  valid  title  to  such 
paper,  because  it  makes  the  purchase  by  discount,  or  through  the 
exercise  of  its  discounting  powers.  But  where  the  acts  of  the 
parties  and  the  circumstances  surrounding  the  transaction  clearly 
rebut  any  presumption  arising  from  the  indorsement,  and  in- 
-disputably  indicate  the  real  nature  of  the  transaction  intended  by 
the  parties  to  be,  in  the  language  of  the  court  below,  "  an  out- 
and-out  purchase  of  the  note,  and  not  discounting  it  or  lending 
money  on  the  credit  of  it,"  the  mere  fact  of  indorsement  is  not 
sufficient  to  warrant  the  court  in  treating  the  transaction  as  some- 
thing different  from  what  was  intended. 

We  fully  concur  with  the  court  below  in  its  conclusion  as  to  the 
character  of  the  transaction  in  this  case.  It  was  an  ordinary  case 
of  note-shaving,  pure  and  simple,  for  the  purposes  of  gain  alone, 
outside  the  circle  of  any  legitimate  banking  business,  and  foreign 
to  any  purpose  for  which  those  institutions  are  established.     No 
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loan  was  made  or  intended,  nor  was  there  any  discount,  in  the  or- 
dinary and  legal  acceptation  of  that  term,  as  applied  to  the  busi- 
ness of  banking. 
Judgment  affirmed 


Meechants'  National  Bank  of  St.  Paul  v.  Hanson. 

(33  Minn.  40 ;  53  Am.  Bep.5.) 

Negotiable  instrument  —  purchase  of  —  notice  of  equities. 

A  National  bank  may  recover  upon  negotiable  paper  purchased  by  it. 
The  indorsement  of  a  note  "  for  collection"  is  notice  to  a  purchaser  that  the  in- 
dorsee is  not  the  owner.* 

ACTION  on  notes.     The  opinion  states  the  case.     The  plain- 
tiff had  judgment  below. 

Gordon  E.  Cole,  for  appellant. 

C.  E.  &  A.  O.  Otis,  for  respondent. 

Dickinson,  J.  One  Lnce  was  doing  business  individually,  un- 
der the  name  of  "  The  Bank  of  Breckenridge."  He  held  several 
notes  payable  to  himself  by  name,  or  by  the  name  of  "  The  Bank 
of  Breckenridge."  He  indorsed  these  notes,  "  Fay  G.  C.  Power, 
or  order,  for  account  and  credit  Bank  of  Breckenridge.     [Signed] 

E.  C.  Luce,"  and  sent  them  to  the  plaintiff  bank  with  a  letter  re- 
questing the  latter  to  discount  them  and  place  the  proceeds  to  his 
credit.  The  plaintiff  retained  the  notes,  crediting  the  bank  of 
Breckenridge  with  their  amount,  less  interest  to  the  time  of 
maturity,  and  advised  Luce  of  their  action.  The  sum  so  credited 
was  afterward  paid.  Before  the  maturity  of  the  notes  the  plain- 
tiif  sent  the  notes  to  the  Bank  of  Breckenridge  for  collection,  hav- 
ing indorsed  them  as  follows :  "  Pay  Bank  of  Breckenridge,  or  or- 
der, for  collection,  account  of  Merchants'  National  Bank,  St.  Paul. 

F.  A.  Seymour,  cashier."     Luce,  receiving  the  notes,  transferred 

*  See  to  same  effect,  Gibson  v.  Hawkins,  69  Ga.  354  ;  47  Am.  Kep.  757. 
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them  by  indorsement  before  their  maturity,  with  the  indorsements 
uncanceled  upon  them  to  the  defendant  in  payment  of  a  prece- 
dent debt.  The  defendant  noticed  the  indorsements  when  he  re- 
ceived the  notes,  but  asked  no  questions  and  appears  to  have  liad  no 
notice  of  the  plaintiff's  rights  respecting  the  notes,  except  as  it  is 
to  be  inferred  from  what  has  been  stated.  The  defendant  having 
refused  to  restore  the  notes  to  the  plaintiff,  this  action  is  prose- 
cuted to  recover  their  value. 

In  First  Nat.  Bank  of  Rochester  v.  Pier  son,  24  Minn.  140  ; 
31  Am.  Eep.  341 ;  ante  506,  this  court  decided  that  National  banks 
were  not  authorized  to  purchase  promissory  notes  in  the  ordinary 
sense  of  the  word  "  purchase,"  the  transaction  not  being  a  dis- 
counting of  the  paper,  or  a  lending  of  money  upon  the  credit  of 
it ;  and  the  defense  of  ultra  vires  was  sustained  in  an  action  upon 
a  note  so  purchased.  Since  that  decision  was  rendered  the  act  of 
Congress  upon  which  it  was  based  has  come  before  the  Supreme 
Court  of  the  United  States  for  construction.  National  Bank  v. 
Matthews,  98  U.  S.  621 ;  2  Nat.  Bank  Cas.  12 ;  National  Bank 
V.  Whitney,  103  U.  S.  99 ;  ante  5.  The  decisions  of  that  court 
are  to  the  effect  that  the  enforcement  in  favor  of  a  bank  of  securi- 
ties upon  real  property,  which  securities  the  bank  had  acquired 
without  authority,  could  not  be  opposed  by  the  plea  of  xdtra 
vires,  but  that  it  was  intended  by  Congress  that  the  consequences  of 
such  violations  of  law  should  be  only  such  as  might  be  imposed 
in  proceedings  instituted  against  the  bank  by  the  government. 
This  construction  of  the  law  of  Congress  is  authoritative  and  it 
is  our  duty  to  follow  it.  In  doing  so  we  necessarily  overrule  Bank 
V.  Pierson,  supra,  as  to  the  effect  of  the  plea  of  ^^ltra  vires  in 
such  cases. 

Applying  the  principle  established  by  these  decisions  to  the 
case  before  us,  it  is  not  material  whether  the  transaction  through 
which  the  plaintiff  acquired  the  notes  was  a  purchase  of  the  notes 
in  the  ordinary  sense  of  the  word  "  purchase,"  or  a  discount  of 
the  notes  as  a  loan  to  the  payee.  In  either  case  the  plaintiff's 
right  as  against  this  defendant  would  be  the  same.  That  the 
plaintiff  acquired  the  notes  either  as  its  absolute  property  or  as 
security  is  conclusively  shown  by  the  evidence.  The  defendant 
claims  that  the  case  shows  a  simple  purchase  of  the  notes  by  the 
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plaintiff.  This  may  be  conceded  for  the  purposes  of  the  case. 
The  special  verdict  of  the  jury,  to  the  effect  that  the  plaintiff  dis- 
counted the  notes  for  the  benefit  of  the  Bank  of  Breckenridge, 
is  not  inconsistent  with  their  general  verdict  in  favor  of  the 
plaintiff,  and  may  be  disregarded  withoxit  affecting  the  result. 
The  plaintiff  was  entitled  to  recover  nnless  the  defendant  is  to  be 
deemed  as  having  taken  the  notes  unaffected  with  notice  of  the 
plaintiff's  rights.  The  court  declared  the  indorsements  sufficient 
to  charge  the  defendant  with  notice  of  whatever  interest  the 
Merchants'  National  Bank  had  in  the  notes,  and  refused  to  sub- 
mit the  question  of  the  defendant's  hona  fides  to  the  jury. 
Whether  this  was  error  is  the  only  remaining  question  to  be  con- 
sidered. 

It  is  well  established  that  negligence  on  the  part  of  an  indorsee 
of  negotiable  paper  for  value  and  before  maturity,  respecting  in- 
firmities in  the  paper  or  the  title  to  it,  will  not  defeat  the  title  of 
the  purchaser  or  his  right  of  recovery  unless  the  circumstances 
are  such  as  to  convict  him  of  mala  fides.  Goodman  v.  Harvey, 
4  Ad.  &  E.  870 ;  Goodman  v.  Simonds,  20  How.  343 ;  Freeman's 
JSlat.  Bank  v.  Savery,  127  Mass.  75,  79 ;  34  Am.  Eep.  345 ; 
Magee  v.  Badger,  34  K  Y.  237;  90  Am.  Dec.  691;  Hamilton 
V.  Vought,  34  K  J.  L.  187. 

We  are  of  the  opinion  that  the  case  conclusively  shows  the  de- 
fendant to  have  acquired  the  notes,  not  merely  negligently,  but  in 
bad  faith.  The  indorsements  to  the  Bank  of  Breckenridge  "  for 
collection,  account  of  Merchants'  National  Bank,  St.  Paul,"  upon 
their  face  indicated  that  the  latter  bank  had,  or  at  least  claimed 
to  have,  the  title  to  the  notes,  and  that  the  Bank  of  Breckenridge 
(Luce)  was  its  agent,  with  authority  merely  to  collect.  Rooh  Go. 
Nat.  BanJc  v.  HolUster,  21  Minn.  385 ;  Third  Nat.  Banh  v. 
ClarTi,  23  id.  263.  This  assertion  of  title,  as  borne  upon  the 
notes  themselves,  was  so  placed  as  to  show  that  it  was  presumably 
the  last  indorsement  made.  It  is  true  the  prior  indorsement  by 
the  payee  to  Power  being  restrictive,  did  not  show  that  the  payee 
bad  parted  with  his  title ;  but  it  was  not  necessary  that  the  payee 
should  have  indorsed  the  notes  in  order  to  transfer  his  title.  Pease  ■ 
V.  Bush,  2  Minn.  89  (107);  Foster  v.  Berhey,-  8  id.  810  (351); 
Cassidy  v.  First  Nat.  Bank,  30  id.  86. 
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If  Luce  had  presented  to  the  defendant  notes  not  thus  indorsed 
and  had  stated  to  him  that  a  St.  Paul  bank  claimed  to  own  the 
notes  and  had  assumed  to  constitute  him,  Luce,  its  agent  to  col- 
lect them,  a  purchase  of  the  property  from  Luce  without  further 
explanation  and  without  inquiry  would,  if  unaffected  by  other 
circumstances,  be  palpably  inconsistent  with  good  faith.  The 
case  before  us  not  less  conclusively  charges  the  defendant  with 
mala  fides.  Luce,  assuming  to  transfer  the  notes  in  payment  of 
his  own  pre-existing  debt,  presented  them  to  the  defendant,  bear- 
ing indorsements  uncanceled  and  unexplained,  wliich  upon  their 
face  indicated  that  Luce  had  no  right  to  dispose  of  the  property, 
but  that  it  belonged  to  another.  Such  was  the  unmistakable  im- 
port of  the  indorsements.  It  was  not  to  be  presumed  that  the 
indorsements  had  been  wrongfully  or  surreptitiously  placed  upon 
the  notes.  It  was  an  extraordinary  circumstance  that  Luce,  if  he 
was  the  owner  of  the  paper,  should  when  assuming  to  dispose  of  it 
as  his  own,  suffer  such  indorsements,  impugning  his  own  title,  to 
remain  upon  the  paper  unexplained.  The  defendant  noticed  the 
indorsements,  but  asked  no  questions.  He  testified  in  his  own 
behalf,  but  no  explanation  or  fact  is  presented  going  to  oppose 
the  conclusion  whicli  should  be  drawn  from  the  circumstances 
which  we  have  stated. 

The  defendant's  purpose  in  acquiring  the  notes  from  Luce  was 
of  course  to  make  collection  from  the  maker  for  his  own  benefit. 
Having  express  notice  by  the  indorsements  that  Luce  probably 
did  not  own  the  property  but  that  this  plaintiS  was  the  owner, 
he  could  not  willfully  disregard  the  apparent  rights  of  the  plaintifiE 
and  by  carefully  abstaining  from  such  inquiry  as  the  circumstances 
suggested,  assert  the  right  to  defeat  plaintiff's  title  under  the 
claim  of  being  an  indorsee  in  good  faith.  His  conduct  in  disre- 
garding the  notice,  and  forbearing  to  make  inquiries,  is  inexplica- 
ble except  upon  the  assumption  that  he  was  regardless  of  the 
plaintiff's  apparent  rights,  and  willfully  abstained  from  inquiry 
lest  it  should  confirm  the  fact  of  which  the  indorsements  notified 
him,  and  he  should  thus  be  unable  to  so  acquire  the  notes  that  he 
■might  protect  himself  against  the  plaintiff's  superior  right.  This 
was  not  merely  negligence  concerning  his  own  interests  or  the 
rights  of  others,  but  mala  fides.     The  proof  of  such  m^ala  fides. 
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resting  in  the  circumstances  detailed,  is  unopposed  by  any  fact 
going  to  support  a  contrary  conclusion,  and  the  court  did  not  err 
in  determining  the  matter  as  a  conclusion  of  the  law.  Jones  v. 
Oordon,  2  App.  Oas.  616 ;  National  Security  Bank  v.  McDonald, 
127  Mass.  82 ;  National  Batik  of  Gam.  v.  Law,  id.  72 ;  Fowler 
V.  Brantly,  14  Pet.  318. 
Order  affirmed. 


Thornton  v.  National  Exchange  Bank. 

(71  Mo.  231.) 

Mortgage  —  talcing  as  security  — effect.  Gontraet  —  assumption  of  another's  ob- 
ligation— failure  of  consideration.  Deed  —  husband  and  wife  —  acknowledg- 
ment. Principal  and  surety  —  securities  taken  by  surety  —  tender  of  debt  dis- 
charges lien. 

If  a  National  bank  discounts  a  note  secured  by  deed  of  trust  on  real  estate,  the 
security  passes  to  and  may  be  enforced  by  the  bank,  subject  only  to  forfeit- 
ure of  Its  charter,  which  penalty  can  be  invoked  only  by  the  United  States. 

On  foreclosure  of  a  deed  of  trust  upon  a  leasehold  interest  executed  by  an  as- 
sociation to  secure  its  debts,  B.  &T.  became  the  purchasers.  As  payment  of 
the  purchase-money  they  assumed  the  debt,  and  by  way  of  indemnity  to 
certain  sureties  of  the  association,  they  executed  a  mortgage  in  their  favor. 
At  this  time  the  leased  property  was  subject  to  a  deed  of  trust  which  was 
subsequently  foreclosed,  whereby  the  leasehold  interest  was  extinguished. 
B.  &  T.  bought  with  knowledge  of  this  deed  of  trust  and  without  warranty 
of  title  to  the  leasehold,  and  no  fraud  or  deceit  was  practiced  on  them.  Seld, 
that  as  between  them  and  the  sureties  whom  they  had  indemnified,  the 
liability  of  the  latter  had  not  been  revived,  and  they  had  a  right  to  claim  the 
benefit  of  the  mortgage  B.  &  T.  had  given  them. 

Where  husband  and  wife  are  named  at  the  commencement  of  a  deed  as  parties 
of  the  first  part,  and  afterward  the  parties  of  the  first  part  are  named  as 
grantors,  the  instrument  is  the  deed  of  both  husband  and  wife. 

Where  a  certificate  of  acknowledgment  of  a  deed  executed  by  husband  and 
wife  to  convey  lauds  of  the  wife,  states  that  the  wife,  upon  separate  ex- 
amination, acknowledged  that  she  executed  the  deed  and  relinquished  her 
dower  in  the  lands,  the  deed  will  pass  her  fee-simple  interest. 

Securities  taken  by  sureties  for  their  indemnity,  inure  to  the  benefit  of  the 
creditor. 

Where  two  deeds  of  trust  were  given  to  secure  several  notes,  all  held  by 
different  persons,  and  it  was  provided  in  each  deed  that  if  the  grantor 
should  pay  one-half  of  the  debt  and  interest  expressed  in  the  notes,  the 
Vol.  Ill— 65. 
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deed  should  become  void,  and  the  grantor  in  one  of  the  deeds  tendered  to 
the  holder  one-half  of  hia  note  and  interest,  and  the  holder  refused  the 
tender ;  hdd,  that  as  to  that  note  the  lien  of  the  deed  of  trust  was  dis- 
charged. 

ERROR  to  Callaway  Circuit  Court,  Hon.  G.  H.  Bueckhaett, 
Judge. 
Mary  O.  Thornton  and  Amos.B.  Thornton  sued  Bragg  by  at- 
tachment and  garnished  the  National  Exchange  Bank  as  the  holder 
of  a  note  for  $4,744.50  made  by  Lamkin.  Lamkin  had  bought  a 
property  known  as  "  Bragg's  Hall,"  at  trustee's  sale,  and  in  pay- 
ment of  his  bid  had  made  this  note  to  the  trustee,  Miller,  who  had 
assigned  it  to  the  National  Exchange  Bank,  who  claimed  to  hold, 
as  to  the  $1,000  of  the  amount,  for  the  bene^t  of  the  First  Na- 
tional Bank,  and  as  to  the  remainder,  for  itself,  and  interpleaded 
this  claim.  "  Bragg's  Hall "  had  been  the  joint  property  of  Bragg 
and  Mary  O.  Thornton,  and  plaintiff's  attachment  was  on  the 
theory  that  the  deed  of  trust  to  Miller  was  given  to  secure  a  Na- 
tional bank  for  a  present  advance  of  money,  and  was  void  under 
the  National  Banking  Act,  and  hence  one-half  of  the  proceeds  of 
the  sale  by  Miller  belonged  to  Bragg,  and  was  liable  to  attachment 
for  his  debt.  As  to  the  other  half  for  the  same  reason  they 
claimed  it  as  the  property  of  Mary  O.  Thornton.  Plaintiffs  ob- 
tained judgment  against  Bragg,  but  upon  a  trial  of  the  interplea 
there  was  a  judgment  for  the  interpleader,  to  reverse  which 
plaintiffs  took  this  writ  of  error.  Other  facts  appear  in  the 
opinion. 

Nathan  G.  Kouns,  for  plaintiffs  in  error. 

Ewing  <&  Pope,  for  respondents. 

Pee  Cueiam.  This  was  'a,  suit  by  attachment  instituted  in  the 
Cole  Circuit  Court  against  Charles  G.  Guenther,  administrator  of 
the  estate  of  Henry  Bragg,  ^deceased,  in  which  the  National  Ex- 
change Bank  and  the  other  parties  to  the  cause  were  summoned 
as  garnishees.  A  change  o'f  venue  was  taken  to  the  Callaway 
Circuit  Court. 

On  the  21st  day  of  March,  1874,  said  Bragg  executed  and  de- 
livered to  H.  Clay  Ewing  two  promissory  notes,  one  for  $2,300 
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and  the  other  for  $700,  payable  three  months  thereafter  to  H. 
Clay  Ewing  at  the  First  National  Bank,  Jefferson  City.  On  the 
same  day,  said  Bragg  and  wife  conveyed  to  P.  T.  Miller  in  trust 
to  secure  said  notes,  property  in  Jefferson  City  known  as  "  Bragg's 
Hall,"  and  on  the  sanie  day  Ewing  indorsed  said  notes  to  the  Na- 
tional Exchange  Bank,  a  corporation  organized  under  the  act  of 
Congress  in  relation  to  National  banks.  On  the  5th  day  of  May, 
1874,  said  Bragg  and  wife  conveyed  to  Mary  O.  Thornton,  by 
deed  of  that  date,  one  undivided  half  of  said  property  for  the 
consideration  of  $7,000,  expressly  subject  to  said  deed  of  trust. 
On  the  25th  of  February,  1875,  said  Mary  O.  Thornton  and  her 
husband,  A.  B.  Thornton,  and  Henry  Bragg  and  wife  conveyed 
said  property  to  H.  Clay  Ewing  in  tnist  to  indemnify  the  sureties 
of  said  Henry  Bragg  and  Amos  B.  Thornton  in  their  notes,  one 
to  the  National  Exchange  Bank  for  $592  ;  one  to  Sarah  A.  Chiles 
for  $556.75,  and  one  to  the  First  National  Bank  of  Jefferson  for 
$1,000.  The  note  to  Mrs.  Chiles  was  afterward  paid.  J.  R. 
Crow  and  A.  W.  Ewing  were  sureties  on  the  notes  to  Mrs.  Chiles 
and  the  National  Exchange  Bank,  and  together  with  Green  C. 
Berry,  were  sureties  on  the  note  to  the  First  National  Bank. 
These  notes  bore  date  3d  day  of  February,  1875.  The  suit  of 
Thornton  and  wife  by  attachment  against  Bragg's  administrator 
was  substantially  for  a  breach  of  covenant  in  the  deed  from  Bragg 
to  Mrs.  Thornton,  and  by  garnishment  they  seek  to  subject  the 
proceeds  of  the  sale  of  the  "Bragg  Hall"  property  by  P.  T. 
Miller,  trustee  in  the  first  described  deed  of  trust,  to  the  payment 
of  the  judgment  recovered  by  them  against  Bragg's  administra- 
tor. That  judgment  has  not  been  appealed  from,  and  we  have 
only  to  consider  the  proceedings  in  the  garnishment  cases  from 
the  judgment  in  which  Thornton  and  wife  have  appealed  to  this 
court.  At  the  sale  of  said  property  by  P.  T.  Miller,  as  trustee, 
May  22,  1875,  one  Lamkin  became  the  purchaser  at  the  price  of 
$4,744.50,  for  which  he  executed  his  note  to  said  trustee,  who  on 
the  same  day  assigned  it  to  the  National  Exchange  Bank  for  the 
benefit  of  .that  bank  and  the  holders  of  the  notes  described  in  the 
deed  of  trust  of  February  25,  1875.  The  garnishments  were 
served  after  the  sale  of  the  property,  and  after  the  assignment  of 
the  Lamkin  note  to  the  bank. 
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By  the  assignment  of  the  notes  of  Bragg  to  the  National  Ex- 
change Bank  by  H.  Clay  Ewing  the  deed  of  trust  passed  to  the 
bank,  and  as  the  execution  of  the  notes  and  the  deed  of  trust  and 
the  advancement  of  the  money  thereon  by  the  bank  were  con- 
temporaneous acts,  t'e  transaction  was  a  violation  of  section  28 
of  the  act  of  Congress,  which  provides  as  follows : 

"  It  sball  be  lawful  for  any  sucli  association  to  purchase,  hold  and  convey 
real  estate  as  follows  :  First.  Such  as  shall  be  necessary  for  its  immediate  ac- 
commodatioii  in  the  transaction  of  its  business.  Second.  Such  as  shall  be 
mortgaged  to  it  in  good  faith  by  way  of  security  for  debts  previously  con- 
tracted. Third.  Such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts  pre- 
viously contracted  in  the  course  of  its  dealings.  Fourth.  Such  as  it  shall  pur- 
chase on  sales  under  judgments,  decrees  or  mortgages  held  by  such  associa- 
tion, or  shall  purchase  to  secure  debts  due  to  said  association.  Such  associa- 
tion shall  not  purchase  or  hold  real  estate  in  any  other  case  or  for  any  other 
purpose  than  those  specified  in  this  section,  nor  shall  it  hold  the  possession  of 
any  real  estate  under  mortgage,  or  hold  the  title  and  possession  of  any  real 
estate  purchased  to  secure  any  debt  due  to  it  for  a  longer  period  than  five 
years." 

The  transaction  betwixt  Ewing,  Bragg  and  the  bank  was  the 
consummation  of  a  loan  by  the  bank  to  Bragg,  and  Ewing  was 
not  an  accommodation  indorser.  Conceding,  as  it  is  claimed,  that 
it  was  a  violation  of  the  foregoing  section  of  National  Bank  Law, 
would  the  court,  in  a  proceeding  by  these  plaintiffs  for  that  pur- 
pose, have  annulled  the  mortgage  ?  We  are  aware  that  in  the 
case  of  Matthews  v.  SUnker,  62  Mo.  329 ;  21  Am.  Kep.  421, 
this  court  enjoined  the  sale  of  trust  property,  and  held  the  deed 
of  trust  void  in  a  similar  transaction  to  that  between  Ewing, 
Bragg  and  the  bank.  The  judgment  however  in  that  case  was 
on  appeal  to  the  Supreme  Court  of  the  United  States  reversed, 
the  court  holding  that  the  deed  of  trust  was  not  void,  and  that  it 
was  error  to  enjoin  the  trustee  from  selling  thereunder,  and  that 
while  the  law  authorizing  the  establishment  of  National  banks 
prohibits  them  when  established  from  lending  money  on  real  es- 
tate security,  yet  if  loans  are  made  on  such  securities  they  are 
not  void,  but  may  be  enforced.  It  was  also  held  that  a  person 
borrowing  money  on  such  security  could  not  interpose  the  statu- 
tory prohibition  as  a  defense  in  a  proceeding  to  enforce  it,  the 
court  using  the  following  language  :  "  We  cannot  believe  it  was 
meant  that  stockholders,  and  perhaps  depositors  and  other  cred- 
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itors,  should  be  punished  and  the  borrower  rewarded  by  giving 
success  to  this  defense  whenever  the  offensive  act  shall  occur. 
The  impending  danger  of  a  judgment  of  ouster  and  dissolution 
was  we  think  the  check,  and  none  other  contemplated  by  Con- 
gress. That  has  always  been  the  punishment  prescribed  for  a 
wanton  violation  of  a  charter,  and  it  may  be  made  to  follow  when- 
ever the  proper  public  authority  shall  see  fit  to  invoke  its  appHca- 
tion.  A  private  person  cannot  directly  or  indirectly  usurp  this 
function  of  the  government."  98  U.  S.  621 ;  2  Nat.  Bank  Cas. 
12  ;  s^ib  nom.,  National  Bank  v.  MattJiews. 

The  same  doctrine  is  enunciated  in  the  following  cases  :  Leaz- 
ure  V.  Hillegas,  1  Serg.  &  Eawle,  320 ;  Ooundie  v.  North 
Water  Co.,  1  Penn.  St.  233 ;  Silver  LakeBanlt,  v.  North,  4  Johns. 
Ch.  370  ;  Mclndoe  v.  Gitij  of  St.  Louis,  10  Mo.  57Y ;  Chamlers 
v.  City  of  St.  Louis,  29  id.  543 ;  Land  v.  Cowman,  50  id.  243 ; 
Runyan  v.  Coster,  14  Pet.  122 ;  Wroten''s  Assignee  v.  Armat, 
7  Rep.  797.  We  have  been  cited  to  cases  decided  by  several 
State  courts,  giving  a  different  construction  to  the  act  of  Congress 
in  question  from  that  put  upon  it  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Matthews  v.  Skinker.  "We  cannot 
however  follow  them,  being  bound  by  the  decision  of  the  latter 
court,  the  peculiar  province  of  which  is  to  determine  all  questions 
involving  a  construction  of  the  laws  of  Congress.  Adopting  that 
construction,  we  are  of  the  opinion  that  plaintiffs,  as  creditors  of 
Bragg,  can  assert  no  claim  in  the  garnishment  proceedings  to  the 
proceeds  of  the  sale  of  the  mortgaged  property  so  far  as  they 
have  been  applied  to  the  payment  of  the  notes  held  by  the  Na- 
tional Exchange  Bank  and  indorsed  by  H.  C.  Ewing. 

A  large  surplus  of  the  proceeds  of  the  sale  of  the  Bragg  Hall 
property  remains  after  the  payment  of  said  demand,  which  is 
claimed  by  plaintiffs  and  also  by  the  beneficiaries  in  the  deed  of 
trust  executed  by  plaintiffs  and  by  Bragg  and  wife,  and  the  only 
question  left  is  as  to  its  disposition. 

The  deeds  of  trust  executed  by  Bragg  and  wife  and  Thornton 
and  wife  were  made  to  indemnify  the  sureties  on  the  notes  men- 
tioned, Ewing,  Crow  and  Berry.  It  was  alleged  and  proved  that 
said  debts  were  contracted  before  the  date  of  the  notes,  for  fur- 
nishing and  finishing  the  third  story  of  "Bragg's  Hall,"  and  that 
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the  sureties  were  bound  for  said  debts,  before  Tliomton  and  Bragg 
assumed  them ;  that  said  sureties  were  agents  or  trustees  of  an 
association  which  had  taken  a  fifteen-year  lease  from  Bragg  on 
the  third  story  of  the  hall ;  that  they  executed  a  deed  of  trust  con- 
veying said  interest  to  one  Lamkin  to  secure  said  indebtedness ; 
that  Lamkin  advertised  the  same  for  sale  under  the  deed  of  trust, 
and  by  arrangement  of  all  the  parties,  Bragg  and  Thornton  par- 
chased  said  interest  and  assumed  the  debts  for  which  the  trust  deed 
was  executed,  and  that  this  was  the  only  consideration  for  their 
assumption  of  said  indebtedness.  Because  the  lease  was  ex- 
tinguished by  the  sale  under  the  deed  of  trust  to  P.  T.  Miller  it 
is  contended  the  sureties  again  became  bound  as  principals  for  the 
said  debts. 

Upon  what  principle  such  a  result  is  predicated  we  are  unable 
to  perceive.  JSTo  deceit  or  fraud  was  alleged  against  the  sureties, 
Bragg  and  Thornton  were  aware  of  the  existence  of  the  deed  of 
trust  when  they  purchased  the  lease.  Mrs.  Thornton  also  knew 
of  its  existence,  for  it  was  expressly  mentioned  in  the  deed  from 
Bragg  and  wife,  conveying  to  her  one  undivided  half  of  the  prem- 
ises. There  was  no  warranty  of  the  title  acquired  by  Bragg  and 
Thornton  to  the  leasehold  interest,  and  no  obligation  express  or~ 
implied  that  if  the  lease  should  be  extinguished  by  a  sale  under 
the  deed  of  trust  the  sureties  would^  be  responsible  for  the  debts 
assumed  by  Bragg  and  Thornton.  The  consideration  they  received 
for  assuming  the  debt,  was  the  fifteen-year  lease,  which  they  took 
subject  to  the  deed  of  trust,  and  therefore  took  the  risk  of  an  ex- 
tinguishment of  the  lease  by  a  sale  under  the  deed  of  trust. 

Kor  were  these  sureties  affected  or  bound  by  the  equities  be- 
tween Bragg  and  Mrs.  Thornton  in  regard  to  the  agreement  of 
Bragg  with  her  to  apply  the  proceeds  of  certain  notes  assigned  to 
him  by  her  to  the  debt  secured  by  said  deed  of  trust.  These  notes 
were  assigned  to  him  as  part  payment  of  the  money  she  was  to 
pay  for  one-half  of  the  "  Bragg  Hall "  property,  and  he  agreed 
with  her  to  apply  the  proceeds  in  payment  of  said  $3,000  indebted- 
ness to  the  National  Exchange  Bank. 

It  is  also  urged  by  Thornton  and  wife  that  the  deed  of  trust 
executed  by  them  to  indemnify  the  sureties  did  not  convey 
her  interest  in  "  Bragg  Hall,"  because  in  the  acknowledgment 
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it  was  stated  that  she  relinquished  her  dower,  and  her  name  does 
not  appear  in  the  body  of  the  deed,  as  a  grantor  therein.  And 
Shroyer  v.  Nickell,  56  Mo.  264,  and  Whiteley  v.  Stewart,  63  id. 
360,  are  cited  as  sustaining  that  view.  In  the  body  of  the  deed 
she  is  named  as  one  of  the  parties  of  the  first  part,  and  the  par- 
ties of  the  first  part  are  named  as  the  grantors.  Shroyer  v. 
Nickell  was  a  case  in  wliich  an  equitable  defense  to  an  action 
of  ejectment  was  pleaded,  and  the  facts  relied  upon  were  that 
Shroyer  and  wife  had,  by  mistake,  made  a  conveyance  of  an- 
other tract,  intending  to  convey  the  land  in  dispute,  and  defend- 
ant asked  a  reformation  of  the  deed  against  the  wife.  The  court 
decided  that  as  the  property  was  not  separate  property  of  Mrs. 
Shroyer  this  could  not  be  done,  and  the  case  has  no  bearing  upon 
the  question.  In  Whiteley  v.  Stewart,  the  commencement  of 
the  deed  named  Whiteley  and  wife  as  parties  of  the  first  part,  but 
in  the  body  of  the  deed,  the  husband  alone  was  named  as  grantor 
and  the  name  of  the  wife  did  not  again  appear  except  in  their 
signatures  to  the  deed.  The  court  expressly  held  that  the  deed 
showed  upon  its  face  that  she  never  granted  the  land,  but  her 
husband  was  sole  grantor. 

In  McDamiel  v.  Priest,  1 2  Mo.  545,  it  was  decided  that  "  where 
a  certificate  of  acknowledgment  upon  a  deed  executed  by  husband 
and  wife  to  convey  lands  of  the  wiffe,  stated  that  the  wife  upon 
separate  examination  acknowledged  that  she  executed  the  deed 
and  relinquished  her  dower  in  the  lands  mentioned  in  the  deed," 
the  deed  would  not  pass  a  fee-simple  interest  of  the  wife.  But 
in  Chauvin  v.  Wagner,  18  Mo.  546,  this  case  was  overruled,  and 
Chauvin  v.  Wagner  has  been  followed  in  Delassus  v.  Posion,  19 
Mo.  425  ;  Thomas  v.  Meier,  18  id.  573  ;  Perkins  v.  Carter,  20 
id.  465,  and  Thomas  v.  Eesse,  34  id.  13  ;  84  Am.  Dec.  66. 

Plaintiffs  in  error  rely  upon  the  doctrine  that  "  a  security  will 
be  subrogated  to  the  rights  of  the  creditor  upon  paying  his  prin- 
cipal's debt,  and  not  until  then."  And  their  counsel  quotes  with 
emphasis  the  language  of  the  court  in  Eearne  v.  Keath,  63  Mo. 
84,  to  the  effect  that  the  principal  does  not  become  a  debtor  to  the 
surety,  until  the  latter  has  paid  the  debt,  "  and  until  then  his  de- 
mand has  no  existence."  There  can  be  no  doubt  of  that  "proposi- 
tion, but  it  is  equally  well  settled   that  securities  taken  by  the 
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sureties  for  their  indemnity  inure  to  the  benefit  of  the  creditor, 
who  may  resort  to  them  for  the  satisfaction  of  his  debt.  Here  the 
creditors  ask  to  be  subrogated  to  the  rights  of  the  sureties,  a  very 
different  case  from  that  considered  in  Hearne  v.  Keath. 

The  deeds  of  trust  executed  by  -Bragg  and  wife  and  Thornton 
and  wife  of  even  date  were  made,  one  by  Bragg  and  wife  con- 
veying the  "  Bragg  Hall "  property,  and  the  other  by,  Thornton 
and  wife  conveying  the  same  property,  Bragg  and  Mrs.  Thornton 
being  each  the  owner  of  an  undivided  half,  and  it  was  a  stipula- 
tion in  each  of  said  deeds,  that  if  the  parties  of  the  first  part  paid 
one-half  of  the  debt  ai)d  interest  expressed  in  said  notes  and  every 
part  thereof,  when  the  same  became  due,  the  deed  should  become 
void,  etc.  Each  of  the  notes  was  held  by  and  made  payable  to 
different  persons.  The  National  Exchange  Bank  held  one.  There 
was  no  connection  of  one  with  the  others,  or  with  either  of  the 
others,  except  in  the  deeds  of  trust.  The  holder  of  neither  note 
had  any  interest  in  the  payment  of  the  others.  A.  B.  Thornton, 
one  of  the  debtors,  at  their  maturity,  tendered  to  the  National 
Exchange  Bank  one-half  of  the  notes  that  bank  held  against  him 
and  Bragg,  and  the  bank  refused  to  accept  it,  insisting  upon  pay- 
ment of  the  whole  amount.  Mrs.  Thornton  conveyed  her  prop- 
erty to  secure  that  half.  She  is  therefore  as  to  that  to  be  treated 
in  some  respects  as  a  surety,  though  not  personally  bound  for 
any  part  of  the  debt,  and  the  refusal  of  the  bank  to  accept  the 
money  so  tendered,  extinguished  the  bank's  lien  on  her  property 
to  that  amount.  Olmstead  v.  Tarsney,  69  Mo.  396  ;  Frost  v. 
Tonhers  Savings  Bank,  70  N.  Y.  553  ;  26  Am.  Eep.  627.  A 
fair  construction  of  the  deeds  authorizes  either  of  the  debtors  to 
pay  one-half  of  either  of  the  notes  secured  by  the  deed  of  trust, 
without  being  compelled  to  pay  the  other  half,  although  both 
were  jointly  bound  for  the  whole  amount.  While  as  between 
Thornton  and  the  bank,  the  latter  had  the  right  to  refuse  to  ac- 
cept a  portion  of  its  debt,  as  betwixt  Mrs.  Thornton  and  the  bank 
it  had  no  such  right. 

After  the  payment  of  the  note  and  interest  secured  by  the  deed 
of  trust  to  Miller  and  the  costs  and  expenses  of  executing  that 
trust,  and  payment  of  the  note  held  by  the  First  National  Bank 
with  interest,  and  one-half  of  the  note  held  by  the  National  Ex- 
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change  Bank  and  interest,  Mrs.  Thornton  is  entitled  to  any  bal- 
ance that  may  remain,  not  exceeding  the  amount  of  the  judg- 
ment in  favor  of  Thornton  and  wife  against  Bragg's  adminis- 
trator. 

The  judgment  is  reversed,  and  the  case  remanded,  to  be  pro- 
ceeded with  in  conformity  with'  this  opinion ;  Hbney,  J.,  not 
sitting. 


Wheeet  v.  Hale. 

(77  Mo.  20.) 
Trust — dealings  mth  real  estate. 

To  avoid  the  supposed  effect  of  certain  provisions  of  the  National  Banking 
Act,  a  National  bank  caused  certain  real  estate  which  it  was  taking  for  debt 
to  be  conveyed  to  an  individual.  Held,  that  the  conveyance  created  a  trust 
in  favor  of  the  bank,  and  a  subsequent  conveyance  by  the  grantee  to  a 
trustee,  for  a  receiver  of  the  bank,  was  valid. 

National  banks  may  hold  and  convey  real  estate  which  they  purchase  at 
sales  under  judgments,  decrees  or  mortgages  held  by  them  to  secure  debts 
due  them. 

If  a  National  hank  violates  the  National  Banking  Act  in  dealing  with  real 
estate,  the  government  alone  can  take  advantage  of  it. 

APPEAL  from  Johnson  Circuit  Court ;  Hon.  Noah  M.  Givan, 
Judge. 

S.  T.  'White.,  for  appellant. 
0.  L.  Houts,  for  respondents. 

Henet  J.  This  is  a  suit  to  set  aside  certain  conveyances  of 
real  estate  made  by  A.  W.  Ridings  to  Hale  in  trust  for  the  re- 
ceiver of  the  First  National  Bank  of  Warrensburg,  on  the  ground 
that  they  were  without  consideration,  and  made  with  the  intent 
to  hinder,  delay  and  defraud  creditors. 

Plaintiff,  prior  to  the  institution  of  this  suit,  had  sued  Eid- 
ings  in  attachment,  under  which  the  lands  in  controversy  were 
levied  upon.  He  obtained  a  judgment  in  that  suit.  The  deeds  from 
Vol.  Ill— 66. 
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Ridings  were  executed  and  recorded,  except  one,  before  the  levy  of 
the  attachment,  and  that  deed  was  not  recorded  until  after.  The 
defendant  denied  the  fraud,  and  alleged  that  Ridings  was  largely 
indebted  to  the  bank,  at  and  prior  to  the  date  of  the  conveyances 
made  by  him ;  that  of  said  lands  the  bank  was  the  real  owner  of 
a  portion,  and  Ridings  held  them  in  trust  for  the  bank,  and  con- 
veyed them  to  the  bank  in  execution  of  the  trust,  and  the  balance 
to  secure  his  indebtedness  to  the  bank.  The  evidence  was  that 
the  lands  were  all  held  by  Ridings  under  deeds  which  expressed 
no  trust ;  that  he  stated  repeatedly  that  he  owned  the  lands  and 
the  Marlatt  property,  which  the  defendant  alleges  he  held  as 
trustee  for  the  bank.  This  land  was  what  is  known  as  the  Sharp 
and  Emery  lands.  The  cashier  of  the  bank  testified  that  Ridings 
for  the  bank  purchased  the  above-named  property  under  a  deed 
of  trust  given  to  secure  notes  which  had  been  assigned  to  the 
bank.  This  was  his  understanding.  Ridings  paid  nothing  for  it. 
The  conveyance  was  so  taken  for  convenience,  and  because  attor- 
neys advised  that  it  was  better  on  account  of  provisions  of  the 
National  Banking  Law,  which  they  thought  would  give  the  bank 
trouble.  It  was  the  understanding  of  Gen.  Oockrell  and  J.  J. 
Cockrell  that  Ridings  held  the  land  for  the  bank,  and  in  Octo- 
ber, 1878,  Ridings  executed  a  writing  under  seal,  never  recorded 
however,  declaring  that  he  held  the  land  for  the  bank.  Lee  W. 
Jack,  assistant  cashier  of  the  bank,  testified  that  the  Marlatt  prop- 
erty and  the  Emery  farm  were  held  by  Ridings  for  the  bank ; 
that  the  attorney's  receipts  for  the  notes  which  were  secured  by 
the  lands,  were, carried  in  the  bank  books  as  past-due  papers.  On 
the  other  hand  the  bank  never  made  any  statement  showing  that 
directly  or  indirectly  it  held  any  land.  Its  public  statements  of 
assets  and  liabilities,  made  by  the  bank,  contained  no  mention  of 
land.  On  the  evidence  the  Circuit  Court  found  for  defendants 
and  rendered  a  judgment,  from  which  this  appeal  is  taken. 

We  have  failed  to  discover  any  evidence  to  prove  that  Ridings' 
purpose  in  making  the  conveyances  was  to  defraud  his  creditors. 
There  is  not  a  scintilla  to  show  any  participation  by  the  bank  in 
any  fraud,  even  if  Ridings  intended  it.  He  was  indebted  to  the 
bank  in  the  sum  of  $82,638.59.  He  was  reputed  to  be  wealthy ; 
and  Gen.  Cockrell  testifies  that  he  would,  if  called  upon,  have 
sworn  that  he  was  worth  $50,000  over  and  above  all  liabilities. 
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Plaintiff  testifies  that  he  lent  him  the  money  for  which  he  sned, 
"  on  the  faith  that  he  owned  this  and  other  property."  He  does 
not  say  or  intimate  that  he  would  not  have  done  so,  if  he  had 
known  that  he  did  not  own  this  property,  which  constituted  but 
a  small  portion  of  his  reputed  wealth. 

The  Circuit  Court  no  doubt  found  that  there  was  no  fraud  in 
the  transaction  between  Ridings  and  Hale  or  the  bank,  but  that 
Ridings  held  the  Sharp  and  Emery  land  and  the  Marlatt  property 
in  trust  for  the  bank.  The  repeated  declarations  of  Ridings  that 
he  owned  the  lands  were  consistent  with  the  reasons  assigned  by 
the  bank  for  having  him  hold  the  lands  in  his  own  name.  It 
would  have  defeated  the  object  they  had  in  that  arrangement  if 
it  had  been  proclaimed  that  he  held  the  lands  otherwise  than  as 
the  deeds  expressed.  This  was  not  an  arrangement  made  to  im- 
pose upon  any  one,  but  one  of  convenience.  Ridings  paid  noth- 
ing for  the  land,  and  in  fact,  as  the  testimony  shows,  held  it  for 
the  bank,  and  all  the  evidence  which  seems  to  conflict  with  that 
view  of  the  case  are  Ridings'  declarations  that  it  was  his,  prompted 
no  doubt  by  a  desire  to  withhold  from  the  public  the  fact 
that  the  bank  owned  any  lands.  Holding  for  the  bank,  the 
conveyance  of  the  lands  to  its  trustee  for  the  receiver  was 
but  the  execution  of  a  trust  reposed  in  him,  which  a  court  of 
equity  would  have  compelled  had  he  refused.  Payne  v.  Twy- 
Tnan,  68  Mo.  339. 

There  was  nothing- in  the  transaction  violative  of  the  National 
Banking  Act,  nor  is  there  any  provision  of  that  law  which  would 
have  prevented  the  bank  from  taking  a  deed  to  tjie  property  in  its 
own  name.  That  act  authorizes  such  banks  to  hold  and  convey 
such  real  estate  as  they  shall  purchase  at  sales  under  judgments, 
decrees  and  mortgages  held  by  such  associations,  or  to  secure  debts 
due  to  such  associations.  The  Sharp-Emery  land  and  the  Marlatt 
property  were  sold  under  deeds  of  trust  given  to  secure  notes  as- 
signed to  the  bank  by  holders  thereof. 

But  if  it  had  been  otherwise,  in  the  case  of  Union  Na- 
tional BanTc  v.  Matthews,  98  U.  S.  621 ;  2  Nat.  Bank  Cas.  12,  it 
was  decided  by  the  Supreme  Court  of  the  United  States  that  a 
breach  of  that  section  of  the  act  cannot  be  taken  advantage  of  by 
the  person  dealing  with  the  bank,  but  only  by  the  government. 
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Certainly  the  plaintiff  in  this  case,  who  was  no  party  to  the 
transaction,  cannot  impeach  the  ti^ansaction  in  question  as  viola- 
tive of  the  National  Banking  Law. 

No  actual  fraud  having  been  proved  to  affect  the  conveyances, 
the  right  of  Ridings  to  prefer  one  honafide  creditor  to  another 
cannot  be  questioned,  and  on  that  ground  the  conveyances  of  the 
property  other  than  tbe  Sharp  and  ^mery  land  are  beyond  ques- 
tion. They  were  made  and  recorded  before  plaintiff's  attachment 
was  levied,  and  that  question  which  had  been  raised  as  to  the  con- 
veyance of  the  Sharp-Emery  lands  does  not  arise  with  respect  to 
the  other  property.  The  attachment  was  levied  after  the  execu- 
tion of  all  the  deeds  in  question,  but  before  the  deed  conveying 
the  Sharp-Emery  land  was  recorded. 

The  attachment  only  held  Ridings'  interest  in  the  land.  The 
conveyances  made  by  him  were  not  of  his  interest  in  the  land. 
They  simply  conveyed  to  the  bank  what  in  equity  belonged  to 
the  bank  before  they  were  executed,  and  all  fraud  out  of  the 
case,  there  can  be  no  question  that  the  title  of  the  bank  was  good 
as  against  creditors  of  Ridings. 

The  judgment  is  affirmed. 


CrrT    OF    Speingfield  v.    Eiest   National   Bank   of   Spetng- 

FIELD. 

(87  Mo.  441.) 

Taxation  —  stockr—  refusal  of  officers  to  furnish  list. 

Assessment  of  taxes  against  National  bank  stock  must  be  made  against  the 
shareholders  personally,  and  the  refusal  of  the  officers  of  the  bank  to  fur- 
nish the  assessor  with  a  list  of  shareholders  does  not  justify  making  the  as- 
sessment and  enforcing  the  tax  against  the  property  of  the  bank. 

APPEAL  from   Greene   Circuit  Court,  Hon.  W.  F.  Geiger, 
Judge. 

/.  P.  Mc  Common,  for  appellant. 

J.  R.   Vaughan,  for  respondent. 
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Norton,  J.  This  case  is  before  us  on  plaintifE's  appeal  from 
the  action  of  the  Circuit  Court  iu  sustaining  a  demurrer  to  the 
following  petition  ;  The  petition,  after  stating  that  defendant  was 
a  banking  corporation  organized  under  the  laws  of  the  United 
States,  and  doing  business  in  Springfield,  proceeds  to  state  that 
plaintifi  by  her  charter,  granted  by  a  public  act  of  the  Legisla- 
ture, had  power  by  and  through  her  city  council  to  levy  and  col- 
lect taxes  upon  real  and  personal  property  within  her  corporate 
limits  not  to  exceed  one  per  cent  of  the  assessed  value  thereon, 
and  to  apply  such  penalties  for  the  non-payment  thereof  as  said 
council  may  see  fit.  That  by  virtue  of  said  power  the  city  coun- 
cil of  said  city  of  Springfield  did,  by  an-  ordinance  approved 
March  29,  1880,  entitled  an  ordinance  for  the  levying  of  a  tax 
for  current  expenses,  and  a  special  tax  for  an  "  interest  and  sink- 
ing fund  and  past  indebtedness  fund,"  levy  a  tax  for  said  year 
1880  of  $1  on  the  $100  valuation  on  all  property,  real  and  per- 
sonal, within  the  corporate  limits  of  said  city  which  was  subject 
to  taxation,  which  said  levy  was  distributed  as  follows,  viz. :  One- 
half  of  one  per  cent  for  the  current  expenses  of  the  city  for  the 
fiscal  year,  commencing  March  1,  1880,  and  one-half  of  one  per 
cent  for  the  interest  and  sinking  and  past  indebtedness  funds. 
That  as  a  basis  for  the  said  levy,  and  in  conformity  with  an  ordi- 
nance entitled  "An  ordinance  in  revision  of  ordinances  for  the 
government  of  the  city   of  Springfield,"  approved   March    22, 

1878,  the  duly  elected  and  qualified  assessor  of  said  city,  acting 
under  the  authority  of  said  city  council  as  expressed  iu  said  last- 
mentioned  ordinance,  did,  between  the  first  Monday  in  August, 

1879,  and  the  first  Monday  in  February,  1880,  make  an  assess- 
ment of  all  the  property,  real  and  personal,  within  the  corporate 
limits  of  said  city  which  was  subject  to  taxation." 

That  at  said  dates  hereinbefore  mentioned  the  capital  stock  of 
said  defendant  was  $50,000,  and  the  sum  was  divided  into  shares 
of  $100  each  par  value.  That  between  said  dates,  to-wit : 
the  first  Monday  in  August,  1879,  and  the '  first  Monday  in  Feb- 
ruary, 1880,  the  said  city  assessor  did  call  upon  and  demand  of 
the  cashier  and  the  president  of  said  defendant  a  list  of  stock- 
holders of  said  defendant  and  the  amount  or  number  of  shares 
held  by  each ;  but  said  cashier  and  said  president,  each  in  viola^ 
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tion  of  the  statute  in  such  case  made  and  provided,  failed  and  re- 
fused to  deliver  said  list  of  shareholders  as  aforesaid,  wherefore 
the  said  assessor  was  unable  to  assess  the  individual  shareholders 
as  required  by  law  ;  but  plaintifP  avers,  that  acting  upon  his  best 
information  and  under  the  law  in  such  case  made  and  provided, 
said  city  assessor  assessed  said  defendant  $100,000  on  the  aggre- 
gate shares  of  stock  of  said  defendant.  That  defendant  at  no 
time  before  the  commencement  of  this  suit,  and  not  until  a  long 
time  after  said  commencement,  objected  to  the  irregularity  of 
said  assessment  against  said  bank  for  the  aggregate  shares ;  but, 
on  the  contrary,  by  its  cashier  tendered  to  plaintifE  the  sum  of 
$333  in  payment  of  said  taxes  ;  the  said  defendant  objecting  only 
to  the  assessment  of  said  stock  at  its  full  valuation  instead  of  a 
two-thirds  valuation  thereof.  That  afterward  the  board  of  equal- 
ization of  Greene  county.  State  aforesaid,  fixed  the  assessment  of 
•said  stock  of  defendant  at  the  sum  of  $30,000  on  the  tax  books 
of  said  county,  and  therefore  the  valuation  made  by  the  city 
assessor  was  reduced  by  the  city  council  to  the  said  sum  of 
$50,000.  That  the  said  council,  by  an  ordinance  entitled  "  An  or- 
dinance in  revision  of  the  ordinances  for  the  government  of  the 
city  of  Springfield,"  approved  March  22,  1878,  applied  a  penalty 
of  ten  per  cent  on  all  taxes  not  paid  to  the  collector  by  the  first 
Monday  in  September  of  the  year  for  which  they  were  levied. 
That  the  taxes  on  said  stock  of  defendant  amounted  to  the  sum 
of  $500,  and  the  penalty  for  their  non-payment  in  due  time  to  the 
sum  of  $50,  making  in  all  the  sum  of  $550.  That  defendant  is 
indebted  to  the  plaintiff  in  the  said  sum  as  will  more  definitely 
appear  from  the  account  herewith  filed ;  which  sum  is  yet  due 
and  unpaid,  for  which  plaintiff  asks  judgment,  and  for  costs. 

In  the  cases  of  Lionberger  v.  liowse,  43  Mo.  67,  and  First 
Nat.  Bank  v.  Meredith,  44  id.  500,  it  was  held,  that  under  the 
statute  of  this  State,  persons  owning  shares  of  stock  in  banks  and 
other  incorporated  companies  taxable  by  law,  are  not  required  to 
deliver  to  the  assessor  a  list  thereof,  but  that  the  president  or 
other  chief  officer  of  such  corporation  shall  deliver  to  the  assessor 
a  list  of  all  shares  of  stock  therein,  and  the  names  of  the  persons 
who  hold  the  same ;  that  the  taxes  assessed  on  the  shares  of  stock 
embraced  in  such  list  shall  be  paid  by  the  corporations  respec- 


SUPEEME  COURT,  1885.  527 

City  of  Springfield  v.  First  National  Bank  of  Springfield. 

tively,  and  they  may  recover  from  the  owners  of  such  shares  the 
amounts  so  paid  by  them,  or  deduct  the  same  from  the  dividends 
accruing  on  such  shares,  and  the  amount  so  paid  shall  be  a  lien 
on  such  shares  respectively,  and  shall  be  paid  before  a  transfer 
thereof  can  be  made ;  that  such  assessment  is  distinctly  and  sepa- 
rately required  to  be  made  against  the  shareholders.  In  the  case 
last  cited  it  is  said  :  "  While  the  assessor  may  obtain  of  the  bank 
a  list  of  the  shareholders  as  provided  by  statute,  he  should  make 
the  assessment  against  them  personally,  and  hence  the  collector 
has  no  right  to  collect  the  tax  by  selling  the  property  of  the  bank> 
or  the  share  or  property  of  any  shareholder  except  that  of  the  de- 
fendant." The  petition  admits  that  the  tax  sought  to  be  en- 
forced against  the  bank  ought,  under  the  law,  to  have  been  as- 
sessed against  the  shareholders  personally,  and  avers  that  it  was 
not  so  done  because  the  officers  of  the  bank  violated  the  law  in 
refusing  to  furnish  the  assessor  with  a  list  of  the  shareholders. 

The  violation  of  the  law  by  the  officers  of  the  bank,  which, 
under  section  6694  of  the  Revised  Statutes,  subjected  them  to 
the  payment  of  the  sum  of  $1,000  to  the  State,  to  be  recovered 
by  indictment,  neither  conferred  a  right  upon  the  assessor 
which  the  law  denied  to  him,  nor  justified  him  in  making  the  as- 
sessment in  any  other  mode  than  is  by  the  statute  prescribed. 
Notwithstanding  the  refusal  of  the  officers  of  the  bank  to  furnish 
the  assessor  with  a  list  of  the  shareholders,  other  effectual  means 
of  information  were  open  to  him  under  section  5210  of  the  lie- 
vised  Statutes  of  the  United  States,  which  requires  the  president 
and  cashier  of  every  National  association,  at  all  times,  to  keep  a  cor- 
rect list  of  the  names  and  residences  of  the  shareholders,  and  the 
number  held  by  each,  and  further  provides  that  the  same  shall  be 
open  to  the  inspection  of  the  officers  authorized  to  assess  taxes 
under  State  authority.  The  petition  does  not  aver  that  the  asses- 
sor either  demanded  such  inspection,  or  that  it  was  denied  to 
him,  or  that  such  list  was  not  in  fact  kept  as  required  by  the  law 
of  Congress.  Besides  this,  our  statute  contemplates  that  when 
the  tax  assessed  upon  shares  of  stock  is  not  paid,  that  the  tax  is  to 
be  enforced,  not  by  suit  against  the  bank,  but  by  the  sale  of  the 
stock  of  the  shareholders.  To  this  end  it  is  provided  by  section 
6756,  that  it  shall  be  the  duty  of  the  cashier,  secretary  or  chief 
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clerk  of  aay  corporation,  the  shares  of  which  are  taxable  by  law, 
at  the  request  of  the  collector  to  give  him  a  certificate  showing 
the  number  and  amount  of  shares  held  in  the  stock  of  such  cor- 
poration, the  names  of  the  holders  and  the  incumbrances  thereon, 
and  such  collector,  in  default  of  the  payment  by  the  corporation 
of  the  taxes  due  thereon,  shall  seU  the  same  for  the  payment  of 
such  taxes. 

In  view  of  this  and  other  sections  of  our  statute,  it  was  ex- 
pressly held  in  the  case  of  Fvrst  Nat.  Batik  v.  Meredith,  siipra, 
that  the  assessor  should  make  his  assessment  for  taxes  on  bank 
shares,  against  the  shareholders  personally,  and  the  collector  has  no 
right  to  collect  the  tax  by  selling  the  property  of  the  bank,  or  the 
shares  or  other  property  of  the  shareholders,  except  that  of  the  de- 
linquent. To  adjudge  the  petition  in  this  case  to  be  suificient  would 
be  to  allow  the  property  of  the  bank  to  be  subjected  to  the  pay- 
ment of  the  taxes  of  the  delinquent  shareholders,  which  the  au- 
thority referred  to  declares  cannot  be  done. 

Judgment  aflBrmed,  in  which  all  concur. 
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(32  Mo.  App.  314.) 

Stock  —  increase  of —  subscriber's  rights  and  liabilities. 

A  National  bank  determined  to  increase  its  capital  stock  from  |300,000  to 
$500,000.  The  new  stock  subscriptions  amounted  to  only  $130,060.  The 
bank  advertised  an  increase  to  $430,060.  This  was  never  authorised  by 
vote  of  the  stockholders,  nor  certified  to  or  approved  by  the  Comptroller  of 
the  Currency.  The  plaintiff  subscribed  and  paid  $3,000  for  so  much  of  the 
originally  proposed  increase.  Meld,  that  plaintiff  did  not  become  a,  stock- 
holder, and  when  the  bank  became  insolvent  was  entitled  to  judgment 
against  the  receiver  for  the  amount  so  paid. 

A  PPEAL  from  St.  Louis  City  Court. 

Draffer  <&  Willimns  and  D.  W.  ShacMeford,  for  appellant. 
Klein  &  Fisse  and  John  K.  Tiffany,  for  respondent. 
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RoMBAUBE,  P.  J.  The  onlj  error  assigned  on  this  appeal  is 
that  the  trial  court  erred  ia  sustaining  a  demurrer  to  certain  parts 
of,  the  d^endaut's  answer ;  it  is  therefore  essential  in  reviewing 
the  propriety  of  the  action  of  the  court,  to  set  out  in  full  such 
parts  of  the  pleadings  as  bear  upon  that  question. 

The  action  was  instituted  against  the  Fifth  National  Bank  cor- 
poration and  its  receiver.  During  the  pendency  of  the  proceed- 
ings, and  before  judgment  on  the  demurrer,  the  corporation  was 
dissolved,  the  action  against  it  abated,  and  judgment  was  rendered 
against  the  receiver,  who  alone  appeals. 

The  petition  against  the  bank  and  its  receiver  states :  That  the 
said  bank  was  at  the  time  of  the  filing  of  said  petition,  and  at  the 
several  times  therein  mentioned,  a  body  corporate,  duly  organized 
under  the  laws  of  the  United  States  relating  to  National  banks, 
with  a  duly  authorized  capital  stock  of  $300,000,  and  tliat  said 
bank  did  business  up  to  the  8th  day  of  November,  1887,  as  a 
National  bank. 

That  on  the  8th  day  of  November,  1887,  said  bank,  which 
was  then  and  for  a  long  time  prior  thereto  had  been  absolutely 
insolvent,  suspended  business,  and  the  Comptroller  of  the  Cur- 
rency of  the  United  States,  after  due  examination  of  the  affairs 
of  said  bank,  did  become  satisfied  of  its  insolvency,  and  did  there- 
after, on  or  about  the  15th  day  of  November,  1887,  appoint  the 
defendant  Lon  Y.  Stephens,  as  receiver  of  said  bank,  under  the 
provisions  of  the  laws  of  the  United  States,  and  that  said  Stephens 
duly  qualified  as  such  receiver,  and  was  at  the  time  of  the  filing 
of  said  petition  in  charge  and  possession  of  the  books,  records  and 
assets  of  every  description  of  said  bank,  and  collecting  all  debts, 
dues  and  claims  belonging  to  it,  under  the  direction  of  the  Comp- 
troller of  the  Currency  of  the  United  States,  and  proceeding  to 
close  up  said  bank. 

That  between  the  1st  day  of  February  and  the  8th  day  of 
November,  1887,  plaintiff  deposited  in  said  bank  in  monthly  in- 
stallments of  $200  each  month,  on  or  about  the  first  of  each 
month  during  said  period,  the  total  sum  of  $2,000,  the  last  of  said 
deposits  being  made  by  him  on  or  about  the  1st  day  of  Novem- 
ber, 1887 ;  that  the  said  sums  were  deposited  by  him  in  said 
bank  and  received  by  it  to  be  held  in  trust  for  and  to  the  use  of 
Vol.  Ill— 67. 
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plaiutifE,  and  to  be  applied  by  said  bank  in  payment  for  twenty 
shares  of  the  par  value  of  $100  each  of  a  proposed  increase  of 
the  capital  stock  of  said  bank  in  the  sum  of  $200,0013,  so  that 
the  entire  capital  stock  of  said  bank  should  be  $500,000;  and 
that  said  twenty  shares  of  such  proposed  increase  of  the  capital 
stock  of  said  bank  were  to  be  issued  and  delivered  to  plaintiff  by 
said  bank  wlien  this  plaintiff  shoald  have  deposited  in  said  bank 
the  full  sum  of  $2,000,  the  par  value  thereof,  and  when  the  whole 
amount  of  such  proposed  increase  of  $200,000  of  said  capital 
stock  should  have  been  paid  into  said  bank,  and  when  the  certi- 
jElcate  of  the  Comptroller  of  the  Currency  of  tlie  United  States, 
specifying  the  amount  of  such  increase  of  capital  stock,  with  his 
approval  thereof,  and  that  it  had  been  duly  paid  in  as  part  of  the 
capital  stock  of  said  bank,  should  have  been  obtained. 

That  at  the  time  of  making  the  several  deposits  aforesaid  in 
said  bank  for  the  pui-pose  and  upon  the  conditions  aforesaid, 
plaintiff  had  no  knowledge  of  the  insolvency  of  said  bank,  nor 
of  the  illegality  in  the  proceedings  attempting  to  authorize  the 
said  proposed  increase  of  its  capital  stock  iti  the  sum  of  $200,000, 
but  since  the  suspension  of  said  bank  has  learned  thereof.  And 
the  plaintiff  alleges  that  said  proposed  increase  of  the  capital 
stock  of  said  bank  was  never  lawfully  authorized  by  the  owners  of 
two-thirds  of  the  capital  stock  of  said  bank,  nor  did  two-thirds 
of  the  owners  of  said  original  capital  stock  ever  vote  for  such  in- 
crease, as  required  by  law  ;  nor  was  the  whole  amount  of  $200,000 
of  such  proposed  increase  of  stock  ever  paid  into  said  bank,  as 
required  by  law ;  nor  was  the  amount  of  such  proposed  increase 
of  stock  which  was  agreed  to  be  taken  and  paid  for  ever  paid 
into  said  bank ;  nor  was  the  certificate  of  the  Comptroller  of  the 
Currency  of  the  United  States,  specifying  the  amount  of  said  pro- 
posed increase  of  capital  stock,  with  his  approval  thereof,  and  that 
it  had  been  paid  in  as  part  of  the  capital  of  said  bank,  ever  obtained ; 
but  by  reason  of  the  insolvency  and  suspension  ctf  said  bank  and  the 
consequent  winding  up  of  its  affairs,  none  of  said  conditions  and  re- 
quirements have  been  or  can  now  or  ever  be  fulfilled  or  complied 
with  on  the  part  of  said  bank,  nor  can  the  contract  between,  said 
bank  and  this  plaintiff  in  reference  to  said  twenty  shares  of  stock 
ever  be  completed  or  performed. 
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The  plaintiff  further  alleges  that  said  bauk  treated  the  amount 
so  received  by  it  from  him  as  a  trust  fund  for  his  beneiit,  and 
that  by  reason  of  the  circumstances  aforesaid  plaintiff  is  entitled 
to  the  said  sum  of  money,  and  the  said  bank  is  indebted  to  him 
therefor  and  also  for  lawful  interest  thereon. 

The  plaintiff  also  alleges  that  he  had  presented  his  claim  for 
said  sum  of  money  so  due  him  to  the  said  defendant  Lon  V.  Ste- 
phens, as  receiver,  and  demanded  the  allowance  thereof  against 
the  estate  of  said  bank,  but  that  said  receiver  had  refused  and 
still  refused  to  allow  the  same.  Wherefore  plaintiff  prays  judg- 
ment against  the  Fifth  National  Bank  of  St.  Louis  and  its  assets 
in  the  hands  of  said  receiver  for  the  said  sum  of  $2,000,  with 
interest  from  the  days  of  said  several  deposits,  and  for  his  costs 
in  this  behalf,  and  for  such  other  and  further  relief  as  plaintiff 
anay  be  entitled  to  under  the  circumstances  of  the  case. 

The  defendants  tiled  their  joint  and  several  answer  to  the 
plaintiff's  petition,  whereby  it  is  admitted  that  the  Fifth  Na- 
tional Bank  was  at  the  several  times  named  in  the  petition  a  body 
corporate,  duly  organized  and  existing  under  the  laws  of  the 
United  States  relating  to  National  banks,  and  that  said  bank  did 
business  until  November  8,  1887,  as  a  National  bank.  By  said 
answer  it  is  also  admitted  that  said  bank  suspended  business  on 
the  8th  day  of  November,  1887,  and  that  the  Comptroller  of  the 
Currency  of  the  United  States  on  the  15th  day  of  November, 
1887,  appointed  the  defendant  Lon  Y.  Stephens,  receiver  of  said 
bank,  under  the  provisions  of  the  laws  of  the  United  States,  and 
that  said  Stephens  duly  qualified  as  such  receiver,  and  is  acting  as 
such.  All  the  other  allegations  of  the  petition  were  specifically 
denied  in  the  answer. 

And  the  following  additional  defense  was  pleaded  therein, 
namely:  "The  defendants  for  further  answer  and  defense  to 
plaintiff's  petition  say,  that  the  defendant  the  Fifth  National 
Bank  of  St.  Louis,  Mo.,  was  on  the  27th  day  of  November,  1886, 
and  for  a  long  time  prior  thereto  had  been  duly  organized  under, 
and  in  accordance  with  the  provisions  of  the  laws  of  the  United 
States  for  the  organization  of  National  banks,  and  that  its  capi- 
tal stock  at  that  time  was  $300,000 ;  that  on  said  27th  day  of 
November,  1886,  the  board  of  directors  of  said  bank  called  a 
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meeting  of  the  stockholders  thereof,  to  be  held  at  the  office  of 
said  bank  on  the  11th  day  of  December,  1886,  to  vote  upon  a 
proposition  to  increase  the  capital  stock  of  said  association  in  the 
sum  of  $200,000 ;  that  a  meeting  of  said  stockholders  was  held 
at  said  time  and  place  and  the  following  resolution  was  adopted 
by  a  vote  of  more  than  two-thirds  of  the  stockholders  of  said  as- 
sociation, to-wit :  * 

"  Resolved,  That  under  the  provisions  of  the  act  of  May  1, 
1886,  the  capital  stock  of  this  association  be  increased  in  the  sum 
of  $200,000." 

That  the  defendant  subscribed  unconditionally  for  twenty  shares 
of  said  stock  and  agreed  and  bound  himself  to  pay  therefor  the 
par  value  thereof,  to-wit,  the  sum  of  $2,000,  and  afterward  did  vol- 
untarily pay  to  said  bank  the  said  sum  upon  his  said  subscription 
for  said  twenty  shares  of  stock  as  aforesaid ;  that  there  was  sub- 
scribed and  paid,  including  the  plaintiffs  subscription  aforesaid  on 
the  5th  day  of  October,  1887,  the  sum  of  $430,060  as  the  capital 
stock  of  said  bank ;  that  the  officers  of  said  bank  reported  to  the 
Comptroller  of  the  Currency  of  the  United  States  that  the  capi- 
tal stock  of  said  bank  had  been  increased,  and  that  the  total 
amount  of  its  capital  stock  at  said  date  was  $430,060,  including 
the  plaintiffs  subscription,  as  aforesaid,  was  treated  by  plaintiff 
and  other  stockholders  of  said  company,  and  the  officers  thereof, 
and  the  Comptroller  of  the  Currency  of  the  United  States,  as  a 
part  of  the  capital  stock  of  said  bank,  and  the  subscribers  thereto 
as  stockholders  in  said  bank,  to  the  amount  of  their  several  re- 
spective subscriptions;  that  said  bank,  in  order  to  increase  its 
business  and  obtain  credit,  witli  the  knowledge  and  consent  of  the 
plaintiff,  held  out  to  the  public  and  advertised. that  its  capital 
stock  had  been  increased,  and  included  in  the  statement  of  its 
capital  stock  the  amount  subscribed  and  paid  in  for  the  new  stock 
aforesaid,  thereby  advertising  its  stock  as  $430,060,  and  with  the 
knowledge  and  consent  of  the  plaintiff  represented  the  amount 
sued  for  by  him  as  a  part  of  its  capital  stock  and  subject  to  assess- 
ment as  such,  and  thereby  constituting  assets  of  said  bank  instead 
of  a  liability  upon  its  part,  as  alleged  by  plaintiff  in  his  petition  ; 
that  said  increase  of  stock  was  recognized  and  treated  by  the 
stockholders  and  officers  of  said  bank,  and  held  out  to  the  public 
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as  valid  and  binding  and  constituting  part  of  the  capital  stock  of 
said  bank,  and  that  said  bank  obtained  credit  and  contracted  debts 
now  unpaid  upon  the  faith  thereof ;  that  the  money  sued  for  by 
plaintifE  was  paid  voluntarily  by  him,  and  was  treated  by  him  as 
a  payment  for  stock,  as  aforesaid,  and  not  otherwise.  Wherefore 
defendants  say  plaintiff  is  not  entitled  to  the  judgment  prayed,  or 
any  judgment  herein,  and  they  ask  to  be  hence  dismissed  with 
costs." 

In  due  time  the  plaintiff  demurred  to  this  affirmative  defense 
set  up  in  the  answer,  on  the  following  groimds :  1.  Because  said 
part  of  said  answer  does  not  state  facts  sufficient  to  constitute  a 
defense  to  the  plaintiff's  action  herein.  2.  Because  the  allega- 
tions contained  in  said  part  of  said  answer  are  wholly  insufficient 
to  constitute  a  defense  to  plaintiff's  action,  and  because  the  mat- 
ters and  facts  therein  alleged  are  insufficient  to  create  any  liability 
on  the  part  of  this  plaintiff  as  a  stockholder  in  said  Fifth  National 
Barilc.  3.  Because  it  is  nowhere  alleged  in  said  part  of  said  answer, 
that  the  whole  amount  of  the  proposed  increase  in  capital  stock 
mentioned  in  said  answer  has  ever  been  paid  in.  4.  Because  it  is 
nowhere  alleged  in  said  part  of  said  answer,  that  any  notice  of 
said  increase  of  capital  stock  of  said  bank  has  ever  been  trans- 
mitted to  the  Comptroller  of  the  Currency  of  the  United  States, 
or  his  certificate  obtained,  specifying  the  amount  of  such  increase 
of  capital  stock,  with  his  approval  thereof,  and  that  it  has  been 
paid  in  as  part  of  the  capital  of  said  association.  5.  Because  the 
matters  and  facts  pleaded  in  said  part  of  said  answer  by  way  of 
estoppel  are  utterly  irrelevant,  immaterial  and  insufficient  to  con- 
stitute any  defense  to  this  action. 

This  demurrer  was  sustained  by  the  court,  and  upon  a  trial  of 
the  remaining  issues  the  court  rendered  a  judgment  in  favor  of 
plaintiff  for  the  amount  claimed. 

The  receiver's  first  contention  is  that  the  plaintiff,  by  subscrib- 
ing for  twenty  shares  of  the  proposed  increase  of  stock  uncondi- 
tionally, and  by  voluntarily  paying  therefor  without  waiting  until 
the  entire  amount  was  taken,  waived  whatever  condition  was  at- 
tached to  the  subscription  and  became  absolutely  bound. 

To  create  a  valid  increase  of  the  capital  stock  of  a  National 
bank  under  the  law  as  it  stood  when  the  increase  of  stock  of  this 
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bank  is  alleged  to  have  been  made,  a  preliminary  vote  of  the- 
shareholders  owning  two-thirds  of  the  stock,  the  payment  into- 
bank  of  the  whole  amount  of  increase,  and  the  certificate  of  the 
Comptroller  of  the  Currency,  specifying  the  amount  of  the  in- 
crease and  his  approval  thereof,  and  certifying  to  the  facts  of  pay- 
ment, were  essential.  The  law  provides  that  no  increase  of  the 
capital  stock  of  any  National  banking  association  shall  be  mad© 
except  in  the  manner  therein  provided.  It  is  not  questioned  that 
these  conditions  entered  into  and  formed  part  of  the  plaintiff's 
contract  of  subscription.  The  pleader's  averment  that  the  plain- 
tiff subscribed  unconditionally  and  afterward  paid  voluntarily, 
admit  legally  only  of  the  construction  that  his  subscription  was 
subject  to  no  other  conditions  than  those  imposed  by  the  statute, 
and  that  his  payment  was  voluntary  in  the  sense  in  which  the 
performance  of  conditions  precedent  is  voluntary  on  the  part  of 
every  one  who  by  such  performance  seeks  the  ultimate  benefit  of 
a  contract. 

The  receiver  contends  that  since  an  express  condition  of  sub- 
scription may  be  waived  by  recognizing  the  subscription  as  valid, 
this  is  a  fortiori  y  the  rule  where  the  condition  is  merely  implied. 
An  examination  of  the  cases  will  show  that  as  between  the  con- 
tracting parties,  this  is  the  case  only  where  both  parties  have  the 
legal  power  to  waive  the  condition,  as  was  the  ease  in  Delano  v. 
Butler,  infra,  or  where  a  contract  has  been  executed  in  whole  or 
in  part,  and  one  of  the  parties  assumes  to  retain  the  consideration 
received,  and  yet  seeks  to  repudiate  the  obligation  imposed  upon 
him  on  the  ground  of  the  legal  invalidity  of  the  contract,  as  was 
partly  the  case  in  Delano  v.  Butler,  and  wholly  the  case  in  Home 
Ins.  Co.  V.  Sherioood,  Y2  Mo.  461.  In  fact,  under  the  American 
rule,  executed  contracts,  even  though  ultra  vires,  if  not  wholly 
illegal,  are  generally  upheld  on  the  ground  of  equitable  estoppel. 
Green's  Brice  Ultra  Yires,  729,  note  a. 

These  elements  are  missing  in  the  ease  at  bar,  if  we  are  correct 
in  our  view  that  the  conditions  prescribed  by  the  National  Bank 
Act  are  essential  requisites  to  the  issue  of  legally  valid  stock.  It 
is  not  pretended  in  the  answer  that  two-thirds  of  the  stockholders 
of  the  bank  ever  voted  for  an  increase  of  the  stock  to  $430,060 
and  whether  they  ever  would  have  done  so,  even  if  the  bank  had 
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continued  in  business,  rests  on  bare  conjecture.  That  they  never 
can  do  so,  the  bank  having  been  dissolved,  is  conceded.  It  is  not 
pretended  that  the  Comptroller  of  the  Currency  ever  issued  his 
certificate  signifying  his  approval  of  the  increase  to  $430,060, 
even  if  he  had  the  legal  power  to  do  so,  which  proposition,  under 
the  admitted  facts,  we  must  deny.  That  the  bank  could  not  issue 
or  make  a  valid  sale  of  the  new  stock,  unless  the  requirements  of 
the  law  were  complied  with  at  some  time  or  other,  is  self-evident ; 
such  sale  at  best  was  voidable,  and  upon  the  termination  of  the 
possibility  of  its  validation  by  matter  subsequent  became  void. 

It  will  be  seen,  upon  a  careful  examination  of  the  case  of  De- 
lano V.  Biitler,  118  U.  S.  645;  ante  163,  that  the  opinion  and 
decree  of  the  Supreme  Court  is  in  no  way  opposed  to  the  views 
herein  expressed.  Under  the  law  as  it  then  stood,  every  condi- 
tion requisite  to  a  valid  increase  of  the  capital  stock  of  the  Pacific 
National  Bank  had  been  complied  with  prior  to  the  time  when 
the  defendant  was  called  upon  to  respond  to  his  obligations  as  a 
stockholder.  True  it  is  that  such  conditions  had  not  been  com- 
plied with  when  the  defendant  paid  for  the  stock  and  accepted 
the  certificate,  but  they  were  fully  complied  with  thereafter  ;  he 
had  full  knowledge  of  the  fact  that  they  had  been  then  complied 
with,  and  that  he  was  considered  a  stockholder,  and  with  knowl- 
edge assented  to  the  reduced  amount  of  stock,  and  voluntarily 
paid  the  assessment  imposed  by  the  stockholders  upon  themselves 
to  secure  the  further  continuance  of  the  bank  in  business.  It  was 
only  when  the  bank  became  finally  insolvent  that  he  sought  to 
repudiate  his  obligation.  The  parties  there  had  the  legal  power 
to  waive  the  condition  and  waived  it  by  their  concurrent  action, 
and  after  such  waiver  the  contract,  even  if  voidable  before,  be- 
came fully  executed,  and  the  defendant  became  a  shareholder 
upon  the  plainest  principles  of  an  equitable  estoppel.  The  de- 
fendant received  his  certificate,  acting  as  a  shareholder,  and  could 
not  equitably  assume  the  position  that  the  corporation  was  es- 
topped from  denying  his  rights  as  a  shareholder  if  successful  in 
its  enterprises,  and  yet  he  was  not  estopped  from  repudiating  his^ 
duties  as  a  stockholder  if  the  corporation  was  unsuccessful. 

The  position    of    the  receiver  in  this  case  is    the    reverse. 
His  contention  practically  asserts  that  as  between  the  bank  and 
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the  plaintiff,  the  bank  could  enforce  plaintiff's  liability  as  a  stock- 
holder, but  the  plaintiff  was  powerless  to  enforce  his  rights  as 
such.  That  the  bank  could  retain  the  plaintiff's  money  without 
giving  him  any  thing  in  return,  even  though  that  money  was 
paid  by  the  plaintiff  upon  the  sole  consideration  of  the  stock  to 
be  issued,  and  even  though  by  the  very  terms  of  the  act,  the 
plaintiff  was  bound  to  pay  the  money  into  the  bank  before  the 
stock  for  which  the  money  was  thus  paid  came  in  legal  existence. 

The  receiver  further  contends  that  the  allegations  in  the  answer 
which  were  adjudged  bad  on  demurrer  are  sufficient  to  show  that 
there  was  a  de  J'aoto  increase  of  the  stock,  if  not  one  de  jure,' 
and  that  the  same  rule  should  govern  this  case  which  governs 
subscriptions  to  the  stock  of  de  facto  corporations.  To  maintain 
the  position,  the  case  of  ChuHb  v.  Upton,  95  TJ.  S.  665,  is  mainly 
relied  on,  and,  the  following  language  used  by  Mr.  Justice  Hunt 
quoted,  and  stress  laid  on  the  sentences  which  are  printed  in 
italics :  ^^  It  is  settled  hy  the  decisions  of  the  cpurts  of  the  United 
States,  and  hy  the  decisio7is  of  many  of  the  State  courts,  that  one 
who  contracts  with  an  acting  corporation  cannot  defend  himself 
against  a  claim  on  such  contract  in  a  suit  hy  the  corporation,  by 
alleging  the  irregularity  of  its  organisation.  The  rule  applies  to 
increasing  the  stocTc  of  the  corporation,  when  the  question  a/rises 
upon  paying  his  subscription  for  stock  forming  a  part  of  such 
increase.  The  duty  and  necessity  of  performing  the  contract  of 
subscription  are  the  same  as  in  the  case  of  an  original  stochholder.^^ 

How  far  a  stockholder  in  a  suit  by  a  creditor  of  the  corpora- 
tion, or  by  one  representing  creditors,  which  was  the  case  in 
Chubb  V.  Upton,  may  estop  himself  by  his  subscription  to  ques- 
tion the  legal  validity  of  the  contract  depends  on  circumstances. 
When  the  defense  is  equivalent  to  a  plea  of  nul  tiel  corporation, 
it  is  generally  disallowed  on  the  ground  that  a  contract  entered 
into  ,with  a  corporation  in  its  corporate  name  is  an  admission  of 
its  corporate  existence.  It  is  disallowed  when  it  militates  against 
the  well-estabHshed  doctrine  that  the  capital  stock  of  a  corporation 
is  a  trust  fund  for  the  payment  of  its  creditors.  We  know  of  no 
case  however  which  goes  to  the  extent  that  in  a  suit  by  a  corpo- 
ration to  enforce  a  subscription  against  one  who  has  never  acted 
as  a  member  of  the  corporation,  and  never  participated  in  its  pro- 
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ceedings  in  any  manner,  the  defendant  may  not  raise  any  defense 
which  questions  the  validity  of  the  contract.  The  case  of  Kansas 
City  Hotel  Go.  v.  Hunt,  57  Mo.  130,  decides  that  he  may,  and 
the  case  of  Haskell  v.  Worthington,  94  id.  560,  decides  that  he 
may  even  in  a  suit  by  creditors.  This  position  is  not  controverted 
by  any  thing  that  is  decided  in  Chubb  v.  Upton.  In  that  case, 
as  the  court  found,  the  defendant  had  participated  in  the  organiza- 
tion and  management  of  the  corporation,  "  had  paid  his  money, 
received  his  certificate  of  stock,  had  attended  meetings,  voted, 
acted  as  an  officer,  and  so  far  as  the  record  shoves,  never  re- 
pudiated his  position  at  any  time  even  to  the  time  of  trial.' ' 

In  Eaton  v.  Bank,  144  Mass.  260 ;  ante  483,  the  facts  of  the 
case  were  identical  with  those  of  Delano  v.  Butler,  supra,  with 
the  exception  that  the  subscriber  for  part  of  the  increased  stock 
had  not  by  his  subsequent  acts  recognized  the  validity  of  the  re- 
duction in  the  increase  which  was  claimed  to  have  been  brought 
about  by  the  concurrent  action  of  the  bank  and  the  Comptroller 
of  the  Currency,  and  the  Supreme  Court  of  Massachusetts  by  a 
unanimous  opinion  held  that  the  subscriber  became  no  stock- 
holder, notwithstanding  the  subsequent  validations  of  the  stock, 
to  which  he  never  assented.  The  opinion,  although  opposed  to  a 
dictum  in  Delano  v.  Butler,  seems  logically  correct,  and  is  ably 
supported  by  reference  to  many  decided  cases.  The  case  at  bar  is 
stronger  in  its  facts  in  plaintiff's  favor,  because  here  no  validation 
ever  took  place,  or  ever  can  take  place  hereafter. 

It  is  not  essential  for  us  to  decide  whether  the  receiver  in  this 
controversy  represents  the  bank  only,  or  whether  he  represents  its 
creditors  likewise,  in  a  sense  making  his  rights  superior  to  those 
of  a  bank.  We  fully  recognize  the  fact  that  circumstances  may 
surround  a  transaction  of  this  character,  which  would  estop  a  sub- 
scriber to  question  the  validity  of  his  subscription  as  against  cred- 
itors, even  though  they  had  no  such  effect  when  the  controversy 
was  one  between  himself  and  the  bank.  MoDermott  v.  Donegan, 
44  Mo.  85 ;  Skrainka  v.  Allen,  1  Mo.  App.  434 ;  16  Mo.  384, 
392.     But  this  is  no  such  case. 

The  allegation  in  the  answer,  that  the  plaintiff  voluntarily  paid 
his  subscription,  states  no  fact  from  which  an  estoppel  can  arise 
in  favor  of  a  creditor,  since  he  was  bound  to  do  so  by  the  manJ 
Vol.  Ill— 68. 
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dates  of  the  law  prior  to  becoming  a  stockholder,  and  his  doing 
so  was  in  no  sense  an  assertion  that  he  was 'a  stockholder  already. 
The  fact  that  the  bank  advertised  that  its  stock  had  been  increased 
to  the  amount  of  $430,060,  and  included  in  the  said  amount  the 
stock  subscribed  for  by  plaintiff  with  his  knowledge  and  consent, 
can  have  no  such  eflfect,  since  plaintiff  was  powerless  to  prevent 
any  such  action  on  part  of  the  bank  prior  to  bis  becoming  a  stock- 
holder. The  officers  and  directors  of  the  bank  were  not  the 
agents  of  the  plaintiff  in  making  these  declarations,  nor  had  the 
parties  who  had  been  misled  thereby  any  right  to  rely  thereon. 
Scovill  V.  Thayer,  105  U.  S.  143,  151.  Whether  a  publication 
with  plaintiff's  knowledge  and  consent,  stating  in  terms  that  plain- 
tiff was  a  stockholder  to  a  certain  amount,  would  have  such  effect,, 
it  is  unnecessary  to  decide,  since  no  such  allegation  is  made.  That 
migbt  make  a  different  case,  in  presenting  an  element  of  fraud,, 
which  in  the  present  instance  is  wholly  wanting. 

It  results  from  the  foregoing  that  the  part  of  defendant's  an- 
swer demurred  to  states  no  legal  defense  to  the  action,  and  that 
the  demurrer  was  properly  sustained. 

Upon  the  trial  of  the  remaining  issues  the  court  rendered  judg- 
ment against  the  receiver  for  the  amount  paid  by  plaintiff  into 
bank  to  be  paid  out  of  the  assets  in  his  hands  in  the  course  of  ad- 
ministration. This  was  correct  and  in  conformity  with  the  course 
adopted  under  similar  circumstances  in  Eaton  v.  Sank,  swpra. 
If  the  plaintiff  is  not  a  stockholder,  he  is  a  creditor.  That  an 
action  for  money  had  and  received  can  be  maintained  under  such 
circumstances  has  been  decided  by  this  court  in  Keane  v.  Beard, 
11  Mo.  App.  20,  and  has  been  uniformly  so  decided  both  here  and 
elsewhere  in  a  variety  of  cases,  where  money  was  paid  by  one 
party  in  consideration  of  an  act  to  be  done  by  another,  and  where 
the  act  was  not  done.  Kerrigan  v.  Kelly,  17  Mo.  275  ;  Wheeler 
V.  Board,  12  Johns.  363 ;  Carter  v.  Carter,  14  Pick.  424 ;  Jewett 
V.   Railroad,  10  Ind.  539;  King  v.  Hutchins,  28  N.  H.  561. 

There  is  no  error  in  the  record  and  with  the  concurrence  of  all 
the  jiidges,  the  judgment  is  affirmed. 
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Nichols  v.  Stephens. 

(32Mo.  App.  330.) 
Stock  —  increase  —  subscribers'  rights  and  UabiUties. 

KoMBAUEE,  p.  J.  The  questions  arising  in  this  case  are  similar  to 
those  discussed  and  decided  at  the  present  term  in  the  case  of 
Schierertherg  v.  Stephens,  cmte  528.  The  pleadings  herein  are  sub- 
stantially the  same  as  in  that  case,  except  that  it  is  not  averred  in 
defendant' s  answer,  that  the  advertisements  by  the  bank  stating  that 
its  capital  stock  had  been  increased  were  made  with  the  plaintiff's 
knowledge  and  consent.  The  defendant's  answer  was  not  de- 
murred to  as  in  the  Sohierenberg  Case,  but  the  plaintiff  took  issue 
by  reply,  denying  the  affirmative  defense. 

The  ease  was  tried  as  a  proceeding  in  equity,  and  the  court  npon 
the  hearing  rendered  judgment  against  the  receiver. 

It  is  needless  to  set  out  the  evidence  in  detail,  since  it  is  con- 
ceded by  counsel  for  the  receiver  that  the  allegations  of  plaintiff's 
petition  have  been  substantiated  by  proof,  and  that  unless  the 
facts  set  up  by  way  of  affirmative  defense  are  legally  sufficient  to 
debar  plaintiff's  recovery  he  is  entitled  to  judgment.  We  have 
held  in  the  Schierenherg  Case  that  the  affirmative  plea  was  insuffi- 
cient in  law,  which  of  itself  disposes  of  this  appeal  in  respond- 
ent's favor. 

There  was  nothing  in  the  proof  adduced  to  enlarge  the  claim 
made  in  the  receiver's  answer,  or  to  give  any  additional  strength 
to  the  claim  of  an  equitable  estoppel  on  plaintiff's  part.  On  the 
contrary  it  appears  affirmatively  that  the  plaintiff  was  never  re- 
cognized as  a  stockholder  by  the  bank.  The  bank  kept  an  ac- 
count of  the  aggregate  amounts  paid  on  account  of  the  proposed 
increase  of  stock  under  the  heading  "  Subscription  paid,  increase 
of  capital  stock."  It  affirmatively  appeared  that  although  the 
bank  reported  from  time  to  time  the  amounts  paid  in  on  those 
subscriptions  to  the  Comptroller  of  the  Currency,  it  never  re- 
ported its  capital  stock  as  exceeding  $300,000,  but  reported  the 
excess  as  "  paid  in  and  not  certified  to."  It  was  not  shown 
that  the  plaintiff  knew  any  thing  of  the  advertisements  and  cir- 
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cnlars  of  the  bank  which  stated  that  the  capital  stock  had  been 
ncreased,  and  it  appeared  affirmatively  that  the  ComptroUer  of 
the  Currency  took  no  action  touching  the  actual  increase  and 
never  issued  any  certificate  approving  it,  but  in  his  la^  official  re- 
port preceding  the  suspension  of  the  bank  stated  its  capital  stock 
to  be  $300,000  only. 

It  will  be  thus  seen  that  the  juSgment  of  the  trial  court  herein 
was  warranted  regardless  even  of  the  fact  whether  the  affirmative 
■defense  was  sufficient  in  law,  since  the  affirmative  defense  was  not 
substantiated  by  the  evidence. 

Judgment  affirmed.    All  concur. 


Stephens  v.  Schuchmann. 

(82  Mo.  App.333.) 

Insolvency  —  indorser  —  set  off  of  deposit. 

In  an  action  by  the  receiver  of  an  insolvent  National  bank  against  the  indorser 
of  a  promissory  note  maturing  after  his  appointment,  the  defendant  cannot 
set  oflf  a  deposit  in  the  bank. 

JPPEAL  from  St.  Louis  City  Circuit  Court. 

Drqfen  S  Williams  and  D.  W.  ShacMeford,  for  appellant. 

JHein  c&  Fisse,  for  respondent. 

Peees,  J.  The  plaintiff  instituted  this  action  to  recover  upon 
certain  notes  held  by  him  as  receiver  of  the  Fifth  National  Bank 
of  St.  Louis,  amounting  together  to  the  sum  of  $1,500,  executed 
by  the  defendant  Schuchmann,  and  indorsed  by  the  defendant 
Soderer.  The  facts  of  the  execution  and  indorsement  of  the  notes 
were  admitted  ;  but  the  defendant  Soderer  in  his  separate  answer 
pleaded  a  set-off  against  the  plaintiff's  claim  as  follows :  "  And  for 
a  further  and  additional  defense  to  the  several  causes  of  action  set 
forth  in  the  plaintiff's  petition,  and  as  a  set-off  and  counter-claim 
to  the  same,  this  defendant  says  that  on  the  7th  day  of  Novem- 
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ber,  1887,  this  defendant  had  on  deposit  in  the  said  Fifth  Na- 
tional Bank  of  St.  Louis,  the  sum  of  $1,236.58,  which  amount 
was  on  said  7th  day  of  November,  1887,  due  and  payable  from 
the  said  Fifth  National  Bank  of  St.  Louis,  to  this  defendant.  The 
defendant  further  says  that  the  said  sum  of  money  is  still  due 
him  from  the  said  Fifth  National  Bank  of  St.  Louis,  and  that  on 
or  about  the  13th  day  of  January,  1888,  this  defendant  notified 
the  said  plaiutifE  Lon  V.  Stephens,  receiver  of  the  Fifth  Na- 
tional Bank,  that  he  stood  ready  and  consented  that  the  said  re- 
ceiver should  apply  the  balance  that  was  due  to  this  defendant 
from  the  said  Fifth  National  Bank,  and  so  standing  to  his  credit 
in  said  bank,  namely,  the  said  sum  of  $1,236.58,  in  satisfaction 
and  payment  j?ro  tanto  of  the  two  notes  mentioned  and  described 
in  the  first  and  second  causes  of  action  of  the  plaintiff's 
petition  herein,  and  on  said  day  this  defendant  did  then  and  there 
tender  in  cash  to  the  said  Lon  V.  Stephens,  receiver  as  aforesaid, 
the  difference  between  the  amounts  of  said  notes  and  the  protest- 
fee  thereon,  and  interest  accrued  to  said  date,  amounting  in  all  to 
$1,509.60,  on  the  day  of  said  tender  amounted  to  the  sum  of 
$273.02,  which  last-named  sum  was  on  said  day  tendered  to  the 
said  plaintiff  by  the  defendant  in  satisfaction  and  discharge  of  all 
liability  on  the  part  of  this  defendant  upon  said  notes ;  but  the 
said  plaintiff,  receiver  as  aforesaid,  refused  and  declined  to  accept 
said  sum  of  $273.02  in  satisfaction  and  discharge,  and  refused  to 
allow  this  defendant  the  said  set-off  or  counter-claim  of  $1,236.58, 
BO  due  him  from  the  said  bank.  And  this  defendant  now  here 
offers  and  pays  into  court  for  the  benefit  of  said  plaintiff  the  said 
sum  of  $273.02,  and  consents  that  judgment  may  be  rendered 
against  him  for  said  amount  with  costs.  Wherefore,  having  fully 
answered,  this  defendant  now  prays  judgment  accordingly,  that 
the  said  plaintiff  may  be  required  to  deliver  and  surrender  to  him 
the  said  two  promissory  notes  upon  payment  of  said  $273.02,  the 
balance  due  thereon,  as  aforesaid,  from  this  defendant,  and  for 
such  other  and  further  relief  as  the  defendant  may  be  entitled  to 
under  the  circumstances  of  this  case. 

The  notes  sued  on  having  been  introduced,  the  defendants 
were  proceeding  -  to  offer  testimony  in  support  of  the  set-off 
pleaded  when  plaintiff's  counsel  admitted  the  truth  of  the  matters 
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pleaded  in  the  answer.  Thereupon  the  court  rendered  judgment 
in  favor  of  plaintiff  as  fellows':  Upon  the  first  count  of  the  peti- 
tion for  the  sum  of  $1,004.77,  and  upon  the  second  count  for  the 
sum  of  $504.33,  amounting  in  all  to  the  sum  of  $1,509.60;  and 
the  court  rendered  judgment  upon  the  counter-claim  in  favor  of 
the  defendants  for  the  sum  of  $1,236.58,  and  awarded  an  execu- 
tion in  favor  of  the  plaintiff  for  the  amount  of  the  difference  be- 
tween the  two  findings,  to-wit,  the  sum  of  $273.02,  and  for  the 
costs  of  the  suit.     From  this  judgment  the  plaintiff  appeals. 

It  will  be  seen  that  there  is  but  one  question  presented  in  this 
record,  viz. :  Whether  the  set-off  pleaded  was  properly  allowed 
against  the  plaintiff's  claim.  There  can  be  no  question,  under  the 
statutes  of  this  State,  that  one  of  two  defendants  jointly  sued 
may  plead  as  a  set-off  a  separate  demand  due  him  from  the  plain- 
tiff. The  Supreme  Court  of  this  State  has  so  held  in  a  line  of 
decisions  beginning  with  the  ease  of  Austin  v.  Feland,  8  Mo.  309, 
and  continuing  up  to  the  case  of  Mortland  v.  Holton,  44  id.  58, 
and  we  know  of  no  contrary  authority  in  any  of  the  later  decisions. 
It  seems  however  that  the  question  as  here  presented  is  not  gov- 
erned by  the  statute  of  this  State  nor  the  decisions  upon  that 
statute,  but  must  be  determined  by  the  act  of  Congress  under  which 
the  plaintiff  bank  was  authorized  to  transact  its  business,  and  the 
decisions  of  the  court  as  bearing  upon  that  act. 

The  act  of  Congress  prescribes  the  conditions  upon  which  I^a- 
tional  banks  shall  be  created,  the  powers  they  possess  and  conse- 
quences of  their  failure  to  meet  their  obligations.  In  our  judg- 
ment persons  dealing  with  these  institutions  can  only  acquire  and 
enforce  rights  against  them  under  the  limitations  designated  in 
the  act  above  referred  to. 

Section  5234  of  this  act  provides  for  the  appointment  of  a  re- 
ceiver of  an  insolvent  bank,  who,  under  the  directions  of  the 
Comptroller  of  the  Currency,  shall  take  possession  of  the  books, 
records  and  assets  of  every  description  of  such  association,  collect 
all  debts,  dues  and  claims  belonging  to  it,  sell  its  real  and  per- 
sonal property  and  pay  over  the  money  to  the  Treasurer  of  the 
United  States,  subject  to  the  order  of  the  Comptroller  of  the 
Currency.  Provision  is  then  made  for  a  ratable  dividend  of  the 
•money  so  paid  over  to  him  by  such  receiver  on  all  such  claims  as 
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may  liave  been  proved  to  his  satisfaction  or  adjudicated  in  a  court 
of  competent  jurisdiction,  and  shall  make  further  dividends  as  the 
proceeds  of  the  assets  are  paid  over  to  him,  and  the  remainder  of 
the  proceeds,  if  any,  shall  be  paid  to  the  shareholders.  In  order 
to  further  secure  an  equal  distribution  of  the  assets  of  the  bank, 
section  5242  declares  all  transfers  of  the  notes,  bonds,  bills  of  ex- 
change owing  to  any  National  banking  association,  or  of  deposit 
to  its  credit;  all  assignments  of  mortgages,  sureties  on  real  estate, 
or  of  judgments  or  decrees  in  its  favor;  all  deposits  of  money  or 
other  valuable  thing  for  its  use  or  for  the  use  of  any  of  its  share- 
holders or  creditors,  and  all  payments  of  money  to  either,  made 
after  the  commission  of  an  act  of  insolvency,  or  in  contemplation 
thereof,  made  with  a  view  to  the  preference  of  one  creditor  to 
another,  except  in  payment  of  its  circulating  notes,  shall  be  utterly 
null  and  void. 

It  is  perfectly  clear  from  this  that  the  act  of  Congress  estab- 
lishing these  banks  intended  :  "  1.  To  secure  the  government  for 
the  payment  of  the  notes  ;  and  2.  To  secure  equality  among  the 
creditors  of  the  bank  in  the  division  of  the  property  and  proceeds 
thereof ;  that  there  should  be  no  preference  of  one  creditor  above 
another ;  all  should  share  ratably  in  the  proceeds  of  the  associa- 
tion. The  provisions  are  just  and  equitable  and  commend  them- 
selves to  the  mind  of  every  lover  of  equal  and  exact  justice."  Mr. 
Justice  FiELB,  in  National  BanTc  v.  Colby,  21  Wall.  609;  1  Nat. 
Bank  Cas.  109,  says  :  "  This  design  would  be  defeated  if  a  pref- 
erence in  the  application  of  the  assets  could  be  obtained  by  ad- 
versary proceedings.  The  priority  of  the  United  States  and  the 
ratable  distribution  among  the  general  creditors,  so  studiously  pro- 
vided for  in  the  act,  would  in  that  case  be  lost." 

If  the  theory  of  the  lower  court  is  correct,  then  its  judgment 
has  the  very  opposite  effect  of  that  clearly  intended  by  the  Na- 
tional Bank  Act,  *.  e.,  in  giving  the  indorser  of  the  note  in  ques- 
tion credit  for  the  entire  amount  of  his  deposit  while  the  other 
creditors  must  be  satisfled  with  just  what  the  assets  of  the  bank 
will  pay,  whether  it  be  ten,  twenty  or  fifty  per  cent.  To  illustrate: 
A.  has  $1,000  to  his  credit  on  the  books  of  the  bank ;  B.  has 
$2,000 ;  C.  has  no  deposit,  but  owes  the  bank  a  note  of  $2,500  on 
-which  B.  is  indorser;  the  bank  fails  and  is  put  in  the  hands  of  a 
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receiver ;  A.  must  be  satisfied  with  what  the  dividends  of  the  bank 
will  pay  on  his  $1,000  deposit ;  while  B.  on  account  of  his  in- 
dorsement for  0.  tenders  $500  more,  which  with  the  credit  of  his 
deposit  pays  ofi  the  note  of  0.  and  saves  to  himself  the  fall 
amount  of  his  deposit ;  C.  then  protects  his  paper  by  repayment 
to  B.  and  the  result  is  clear.  Such  a  proposition  is  the  one  before 
us.  It  defeats  the  very  object  of  »the  law  and  cannot  be  upheld 
by  any  rule  of  fairness  and  justice. 

At  the  time  of  the  failure  of  this  bank  the  liability  of  the 
indorser  on  this  note  had  not  become  fixed  His  was  a  contingent 
liability.  The  indorser  owed  the  bank  nothing  at  the  time  it  went 
into  the  hands  of  the  receiver ;  the  note  was  not  due.  The  right 
of  action  against  him  first  accrued  to  the  receiver.  He  did  not 
stand  at  the  time  of  the  collapse  of  the  bank,  in  the  attitude  of  a 
debtor,  owing  an  immature  demand,  but  at  the  time  his  liability 
was  contingent.  One  cannot  set  off  a  demand  due  him  from  an 
insolvent  bank  against  a  liability  that  has  become  fixed  since  the 
appointment  of  a  receiver.  Jordan  v.  Bank,  74  N.  T.  467 ;  30 
Am.  Eep.  319.  The  receiver  succeeds  to  the  rights  of  the  bank 
existing  at  the  time  it  goes  into  liquidation.  Banh  v.  Wall,  56 
Me.  167  ;  Miller  v.  BanTc,  1  Paige,  444;  Colt  v.  Brown,  12  Gray, 
233.  The  right  of  the  set-off  must  be  perfect  and  available  at 
the  time  of  the  appointment  of  the  receiver  in  order  not  to  be 
affected  by  the  bank's  insolvency.  Bade  v.  McYay,  31  Ohio 
St.  231;  1  ISTat.  Bank  Gas.  353.  The  same  principle  is  enunciated 
by  Nklson,  J.,  in  Fry  v.  Evans,  8  Wend.  530;  also  in  Merritt 
V.  Seamen,  6  E".  T.  168. 

"When  a  banking  association,  organized  under  the  Banking 
Laws  of  Congress,  becomes  insolvent  and  passes  into  the  hands  of 
a  receiver  under  the  provisions  of  that  law,  the  respective'  rights 
and  liabilities  then  existing  between  it  and  its  creditors  and  debtors 
becomes  fixed,  and  all  its  property  and  assets  thereupon  subject^ 
after  satisfying  the  prior  claims,  if  any,  of  the  government  on  ac- 
count of  its  notes,  to  disposal  and  ratable  distribution  among  all 
its  general  creditors  upon  its  principle  of  equality.  No  subsequent 
lien  can  be  created,  or  right  of  preference  obtained  in  respect  to 
any  such  assets  or  property  after  the  appointment  of  a  receiver. 
Balch-Y.  Wilson,  25  Minn.  299. 


COUET  OF  APPEALS,  1888.  545 

Stephens  v.  SchucUmaun. 

The  rights  of  the  parties  to  this  suit  then  must  be  decided  with 
reference  to  the  condition  of  things  existing  when  Stephens  was 
appointed  receiver  and  took  charge  of  the  bank.  The  note  not 
being  then  due  the  liabihty  of  the  indorsfer  was  not  fixed  and  the 
right  of  set  off  did  not  exist,  and  not  existing  at  the  time  of  the 
appointment  of  the  receiver  it  is  quite  clear  that  it  does  not  spring 
into  Hfe  afterward.  Trust  Co.  v.  Harris,  3  Bosw.  76;  GlarTc  v. 
Brockway,  3  Keyes,  13 ;  Matter  of  Middle  District  Banh,  1 
Paige,  585 ;  Clarke  v.  Hawkins,  5  E.  I.  219. 

If  this  note  had  matured  before  the  failure  of  the  bank  and 
had  been  paid,  the  proceeds  would  have  passed  into  the  hands  of 
the  receiver  as  cash  assets,  subject  to  be  equally  and  ratably  dis- 
tributed among  the  general  creditors  of  the  association  after  set- 
tlement of  the  prior  claims  of  the  government  according  to  the 
provisions  of  the  Natioual  Banking  Law.  The  money  would 
have  gone  into  the  receiver's  hands  and  this  indorser  would  have 
come  in  for  his  deposit  upon  an  equality  with  all  the  other  cred- 
itors of  the  bank.  The  desire  of  the  maker  of  this  note  to 
secure  to  his  indorser  the  payment  of  his  deposit  in  full  may  be 
a  very  laudable  one  ;  it  is  one  however  which  in  view  of  the  pro- 
visions of  the  National  Banking  Law  cannot  be  consummated. 
The  notes  must  be  paid,  and  the  indorser  will  receive  his  ratable 
share  of  the  proceeds,  but  he  can  have  no  preference  over  other 
creditors.  The  unmistakable  force  and  meaning  of  the  Banking 
Act  is  to  place  all  unsecured  creditors  upon  the  same  footing  of 
equality  when  the  receiver  was  appointed.  The  indorser  of  the 
note  in  question  was  in  the  hue  of  unsecured  depositors  to  whom 
payment,  the  bank  being  insolvent,  was  prohibited;  he,  at  that 
time,  had  no  right  of  set-off  nor  any  equity  against  the  note  not 
then  matured,  which  passed  to  the  receiver.  To. allow  the  set-off 
now  that  the  note  has  matured,  and  thereby  make  payment  in  full 
to  the  defendant  indorser  in  discharge  of  his  obligation  to  the  bank, 
would,  in  our  judgment,  be  contrary,  not  only  to  the  policy  of 
the  law,  but  also  to  the  plain  meaning  of  its  provisions.  Bank 
V.  Taylor,  56  Penn.  St.  14 ;  Armstrong  v.  Scott,  36  Fed.  Kep.  63. 

We  have  not  been  unmindful  of  the  points  so  well  raised"  in 
the  brief  of  the  respondents,  nor  have  we  neglected  to  carefully 
examine  each  and  all  of  them,  togetlier  with  the  authorities 
Vol.  Ill— 69. 
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cited;  but  we  find  nothing  in  them  to  justify  us  in  departing 
from  the  provisions  of  the  "  National  Bank  Act,"  and  the  decis- 
ions of  the  various  courts  bearing  thereon.  On  the  admitted 
facts  the  judgment  of  the  trial  court  is  erroneous  as  a  conclusion 
of  law,  and  the  same  will  be  reversed  and  the  cause  remanded,  to 
be  disposed  of  as  indicated  herein. 
All  concur.  * 


Commissioners  of  Silver  Bow  County  v.  Davis. 

(6  Mont.  308.) 
Taxation  —  in  Territories  —  equalization. 

Shares  of  National  banks  in  the  Territories  are  taxable  like  other  personalty. 

In  Minnesota  stocks  or  shares  in  any  hank  or  company  are  taxable  except 
where  the  entire  capital  stock  is  invested  in  property  assessable  in  the  Terri- 
tory ;  in  Bow  county  mining  claims  not  patented  were  iiot  taxed,  and  when 
patented  were  assessed  at  $5  an  acre;  the  entire  capital  of  a  large  number 
of  mining  companies  were  assessable,  and  part  of  their  property  was  min- 
ing claims  ;  defendant's  shares  of  bank  stock  were  assessed  at  the  market 
value.     Held,  that  there  was  no  discrimination. 

APPEAL  from  District  Court,  Silver  Bow  county.     Action  to 
recover  taxes.     Judgment  for  plaintiff.     Defendant    ap- 
pealed. 

Knmols  &  Forhis,  for  appellant,  Davis. 

W.  W.  Dixon,  for  respondent,  Board  of  Commissioners  of  Sil- 
ver Bow  county. 

Wade,  C.  J.  This  is  an  action  by  the  plaintiff  and  respondent 
to  recover  the  sum  of  $1,562.75  from  the  defendant  and  appel- 
lant for  taxes  levied  for  the  year  1885  upon  certain  shares  of  the 
capital  stock  of  the  First  National  Bank  of  Butte,  owned  by  the 
appellant.  The  cause  was  tried  upon  the  following  agreed  state- 
ment of  facts : 

"  (1)  That  the  First  National  Bank  of  Butte  is  now,  and  was 
during  all  of  the  year  1885,  and  before  that  time,  a  corporation 
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duly  created  under  and  by  virtue  of  the  laws  of  the  United  States 
relating  to  National  banks,  and  located  and  carrying  on  a  general 
banking  business  in  Butte  City,  in  the  county  of  Silver  Bow  and 
Territory  of  Montana,  and  that  the  capital  stock  of  said  bank  i& 
$100,000,  divided  into  shares  of  $100  each. 

"(2)  That  during  all  of  said  year  1885  the  said  defendant, 
Andrew  J.  Davis,  was  the  owner  and  holder  of  nine  hundred  and 
forty  shares  of  the  capital  stock  of  said  bank,  and  that  said  shares 
were,  during  all  of  said  year,  and  are  now,  of  the  true  value  in 
money  at  private  sale,  and  of  the  market  value  (which  is  the 
same),  of  $125  each. 

"  (3)  That  for  and  in  the  said  year  1885  there  was  duly  levied 
and  assessed,  according  to  the  laws  of  Montana  Territory,  in  said 
Silver  Bow  county,  for  territorial,  county  and  other  purposes, 
upon  all  property  in  said  county  subject  to  taxation,  an  ad 
valorem  tax,  amounting  in  all  to  thirteen  and  three-tenths  mills  on 
each  dollar  of  assessed  valuation. 

"(4)  That  said  nine  hundred  and  forty  shares  of  stock  of  the 
said  First  National  Bank  of  Butte  were  assessed  for  taxation,  in 
the  manner  provided  by  the  laws  of  said  Montana  Territory  for 
the  said  year  1885,  to  said  defendant,  Andrew  J.  Davis  (who 
then  owned  and  held  said  shares  in  said  county  of  Silver  Bow),  at 
their  estimated  true  value  in  money  at  private  sale,  and  at  their 
market  vahie  (which,  is  the  same). 

','  (5)  That  the  said  defendant  has  not,  nor  has  said  bank,  or  any 
one  for  him  or  it,  ever  paid  said  tax  on  said  shares  so  assessed  as 
aforesaid,  or  any  part  of  said  tax. 

"(6)  That  in  the  general  assessment  of  said  Silver  Bow 
county  for  said  year  1885,  shares  of  stock  in  corporations  gener- 
ally were  assessed  in  accordance  with  the  provisions  of  section 
1003  of  chapter  53  of  the  fifth  division  of  the.  Revised  Statutes 
of  Montana  Territory,  as  amended  by  the  act  of  the  Legislative  As- 
sembly of  February  22,  1881,  on  page  67  of  the  Laws  of  1881 ; 
and  where  the  entire  capital  stock  of  any  incorporated  company 
was  invested  in  assessable  property  in  said  Territory,  such  stock, 
or  the  shares  thereof,  were  not  taxed,  and  that  mining  claims  not 
held  under  patent  from  the  United  States  were  not  assessed  or 
taxed  at  all,  and  where  held  under  patent  from  the  United  States, 
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were  assessed  at  the  government  price  of  $5  per  acre,  without 
regard  to  their  true  market  value;  that  there  are  a  large  number 
of  mining  corporations  in  Montana  Territory  whose  entire  capital 
stock  is  invested  in  assessable  property,  and  that  part  of  said  prop- 
erty consists  of  mining  claims." 

There  was  a  judgment  for  the  plaintiff  for  the  amount  claimed, 
from  which  the  defendant  appeals^  and  asks  for  a  reversal  of  the 
judgment,  for  the  reasons,  viz. :  First,  that  under  the  provisions 
of  the  General  Banking  Act,  shares  of  stock  in  National  banks  in 
the  Territories  are  exempt  from  taxation  ;  and,  second,  that  by 
the  laws  of  Montana,  and  by  the  showing  of  the  agreed  statement 
of  facts,  tliere  has  been  an  unjust  discrimination  against  the  ap- 
pellant in  the  taxation  of  his  shares  of  National  bank  stock.  Both 
of  these  questions  arise  under  the  following  section  of  the  Na- 
tional Banking  Act : 

"  Sec.  5319.  Nothing  herein  shall  prevent  all  the  shares  in  any  association 
from  being  included  in  the  valuation  of  the  personal  property  of  the  owner  or 
holder  of  such  shares,  in  assessing  taxes  imposed  by  authority  of  the  State 
within  which  the  association  is  located ;  but  the  Legislature  of  each  State 
may  determine  and  direct  the  manner  and  place  of  taxing  all  the  shares  of 
National  banking  associations  located  within  the  State,  subject  only  to  the 
two  restrictions  -that  the  taxation  shall  not  be  at  a  greater  rate  than  is  as- 
sessed upon  other  moneyed  capital  in  the  hands  of  individual  citizens  of  such 
State,  and  that  the  shares  of  any  National  banking.association  owned  by  non- 
residents of  aijy  State  shall  be  taxed  in  the  city  or  town  where  the  bank  is 
located,  and  not  elsewhere.  Nothing  herein  shall  be  construed  to  exempt  the 
real  property  of  associations  from  either  State,  county  or  municipal  taxes 
to  the  same  extent,  according  to  its  value,  as  any  other  real  property  is 
taxed."    E.  S.  Mont.,  §  1015. 

1.  The  proposition  of  the  appellant  is,  -that  by  virtue  of  this 
section,  the  i-ight  to  tax  National  bank  shares  is  limited  to  Na- 
tional banks- located  and  doing  business  in  a  State,  and  that  such 
shares  are  not  subject  to  taxation  in  a  Territorj'.  In  construing 
this  section,  reference  must  be  had  to  all  the  sections,  and  to  the 
general  scope  and  meaning  of  the  act  of  Congress  authorizing  and 
establishing  our  National  banking  system.  The  sections  or  dif- 
ferent parts  of  every  statute  must  be  construed  together,  and  as 
they  are  modified  by  one  another.  If  the  object  and  intent  of 
the  statute  is  distinctly  defined  and  clearly  expressed,  ordinary 
words  will  be  given  such  a  meaning,  if  they  have  such  a  mean- 
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ing,  as  to  make  them  harmonize  with  such  object  and  intent,  even 
though  they  might  be  so  interpreted  as  to  be  in  conflict  therewith. 
The  word  "  State  "  has  various  meanings.  It  may  mean  a  place ; 
it  may  mean  an  organized  political  community.  If  used  in  the 
latter  sense,  the  word  might  mean  the  same  as  Territory,  for  that 
is  also  an  organized  political  community. 

The  general  scope  and  purpose  of  this  act  of  Congress  was  to 
give  to  the  people  of  the  TJiiited  States,  whether  they  lived  in  a 
State  or  in  a  Territory,  a  uniform  system  of  banking,  whereby 
they  should  be  authorized  to  form  associations  for  carrying  on 
that  business.  It  requires  such  associations  in  their  certificates  to 
name  the  place  where  its  operations  of  discount  and  deposit  are 
to  be  carried  on,  designating  the  State,  Territory  or  district,  and 
the  particular  county,  city,  town  or  village.  §  5134.  Here  the 
words  "State,  Territory  or  district,"  mean  simply  the  place  — 
the  locality — in  which  the  business  is  to  be  carried  on. 

The  right  to  form  such  associations  is  made  a  privilege  —  a 
franchise  — which  is  distributed  equally  among  the  people  of  the 
States  and  Territories,  according  to  the  population  of  either  (see 
§§  5178-5180) ;  and  every  association  is  allowed  to  charge 
and  to  receive  interest  at  the  rate  allowed  by  the  laws  of  any 
State,  Territory  or  district  where  the  bank  is  located.  §  5197. 
Penalties  for  the  violation  of  any  of  the  provisions  of  the  act, 
by  the  officers  of  any  banking  association,  are  the  same,  whether 
such  violation  occurs  in  a  State  or  Territory.     §  5239. 

The  banking  system  created  and  established  by  the  act  extends 
alike  to  the  States  and  Territories.  The  Constitution  and  laws  of 
the  United  States,  which  are  not  locally  inapplicable,  have  the 
same  force  and  effect  in  the  Territories  as  elsewhere  within  the 
United  States.  U.  S.  E.  S.,  §  1891.  The  Territories  are  as  much 
a  part  of  the  United  States  as  are  the  States.  There  is  but  one 
banking  system  for  all.  No  provisions  of  the  Banking  Act  are  lo- 
cally inapplicable  to  the  Territories.  The  legislative  powers  of  the 
Territories  extend  to  all  rightful  subjects  of  legislation.  It  is  just 
as  competent  for  a  Territorial  Legislature  to  determine  and  to  di- 
rect the  manner  and  the  place  of  taxing  personal  property  as  it 
is  for  a  State  Legislature  to  do  the  same  thing.  In  this  respect 
their  powers  are  alike.     Either  may  levy  and  assess  taxes  upon 
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property  subject  to  taxation  within  its  jurisdiction.  Each  must 
raise  a  revenue  by  taxation  for  carrying  on  the  local  government. 
The  National  banking  system  extending  over  each  alike,  it  would 
seem  that  the  words  of  section  5219,  "  in  assessing  taxes  imposed 
by  authority  of  the  State  within  which  the  association  is  located," 
ought  to  be  interpreted  to  mean  the  legislative  authority,  or  the 
authority  within  the  locality  in  which  the  banking  association  is 
situated  that  may  rightfully  and  legally  levy  and  assess  taxes  upon 
personal  property.  Otherwise  burdens  are  imposed  upon  banking 
associations  in  the  States,  and  exemptions  are  allowed  to  these  in 
the  Territories,  which  would  be  inconsistent  with  the,  whole  spirit 
of  the  act,  which  was  designed  to. give  a  uniform  system  to 
every  locality.  If  this  interpretation  of  the  word  "  State "  be 
correct,  then  there  are  no  restrictive  words  in  section  5219, 
which  is  a  part  of  chapter  3  of  the  act,  and  is  controlled  by 
section  5157,  which  provides  that  chapters  2,  3  and  4,  which 
are  expressed  without  restrictive  words  as  applj'iug  to  "  Na- 
tional banking  associations,"  or  to  "associations,"  apply  to  all 
associations  organized  to  carry  on  the  business  of  banking  un- 
der any  act  of  Congress.  If  this  intei-pretation  is  not  correct, 
then,  by  virtue  of  the  same  section,  the  real  estate  of  any  bank- 
ing association  in  a  Territory  is  exempt  from  taxation,  and  by  vir- 
tue of  section  5242  attachments  and  injunctions  may  issue  against 
banking  associations  before  final  judgment  if  located  in  a  Terri- 
tory. And  so  if  the  word  "State"  means  one  of  the  United 
States,  and  not  the  place  in  which  the  banking  association  is  lo- 
cated, then,  while  the  Comptroller  of  the  Currency,  by  virtue 
of  section  5181,  is  given  authority  to  equalize  the  currency  in 
a  State  according  to  the  population,  he  has  no  such  power  in 
the  Territories. 

These  incongruities  are  avoided,  and  the  act  made  consistent 
and  harmonious  by  giving  to  it  a  uniform  operation  in  the 
States  and  Territories,  which  can  be  done  without  violating 
any  of  its  words  or  phrases,  and  which  was  the  evident  pur- 
pose of  Congress  when  it  provided  a  banking  system  for  the 
people  of  the  United  States. 

2.  The  second  proposition  is  that  by  the  laws  of  Montana 
-and  by  the  showing  of  the  agreed  statement  of  facts,  there  has 
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been  an  nnjust  discrimination  against  the  appellant  in  the  taxa- 
tion of  his  shares  of  National  bank  stock.  The  statute  of  the 
Territory  concerning  property  subject  to  taxation  provides,  among 
other  things,  for  the  taxation  of  ' '  stocks  or  shares  in  any  bank 
or  company,  incorporated  or  otherwise,  and  when  by  any  other 
State  or  Territory,  and  whether  situated  in  this  Territory  or  not, 
except  that  where  the  entire  capital  stock  of  any  incoi'porated 
company  shall  be  invested  in  assessable  property  in  the  Territory 
of  Montana,  such  stock  shall  not  be  taxed."     12  Sess.  L.  67. 

The  sixth  finding  of  fact  is,  in  substance,  that  in  the  year  1885, 
in  Silver  Bow  county,  shares  of  stock  in  corporations  generally 
were  assessed  in  accordance  with  the  provisions  of  the  fore- 
going statute ;  and  where  the  entire  capital  stock  of  any  incor- 
porated company  was  invested  in  assessable  property  in  the  Ter- 
ritory, such  stock  or  the  shares  thereof  were  not  taxed,  and 
that  mining  claims  not  held  under  patent  from  the  United 
States  were  not  assessed  or  taxed  at  all,  and  where  held  under 
patent  were  assessed  at  government  price  of  $5  per  acre  without 
regard  to  the  market  value;  that  there  are  a  large  number  of 
mining  corporations  whose  entire  capital  stock  is  invested  in 
assessable  property  ;  and  that  part  of  said  property  consists  of 
mining  claims.  It  is  also  found  as  a  fact  that  nine  hundred 
and  forty  shares  of  stock  in  the  First  National  Bank  of  Butte, 
in  said  county,  were  assessed  and  taxed  for  the  year  1885  at 
the  market  value,  and  at  the  same  rates  as  other  property  in 
said  county. 

Shares  in  corporations  represent  the  capital  stock.  If  the  capi- 
tal stock  is  taxed  the  shares  ought  not  to  be ;  -and  if  the  shares 
are  taxed  the  capital  stock  ought  to  be  exempt.  If  both  are 
taxed,  there  will  be  doiible  taxation  To  prevent  this  the  Legis- 
lature provided  that  if  the  entire  capital  stock  was  in  the  Terri- 
tory and  assessable  the  shares  should  be  exempt.  The  converse 
of  this  would  be  true,  that  if  the  capital  stock  was  not  assessable 
the  shares  would  be  subject  to  taxation.  If  the -capital  stock  was 
not  within,  the  Territory,  and  therefore  not  assessable,  or  if  it  was 
exempt  from  taxation  by  law,  tlie  result  would  be  the  same,  and 
the  shares  would  be  subject  to  taxation.  National  bank  shares 
are  taxable,  but  the  right  to  tax  them  is  subject  to  the  condition 
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that  the  taxation  shall  not  be  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  hands  of  individual  citizens. 
§  5219,  K.  S.  U.  S, 

How  is  other  moneyed  capital  in  the  Territory  taxed  ?  This  is 
the  first  thing  to, be  determined,  in  order  to  ascertain  if  the  taxa- 
tion of  bank  shares  is  an  unjust  discrimination.  The  agreed 
statement  of  facts  shows  that  there  jare  a  large  number  of  mining 
corporations  in  the  Territory,  whose  entire  capital  stock  is  invested 
in  assessable  property,  and  that  part  of  said  property  consists  of 
mining  claims  assessed  for  taxation  at  the  rate  of  $5  per  acre 
•without  regard  to  market  value.  The  capital  stock  being  assessa- 
ble and  subject  to  taxation,  the  shares,  which  merely  represent 
such  capital  stock,  are  and  ought  to  be  exempt.  Otherwise  the 
same  property  would  be  taxed  twice  for  the  same  year.  But  if, 
for  any  reason,  the  capital  stock  of  these  corporations  could  not 
be  reached  for  taxation,  then  the  shares  would  become  assessable 
under  the  statute  of  the  Territory.  National  bank  stock  is  in  that 
condition.  It  is  not  subject  to  taxation.  It  is  represented  by 
government  bonds,  which  are  exempt,  and  henqe  bank  shares  are 
assessable  the  same  as  the  shares  in  other  corporations  whose  capi- 
tal stock  is  not  invested  in  the  Territory ;  and  in  order  to  show  an 
unjust  discrimination  against  bank  shares,  it  would  be  necessary  to 
show  that  the  taxation  of  sach  shares  resulted  in  a  higher  or 
greater  tax  upon  the  money  invested  than  results  in  the  taxation 
of  the  capital  stock  of  these  corporations  whose  capital  stock  is 
assessable  in  the  Territory.  It  is  immaterial  whether  the  taxation 
is  upon  the  shares  or  upon  the  capital  stock  if  the  tax  upon  the 
money  invested  is- equal. 

Mining  claims  are  real  estate,  and  it  is  legal  for  National  banks 
,to  purchase  and  to  hold  such  claims.  If  other  corporations  invest 
in  such  claims,  and  they  are  taxed  at  the  rate  of  $5  per  acre  with- 
out regard  to  the  market  value,  there  is  no  unjust  discrimination 
against  National  banks,  unless  the  mining  claims  which  they  may 
own  are  taxed  at  j,  higher  rate.  Nothing  of  this  kind  appears  in 
the  agreed  statement  of  facts. 

It  is  said  in  appel^lant's  argument,  that  it  may  be  safely  as- 
serted that  no  corporation  formed  under  the  laws  of  Montana, 
and  doing  business  in  the  Territory,  but  has  its  entire  capital  stock 
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invested  in  assessable  property  in  the  Territory,  and  that  the  shares 
of  stock  in  such  corporations  are  exempt  from  taxation.  Taking 
this  statement  to  be  true,  it  simply  shows  that  the  capital  stock  is 
taxed  instead  of  the  shares,  but  does  not  touch  the  proposition 
that  the  shares  ought  to  be  exempt  where  the  capital  stock  is  not 
taxed.  Suppose  the  capital  stock  is  not  in  the  Territory  or  assessa- 
ble here — and  that  is  the  case  in  hand — the  fact  that  the  shares  in 
other  corporations  whose  capital  stock  is  assessable  in  the  Territory 
are  exempt  from  taxation  has  no  bearing  on  the  question.  The 
inquiry  is  as  to  an  unjust  discrimination  against  bank  shares.  If 
money  is  invested  in  such  shares  and  taxed  at  the  same  rate  as 
money  invested  in  mining  or  other  corporations,  then  there  can 
be  no  just  cause  of  complaint,  because  in  one  case  the  money  is 
taxed  as  shares,  and  in  the  other  as  capital  stock.  There  is  no 
discrimination  against  a  bank  where  its  capital  stock  is  taxed  in 
the  form  of  shares,  and  in  favor  of  other  corporations  whose 
shares  are  exempt,  but  whose  capital  stock  is  taxed.  In  either 
case  the  moneyed  capital  of  the  corporation  is  taxed,  and  it  does 
not  mak6  much  difference  by  what  name  it  is  called.  It  would 
be  an  unjust  discrimination  in  favor  of  National  banks  not  to  tax 
their  shares  (their  capital  stock  being  exempt),  while  at  the  same 
time  subjecting  to  taxation  the  capital  stock  of  other  corporations 
whose  entire  capital  stock  is  invested  in  assessable  property  in  the 
Territory.  Shares  in  ITational  banks  are  taxable,  even  though  the 
entire  capital  stock  is  invested  in  United  States  bonds,  which  are 
exempt  from  taxation.  Van  Allen  v.  Assessors,  3  Wall.  573  ; 
1  Nat.  Bank  Cas.  1 ;  People  v.  Commissioners,  4  Wall.  244 ; 
1  Nat.  Bank  Cas.  9.  It  is  not  shown  that  the  entire  capital  stock 
of  the  bank  of  the  appellant,  or  that  any  part  of  such  stock,  is 
invested  in  assessable  property  in  Montana,  whereby  its  shares  of 
stock  become  exempt. 

The  board  of  commissioners  of  each  county  sits  as  a  board  of 
equalization  to  hear  complaints  and  to  adjust  and  to  equalize  tax- 
ation, but  it  is  not  shown  that  the  bank  or  the  appellant  ever 
appeared,  before  such  board  to  have  the  assessment  on  these  shares 
reduced  or  remitted,  or  to  show  that  there  was  a  discrimination 
against  the  bank  in  assessing  these  shares.  If  it  had  been  shown 
there,  or  here  in  the  agreed  statement  of  fact,  that  the  capital 
Vol.  Ill— 70. 
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stock  of  the  bank  was  invested  in  assessable  property  in  the  Ter- 
ritory, or  that  it  owned  property  in  the  Territory  which  had  been 
assessed  at  a  higher  rate  than  that  of  similar  property  belonging 
to  other  corporations  in  the  Territory,  or  that  such  deductions  had 
not  been  made  as  had  been  allowed  to  such  other  corporations, 
then  there  would  have  been  just  cause  of  complaint.  If  there 
were  no  deductions  to  be  made  from  the  amount  of  the  tax,  the 
tax  would  be  legal,  even  though  the  statute  proliibited  the  making 
of  authorized  lawful  deductions.  The  denial  of  a  right  is  no  in- 
jury to  him  who  has  no  right  to  enforce. 

Says  Justice  Millkr  in  Supermsors  v.  Stanley,  105  U.  S.  311 ; 
ante  33 :  "  What  is  there  to  render  it  [the  statute  of  New  York] 
void  as  to  a  shareholder  in  a  National  bank  who  owes  no  debts 
which  he  can  deduct  from  the  assessed  value  of  his  shares.  The 
denial  of  this  right  does  not  afl'ect  him.  He  pays  the  same 
amount  of  tax  that  he  would  if  the  law  gave  the  right  of  deduc- 
tion. He  would  be  in  no  better  condition  if  the  law  expressly 
authorized  him  to  make  the  deduction.  What  interest  has  he  in 
a  question  that  only  affects  others  ?  Why  should  he  invoke  the 
protection  of  the  act  of  Congress  in  a  case  where  he  has  no 
rights  to  protect  ? " 

The  statute  of  the  Territory  is  not  invalid  because  it  subjects 
bank  shares  to  taxation  and  exempts  the  shares  of  other  corpora- 
tions. In  order  to  affect  its  validity  it  would  be  necessary  to 
show  that  there  is  an  unjust  discrimination  in  the  amount  of  the 
tax  upon  the  money  invested  in  bank  shares  and  money  invested 
in  the  shares  of  other  corporations  in  the  Territory;  and  this  can- 
not be  shown  while  it  appears  that  in  one  case  the  money  is  taxed 
at  equal  rates  as  shares,  and  in  the  other,  as  capital  stock  invested 
in  the  Territory. 

The  appellant  has  no  legal  interest  in  the  question  as  to  how 
money  invested  in  other  corporations  in  the  Territory  is  taxed, 
unless  he  can  show  that  his  money,  invested  in  bank  shares,  is 
taxed  at  a  greater  rate,  thereby  making  an  unequal  discrimination 
against  his  investment.  Such  discrimination  does  not  appear  for 
the  following  reasons :  (1)  It  is  not  shown  that  the  bank  has  any 
of  its  capital  stock  invested  in  assessable  property  in  Montana. 
(2)  It  is  not  shown  that  it  is  the   owner  of  any  mining  claims 
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taxed  at  a  greater  rate  than  the  mining  claims  of  other  corpora- 
tions in  the  Territory.  (3)  It  is  not  shown  that  any  deductions 
were  denied  in  taxing  the  Bank  shares  tliat  were  allowed  to  other 
corporations  of  the  Territory.  (4)  It  is  not  shown  but  what  the 
taxation  of  bank  shares  is  just  equivalent  to  the  taxation  of  other 
corporations  whose  entire  capital  stock  is  invested  in  assessable 
property  in  the  Territory.  (5)  It  does  not  appear  that  money  in- 
vested in  bank  shares  is  snbjected  to  any  higher  or  greater  rate 
of  taxation  than  any  other  moneyed  capital  invested  in  the  Terri- 
tory, (6)  On  the  contrary  it  does  appear  that  if  the  entire  capital 
stock  is  assessable  in  the  Territory,  the  shares  which  represent 
such  stock  ought  tb  be  exempt,  and  that  if  the  capital  stock  is 
exempt  for  any  reason,  tlie  shares,  in  order  that  there  may  be  no 
discrimination  in  their  favor,  ought  to  be  taxed.  (7)  If  money 
invested  in  a  National  banking  association  or  other  corporation 
is  taxed  at  the  same  rates  as  other  property,  it  is  immaterial 
whether  the  tax  is  levied  upon  the  shares  which  represent  the  capi- 
tal stock,  or  upon  the  capital  stock  itself.  In  either  case  the  same 
result  is  arrived  at  and  the  money  invested  is  subject  to  the  same 
and  equal  taxation.  (8)  The  right  to  form  banking  associations 
being  a  privilege  of  great  value,  by  means  of  which  large  profits 
are  earned  for  the  shareholders,  this  right  or  privilege  is  propertj'^, 
and  the  shares  become  subject  to  taxation  though  the  capital  stock 
is  exempt ;  and  so  a  banking  association  has  the  same  relation  .fo 
the  statute  of  the  Territory  as  would  any  other  corporation  whose 
capital  stock  was  not  invested  in  assessable  property  in  the  Terri- 
tory, in  which  case  the  shares  would  be  subject  to  taxation. 
The  judgment  is  affirmed,  with  costs. 
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(22  Neb.  U6.) 

Jurisdietion — penal  actions. 

Actions  and  proceedings  against  any  National  bank  may  be  brought  in  any 
State,  county  or  muuicipal  court  in  tlie  county  or  city  in  which  such  asso- 
ciation is  located,  having  jurisdiction  in  similar  cases,  to  enforce  a  penalty 
under  section  5198,  V.  S.  R.  S. 

TpEROE.  from  Johnson  county. 

T,  Appleget  dc  Son,  for  plaintiff. 

Osgood  Bros.,  for  defendant. 

Maxwell,  0.  J.  The  defendant  in  error  brought  an  action  in 
the  District  Court  of  Johnson  county  against  the  plaintiff  in  er- 
ror, under  section  5198  of  the  Ee vised  Statutes  of  the  United 
States,  to  recover  $100  as  a  penalty  under  said  section.  The 
plaintiff  in  error  demurred  to  the  petition  upon  two  grounds : 
First,  that  the  court  did  not  have  jurisdiction  of  the  subject- 
matter  ;  second,  that  the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer  was  overruled,  and 
judgment  for  $100  rendered  in  favor  of  the  defendant. in  error. 
The  only  error  assigned  in  this  court  is  the  want  of  jurisdiction 
of  the  trial  court.  Section  5198  of  the  Revised  Statutes  of  the 
United  States  provides  "  that  suits,  actions  and  proceedings 
against  any  association  under  this  title  may  be  had  in  any  circuit, 
district  or  territorial  court  of  the  United  States,  held  within 
the  district  in  which  such  association  may  be  established,  and  in 
any  State,  county  or  municipal  court  in  the  county  or  city  in  which 
said  association  is  located,  having  jurisdiction  in  similar  cases." 
This  section  removes  the  impediment  to  the  exercise  of  jurisdic- 
tion created  by  the  act  of  1789  (U.  S.  R.  S.,  §  711),  and  ex- 
pressly confers  jurisdiction  on  the  State  courts,  as  above  specified, 
concurrent  with  the  Federal  courts  in  "  suits,  actions  and  proceed- 
ings against  any  association  under  the  Banking  Act."     The  stat- 


SUPREME  COURT,  1887.  557 

First  National  Bank  of  Tecumseh  v.  Overmau. 

utcs  of  the  United  States  extended  over  every  State  as  a  part  of 
its  lavfs ;  and  although  exclusive  jurisdiction  may  be  given  to  the 
Federal  courts,  yet  if  it  is  not  so  given,  either  expressly  or  by 
necessary  implication,  the  State  courts  having  a  competent  juris- 
diction in  other  respects  may  be  resorted  to.  JIade  v.  Me  Vay,  31 
Ohio  St.  236;  2  ISTat.  Bank  Gas.  353;  Kinser  v.  Bank,  58  Iowa,  728; 
Ordway  v.  Bank,  47  Md.  217 ;  28  Am.  Eep.  455  ;  1  Nat.  Bank 
Cas.  559 ;  Olaflin  v.  Houseman,  93  U.  S.  130 ;  Gruher  v.  Banh, 
87  Penn.  St.  468 ;  30  Am.  Eep.  278 ;  2  Nat.  Bank  Cas.  382 ;  19 
Alb.  L.  J.  137 ;  PicJcett  v.  Bank,  32  Ark.  346 ;  2  Nat.  Bank 
Cas.  209 ;  Bow  v.  Bank,  50  Yt.  112  ;  28  Am.  Eep.  493 ;  2  Nat. 
Bank  Cas.  421 ;  Bletz  v.  Bank,  87  Penn.  St.  87 ;  30  Am.  Eep. 
343 ;  2  Nat.  Bank  Cas.  366. 

Authority  is  expressly  conferred  on  the  State  courts  having  ju- 
risdiction in  similar  cases. 

It  is  very  strenuously  contended  on  behalf  of  the  plaintiff  in 
error  that  Congress  cannot  impose  duties  on  the  State  courts,  and 
that  therefore  they  had  no  authority  to  act  in  the  premises.  But 
Congress  has  not  sought  to  compel  the  State  courts  to  act  in  a 
case  hke  that  under  consideration,  nor  has  it  sought  to  impose 
duties  upon  them.  It  simply  confers  the  authority  —  in  effect 
permits  them  —  to  hear  and  determine  such  cases,  but  without 
compulsion.  1  Kent  Com.  400.  The  State  courts  do  not  exer- 
cise a  new  jurisdiction  conferred  upon  them,  but  their  ordinary 
jurisdiction,  derived  from  their  Constitution  under  the  State  law. 
Claflin  V.  Houseman,  93  U.  S.  130. 

The  State  tribunals  therefore  have  jurisdiction.  There  is  no 
error  in  the  record  and  the  judgment  is  affirmed. 

The  other  judges  concur. 
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ScHijTLEE  National  Bank  v.  Bollong. 

(24  Neb.  831.) 

Pleading  —  verification  —  attorney's  clerk  — joinder  of  causes  —  aepan-ately 
stating  and  numbering.  Usury  —  action  for  penalty — pleading — juris- 
diction —  venue. 

A  notary  public,  who  is  clerk  of  an  attorney,  may  administer  an  oath  to  verify 
a  pleading  prepared  by  such  attorney. 

Where  several  causes  of  action  are  set  forth  in  a  petition  without  being  sepa- 
rately stated  and  numbered,  it  is  error  for  the  court  to  overrule  a  motion  of 
the  defendant  to  require  the  plaintiff  to  separately  state  and  number  his 
causes  of  action.  This  is  a  statutory  right  which,  unless  the  defendant  has 
waived,  he  may  insist  upon. 

When  an  action  is  brought  to  recover  a  penalty  under  sections  5197  and  5198  U. 
S.  B.  S. ,  for  taking,  receiving,  reserving  or  charging  a  rate  of  interest  greater 
than  is  allowed  by  law,  it  is  necessary  to  allege  in  the  petition  that  the 
act  was  "knowingly  done." 

An  action  to  recover  a  penalty  under  section  5198  may  be  brought  in  any  court 
in  the  city  or  county  in  which  such  bank  is  located,  having  j  urisdiction  in 
similar  cases. 

ERROR  to  District  Court,  Colfax  county,  Maeshall,  J. 
Action  under  Revised  Statutes  United  States,  sections 
5197,  5198,  to  recover  double  tlie  amount  of  usurious  interest,  by 
Hector  C.  Bollong  against  Schuyler  National  Bank.  From  a 
judgment  for  the  plaintiff,  defendant  brings  error. 

E.  T.  Hodsdon,  for  plaintiff  in  error. 

G.  J.  Phelps  and  J.  A.  Orimison,  for  defendants  in  error. 

Maxwell,  J.  This  action  was  brought  on  the  19th  day  of 
March,  1887,  by  the  defendant  in  error  against  the  plaintiff  in 
error,  in  the  District  Court  of  Colfax  county,  to  recover,  under 
sections  5197  and  5198  of  the  Revised  Statutes  of  the  United 
States,  double  the  amount  of  interest  paid  on  certain  usurious 
contracts.  On  the  trial  of  the  cause  the  court  found  that  the  de- 
fendant in  error  had  paid  to  the  plaintiff  in  error  "  the  sum  of 
$912.42,  and  that  the  same  was  usurious,  as  in  said  petition  al- 
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leged."  The  court  tliereupon  rendered  judgment  in  favor  of  the 
defendant  in  error,  and  against  the  plaintiff  in  error,  for  the  sum 
of  $1,824.84,  "  being  double  the  amount  so  as  afore  said  charged, 
taken  and  received." 

The  first  ground  of  error  assigned  is  the  overruling  of  the  mo- 
tion of  the  plaintiff  in  error  to  strike  the  petition  from  the  files, 
on  the  ground  that  the  record  shows  "  that  the  affidavit  verifying 
the  petition  was  made  before  one  Clifton  C.  Sabin,  a  clerk  of  C. 
J.  Phelps,  one  of  the  attorneys  of  record  in  the  above-entitled 
action."  Section  118  of  the  Code,  as  it  existed  at  the  time  the 
verification  was  made,  authorized  any  person  "  before  whom  a  de- 
position might  be  taken "  to  administer  the  oath.  The  statute 
does  not  seem  to  prohibit  a  notary  in  the  ofiice  of  an  attorney 
from  administering  an  oath  verifying  a  pleading  prepared  by  such 
attorney.  The  motion  therefore  was  properly  overruled.  In  this 
decision  we  do  not  intend  to  qualify  what  has  been  said  by  the 
court  in  Payne  v.  Briggs,  8  Neb.  79,  as  under  our  Code  the  veri- 
fication of  a  pleading  is  to  a  great  extent  a  matter  of  form. 

2.  The  petition  contains  a  large  number  of  causes  of  action. 
These  several  causes  are  not  separately  stated  and  numbered  as 
required  by  section  93  of  the  Code.  The  defendant  below  (plain- 
tiff in  error)  filed  a  motion  to  require  the  plaintiff  below  (de- 
fendant in  error)  to  separately  state  and  number  his  causes  of 
action.  This  motion  the  court  overruled,  to  which  the  plaintiff 
in  error  excepted,  and  now  assigns  the  same  for  error.  The  mo- 
tion to  separately  state  and  number  the  causes  of  action  should 
have  been  sustained.  A  large  number  of  the  causes  of  action  had 
accrued  more  than  two  years  before  the  bringing  of  this  suit,  and 
had  they  been  separately  stated  and  numbered,  would  have  been 
subject  to  demurrer.  This  right  the  defendant  below  was  de- 
prived of  by  -the  ruling  of  the  court.  A  plaintiff  cannot  jumble 
his  causes  of  action  together,  and  in  answer  to  an  erroneous 
overruling  of  a-  motion  to  separately  state  and  number,  say  that 
no  injury  has  resulted  from  such  ruling.  Section  93  provides 
"  that  where  the  petition  contains  more  than  one  cause  of  action, 
each  shall  be  separately  stated  and  numbered."  Each  cause  of 
action  set  out  in  a  petition  must  show  that  the  defendant  is  liable 
to  the  plaintiff  upon  the  matter  stated  in  that  count,  and  where 
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objection  is  made,  the  plaintiff  should  be  required  to  file  a  peti- 
tion in  due  form. 

3.  Section  5198  of  the  Revised  Statutes  of  the  United  States 
provides  "  that  the  taking,  receiving  or  reserving  or  charging  a  rate 
of  interest  greater  than  is  allowed  by  the  preceding  section,  v^^hen 
knowingly  done,  shall  be  deemed  a  forfeiture  of  the  entire  in- 
terest which  the  note,  bill  or  other  evidence  of  debt  carries  with 
it,  or  which  has  been  agreed  to  be  paid  thereon.  In  case  the 
greater  rate  of  interest  has  been  paid,  the  person  by  whom  it  has 
been  paid,  or  his  legal  representative,  may  recover  back,  in  an  ac- 
tion in  the  nature  of  an  action  of  debt,  twice  the  amount  of  the 
interest  thus  paid  from  the  association  taking  or  receiving  the 
same ;  provided  such  action  is  commenced  within  two  years  from 
the  time  the  usurious  transaction  occurred."  There  is  no  statement 
in  the  petition  that  the  bank  knowingly  contracted  for  and  received 
a  greater  rate  of  interest  than  is  allowed  by  law,  nor  are  there 
other  words  which  are  equivalent  thereto.  The  right  to  recover 
is  made  to  depend  upon  this  condition,  and  this  court  has  no  right 
to  waive  the  making  of  such  allegation.  The  petition  therefore 
fails  to  state  a  cause  of  action  in  that  regard. 

4.  The  plaintiff  in  error  contends  that  the  State  courts  have  no 
jnrisdiction,  that  being  conferred  exclusively  on  the  Federal  tri- 
bunals. In  Bank  v.  Overman,  22  N"eb.  116  ;  34  N.  "W.  Eep. 
lOT ;  ante  556,  we  held  that  the  State  courts  do  have  jurisdic- 
tion. That  decision  was  rendered  after  a  careful  examination  of 
the  decisions  of  the  several  courts,  both  State  and  National,  and 
we  believe  it  to  be  correct.  It  will  therefore  be  adhered  to.  As 
there  must  be  a  new  trial,  it  is  unnecessary  to  consider  the  other 
assignments  of  error. 

The  judgment  of  the  District  Court  is  reversed  and  the  cause 
remanded  for  further  proceedings.     The  other  judges  concm\ 
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T^RROE  to  District  Court,  Colfax  county,  Marshall,  J. 

E.  T.  JSodsdon,  for  plaintifE  in  error. 

0.  J.  Phelps  and  J.  'A.  Grimison,  for  defendants  in  eri'or. 

Maxwell,  J.  The  questions  involved  in  this  case  are  the 
same  as  those  presented  in  the  case  of  Bank  v.  Bollong,  ante 
558,  and  the  same  ruling  will  be  made  thereon.  The  judgment 
of  the  District  Court  is  reversed  and  the  cause  remanded  for 
further  proceedings.     The  other  judges  concur. 


ScHmrLEE  National  Bank  v.  Bollong. 

(24  Neb.  825.) 

Usury  —  penalty  —  State  courts  —  jurisdiotio-n  —  usurious  discount.     Evidence 
—  memoranda  to  refresh  memory. 

The  courts  of  record  of  the  several  States  have  jurisdiction  in  actions  brought 
under  sections  5197,  5198,  of  the  Revised  Statutes  of  the  United  States,  to 
recover  from  National  banks  the  penalty  for  knowingly  taking,  receiving, 
reserving  or  charging  a  rate  of  interest  greater  than  is  allowed  by  law. 

Where  the  usurious  interest  is  discounted  from  the  face  of  the  note,  the  bank 
can  only  recover  the  face  of  the  note  less  the  interest  deducted.  If  the  bor- 
rower pays  the  usurious  interest  in  advance,  he  may  recover  double  the  in- 
terest so  paid. 

Memoranda  to  refresh  the  memory  of  a  witness  must  have  been  madS  re- 
cently after  the  fact  in  regard  to  which  he  testifies.  Memoranda  prepared 
by  the  attorneys  of  the  witness  several  months  after  the  occurrence  of  the 
facts  testified  to,  from  other  evidence  in  possession  of  the  witness,  are  not 
admissible  to  refresh  his  memory. 

ERROR  to  District  Court,  Colfax  county,  Marshall,  J.     Ac- 
tion under  Revised  Statutes  United  States,  sections  519Y, 
6198,  to  recover  penalty  by  John  G.-  Bollong  against  Schuyler 
Vol.  III.— 71. 


562  NEBRASKA 


Schuyler  National  Bank  v.  Bollong. 


National  Bank.     From  judgment  for  plaintiff,  defendant  brings 
error. 

E.  T.  Hodsdon,  for  plaintiff  in  error. 

0.  J.  Phelps  and  J.  A.  Orimison,  for  defendant  in  error. 

Maxwell,  J.  On  the  16th  day  of  August,  188T,  the  defend- 
ant in  error  brought  an  action  against  the  plaintiff  in  error,  in  the 
District  Court  of  Colfax  county,  to  recover  the  penalty,  under 
sections  5197  and  5198  of  the  Revised  Statutes  of  the  United 
States,  for  receiving,  etc.,  usurious  interest.  On  the  trial  of  the 
cause  in  the  court  below  judgment  was  rendered  in  favor  of  the 
defendant  in  error  for  the  sum  of  $402.80. 

The  first  objection  of  the  plaintiff  in  error  is  that  the  State 
courts  have  no  jurisdiction  of  the  subject-matter  of  the  action.  This 
question  was  before  the  court  in  Banh  v.  Overman,  22  Neb.  116 ; 
34  N.  W.  Eep.  107;  ante  556,  and  the  jurisdiction  was  sus- 
tained. It  is  said  (22  Neb.  116,  117 ;  34  N.  W.  Rep.  107) : 
"  Section  5198  of  the  Revised  Statutes  of  the  United  States  pro- 
vides '  that  suits,  actions  and  proceedings  against  any  association 
under  this  title  may  be  had  in  any  circuit,  district  or  territorial 
■  court  of  the  United  States,  held  within  the  district  in  which  such 
association  may  be  established,  and  in  any  State,  county  or  mw' 
nicipal  court  in  the  county  or  city  in  which  said  association  is  lo- 
cated, having  jurisdiction  in  similar  cases.' "  This  section  re- 
moves the  impediment  to  the  exercise  of  jurisdiction  created  by 
the  act  of  1789  (U.  S.  R.  S.,  §  711),  and  expressly  confers  juris- 
diction on  the  State  courts,  as  above  specified,  concurrent  with 
the  Federal  courts,  in  "  suits,  actions  and  proceedings  against  any 
association  under  the  Banking  Act."  The  statutes  of  the  United 
States  extend  over  every  State,  as  a  part  of  its  laws ;  and  al- 
though exclusive  jurisdiction  may  be  given  to  the  Federal  courts, 
yet  if  it  is  not  so  given,  either  expressly  or  by  necessary  implica- 
tion, the  State  courts,  having  competent  jurisdiction  in  other  re- 
spects, may  be  resorted  to.  Hade  v.  Mo  Vay,  31  Ohio  St.  236  ; 
2  Nat.  Bank  Cas.  353 ;  Einser  v.  Bank,  13  N.  W.  Rep.  59 ; 
Ordway  v.  Bank,  47  Md.  217 ;  1  Nat.  Bank  Gas.  559  ;  Olaflin 
V.  Housemcm,  93  U.  S.  130;  Gruber  v.  Bdnk,  19  Alb.  L.  J.  137 ; 
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87  Penn.  St.  46S ;  30  Am.  Kep.  378  ;  2  Nat.  Bank  Cas.  382  ; 
Pickett  V.  Bank,  32  Ark.  346  ;  2  Nat.  Bank  Cas.  209  ;  Dow  v. 
Bank,  50  Vt.  112 ;  28  Am.  Eep.  493  ;  2  Nat.  Bank  Cas.  421 ; 
Blets  V.  Bank,  87  Penn.  St.  87 ;  30  Am.  Kep.  343 ;  2  Nat.  Bank 
Cas.  366.  The  statute  confers  authority  on  the  State  courts,  and 
clothes  them  with  jurisdiction  to  try  cases  of  this  character.  The 
first  objection  therefore  is  overruled. 

2.  The  second  error  assigned  is  that  the  court  permitted  the 
defendant  in  error  to  recover  twice  the  full  amount  of  interest 
paid  by  him  to  the  defendant.  The  amount  of  recovery  depends 
iipon  the  provisions  of  section  5198,  which  declare  "  that  in  case 
the  greater  rate  of  interest  has  been  paid,  the  person  by  whom  it 
has  been  paid,  or  his  legal  representatives,  may  recover  back,  in 
an  action  in  the  nature  of  an  action  of  debt,  twice  the  amount  of 
the  interest  thus  paid  from  the  association  taking  or  receiving  the 
same."  Under  the  Banking  Law  of  February  25,  1863,  usury  for- 
feited the  entire  loan  or  debt.  This  however  was  deemed  too 
severe,  hence  the  act  of  1864  was  passed,  which  is  sections  5197, 
5198  of  the  Revised  Statutes  of  the  United  States.  These  sec- 
tions limit  the  rate  to  that  "  allowed,  by  the  law  of  the  State,  Ter- 
ritory or  district  wlaere  the  bank  is  located,  and  no  more,"  except, 
etc.  The  penalty  under  the  act  of  1864,  for  charging  illegal  in- 
terest, is  "  the  forfeiture  of  the  entire  interest  which  the  note,  bill 
or  other  evidence  of  debt  carries  with  it,  or  which  has  been  agreed 
to  be  paid  thereon  ;"  and  where  the  greater  rate  of  interest  has 
been  paid,  twice  the  amount  thereof'  may  be  recovered  back  by 
the  person  paying  the  same,  or  his  legal  representatives.  H^ill  v. 
Bank,  15  Fed.  Rep.  433;  Grooker  v.  Bank,  4  Dill.  358;  1 
Nat.  Bank  Gas.  317 ;  Bank  v.  Qarlinghouse,  22  Ohio  St.  492 ; 
1  Nat.  Bank  Cas.  811 ;  Bank  v.  Overholt,  96  Penn.  St.  329, 
post  ;  Gray  v.   Bennett,  3  Mete.  522 ;    Wiley  v.  Starhuck, 

44  Ind.  298 ;  Bank  v.  Karmany,  98  Penn.  St.  65  ;  post  ; 

Bank  v.  Trimble,  40  Ohio  St.  629 ;  Bank  v.  Bearing,  91  U,  S. 
29 ;  1  Nat.  Bank  Cas.  117.  In  this  case  the  testimony  clearly 
shows  that  the  defendant  in  error  had  paid  to  the  plaintiff  in 
error  more  than  $200  on  the  nsnrious  contracts  set  out  in  the 
petition.  The  court  therefore  did  not  err  in  rendering  a  judg- 
ment for  twice  the  amount  so  paid. 
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3.  It  is  claimed  that  the  court  permitted  the  defendant  in  error 
to  testify  from  a  paper  called  "  Memoranda,"  prepared  for  him 
by  his  attorneys.  The  courts  are  not  in  entire  harmony  as  to  the 
character  of  the  memoranda  from  which  a  witness  may  refresh  his 
memory.  The  better  rule  however  seems  to  be  that  the  notes 
and  memoranda  should  have  been  made  up  by  the  witness  at  the 
moment  or  recently  after  the  fact,  tif  they  were  made  up  at  the 
distance  of  months  thereafter,  ordinarily  they  will  not  be  suf- 
ficient. In  other  words,  where  a  party  relies  upon  memoranda  to 
refresh  his  memory,  it  must  appear  that  at  the  time  he  prepares 
the  memoranda  he  knew  it  to  be  correct ;  and  that  from  such 
knowledge,  with  his  memory  so  refreshed,  he  is  enabled  to  testify 
from  recollection  as  to  the  original  facts.  Any  thing  referred  to 
by  a  witness  to  refresh  his  memory  must  be  shown  to  the  adverse 
party,  if  so  desired,  and  he  may  cross-examine  the  witness  thereon, 
but  it  is  not  required  to  put  the  paper  in  evidence.  Peck  v. 
Lake,  3  Lans.  136 ;  Tibhetts  v.  Sternberg,  &&  Barb.  201.  Memo- 
randa prepared  by  the  attorneys  for  the  defendant  in  error  is  not 
shown  to  have  been  of  such  a  character  as  would  have  justified 
the  defendant  in  error  to  have  refreshed  Bis  memory  from  the 
same.  The  witness  however  testified  almost  entirely  from  his 
own  memory  of  the  events  stated,  and  no  prejudicial  error  seems 
to  have  occurred  from  the  partial  use  of  the  memoranda.  There 
is  no  error  in  the  record,  and  the  judgment  is  affirmed.  The 
other  judges  concur. 


Bbesslee  v.  Wayne  Cottntt. 

(35  Neb.  168.) 

Taxation —  stdck  —  aUowancefor  debts  of  holder. 

In  the  assessment  and  taxation  of  shares  of  National  bank  stock,  the  owners 
thereof,  having  no  other  credits  or  moneyed  capital,  are  entitled  to  deduct 
their  bona  fide  debts  from  the  value  of  such  shares  of  stock. 

Eeese,  0.  J.     The  facts  in  this  case  are  conceded  to  be  that  on 
the  1st  day  of  April,  1887,   and  prior  thereto,  the  plaintiff  in 
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error  was  and  had  been  a  resident  of  the  precinct  of  Wayne, 
Wayne  county,  Nebraska,  and  was  on  the  said  date  the  "owner  of 
two  hundred  and  twenty-nine  shares  of  the  capital  stock  of  the 
First  National  Bank  of  Wayne  county,  Nebraska,  of  the  par  value 
of  $100  each,  of  the  total  value  of  $22,900.  Said  bank  is  a  cor- 
poration duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  United  States,  under  the  act  known  as  the  National 
Bank  Act.  U.  S.  K.  S.,  1874,  tit.  82.  On  or  about  the  1st  day 
of  April,  1887,  the  plaintiff  in  error  gave  a  list  of  his  taxable 
property  to  the  assessor  of  Wayne  precinct,  which  list  included 
the  number  of  shares  of  said  stock  first  mentioned,  and  at  the 
game  time  gave  to  such  assessor  a  list  of  debts  owing  by  him, 
duly  sworn  to,  amounting  to  $14,200,  and  asked  that  the  last- 
mentioned  amount  be  deducted  from  the  value  of  the  bank  stock 
owned  by  plaintiff  in  error,  he  having  no  other  credits  from 
which  he  could  deduct  such  indebtedness,  and  that  he  be  taxed 
and  assessed  only  upon  the  residue  of  said  shares,  viz.,  eighty- 
seven  shares.  The  assessor  refused  to  allow  such  deduction,  and 
returned  and  assessed  against  plaintiff  in  error  the  whole  number 
and  amount  of  said  shares,  such  shares  being  assessed  at  $25  each, 
without  deducting  the  indebtedness  referred  to.  On  the  6th 
day  of  June,  1887,  plaintiff  in  error  appeared  before  the  board  of 
county  commissioners  of  Wayne  county,  sitting  as  a  board  of 
equalization,  and  made  application  to  have  his  assessment  corrected 
by  allowing  him  the  deduction  for  debts,  owing,  as  before  men- 
tioned, which  application  and  request  was  by  said  board  refused. 
On  the  16th  day  of  January,  lb88,  said  plaintiff  in  error  filed  a 
petition  in  error  in  the  District  Court  of  Wayne  county,  and  the 
same  question  was  submitted  to  the  court,  and  the  decision  of  the 
county  board  was  by  that  court  afiirmed.  Plaintiff  now  assigns 
the  said  ruling  of  the  District  Court  as  error,  and  claims  that  he 
should  be,  and  by  law  is,  entitled  to  deduct  from  the  value  of  his 
shares  of  stock  in  said  National  bank  his  ionafide  debts,  and  he 
be  taxed  only  upon  the  residue.  Section  27,  chapter  77,  of  the  Com- 
piled Statutes,  entitled  "  Revenue,"  and  under  which  the  right  to 
offset  plaintiff's  indebtedness  is  claimed,  is  as  follows :  "  In  making 
up  the  amount  of  credits  which  any  person  is  required  to  list  for 
himself,  or  for  any  other  person,  company  or  corporation,  he  shall 
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be  entitled  to  deduct  from  the  gross  amount  of  credits  the  amount 
of  all  ionafide  debts  owing  by  such  person,  company  or  corpora- 
tion to  any  other  person,  company  or  corporation  for  a  considera- 
tion received,  but  no  acknowledgment  of  indebtedness  not  founded 
on  actual  consideration,  believed,  when  received,  to  have  been  ad- 
equate, and  no  such  acknowledgment  made  for  the  purpose  of  be- 
ing so  deducted,  shall  be  considered" a  debt  within  the  meaning  of 
this  section;  and  so  much  only  of  any  liability  as  surety  for 
others  shall  be  deducted  as  the  person  making  out  the  statement 
believes  he  is  legally  and  equitably  bound  and  will  be  compelled 
to  pay  on  account  of  the  inability  or  insolvency  of  the  principal 
debtor ;  and  if  there  are  other  siireties,  who  are  able  to  contribute, 
then  only  so  much  as  the  surety  in  whose  behalf  the  statement  is 
made  will  be  bound  to  contribute;  provided,  that  nothing  in  this 
section  shall  be  so  construed  as  to  apply  to  any  bank,  company  or 
corporation  exercising  banking  powers  or  privileges,  or  to  author- 
ize any  deductions  allowed  by  this  section  from  the  value  of  any 
other  item  of  taxation  than  credits."  The  proviso  at  the  end  of 
the  section  has  no  bearing  upon  this  case,  as  the  law  for  the  taxa- 
tion of  banks  is  to  be  found  elsewhere  in  the  chapter  referred 
to.  It  is  provided  by  section  5219  of  the  Revised  Statutes  of  the 
United  States,  that  the  taxation  of  shares  in  National  banks  shall 
not  be  at  a  greater  rate  than  is  assessed  upon  moneyed  capital  in 
the  hands  of  individual  citizens  of  the  States  where  the  banks  are 
located.  The  statute  of  the  State  of  New  York  governing  the  as- 
sessment of  property  required  the  board  of  assessors  to  prepare 
an  assessment-roll,  in  which  there  shall  be  set  opposite  the  name 
of  each  tax  payer  (1)  all  his  real  estate  liable  to  taxation,  and  its 
value;  (2)  the  full  value  of  all  his  personal  property,  after  deduct- 
ing the  just  debts  owing  by  him.  The  Court  of  Appeals  of  that 
State  held,  in  People  v.  Dolan,  3G  N.  Y.  59,  that  by  that  sec- 
tion, and  another  which  need  not  be  here  copied,  no  deduction 
from  the  value  of  shares  of  National  bank  stock  could  be  made  on 
account  of  indebtedness  of  the  tax  payer.  But  in  Supervisors  v.. 
Stanley,  105  U.  S.  305  ;  ante  33,  the  Supreme  Court  of  the' 
United  States  held  otherwise,  and  refused  to  accept  People  v. 
Dolan  as  authority.  In  the  case  of  Hills  v.  Bank,  105  U.  S. 
319 ;  ante  45,  the  same  conclusion  was  reached ;  and  in  Bank  v. 
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Britton,  from  Indiana,  105  U.  S.  325 ;  ante  48,  under  a  statute  of 
that  State,  almost  like  oar  own,  the  doctrine  was  reaffirmed  ;  and 
it  was  there  held  "  that  the  taxation  of  bank  shares  by  the  Indiana 
statute,  without  permitting  the  shareholder  to  deduct  from  their 
assessed  value  the  amount  of  his  bona  fide  indebtedness,  as  in  the 
case  of  other  investments  of  moneyed  capital,  is  a  discrimination 
forbidden  by  the  act  of  Congress." 

In  the  following  cases  it  has  been  held  by  the  Supreme  Court 
of  the  United  States  that  the  authority  of  the  States  to  tax  the 
shares  of  National  bank  stock  is  derived  wholly  from  the. act  of 
Congress  permitting  it,  and  that  without  the  consent  of 
Congress  such  bank  stock  shares  could  not  be  taxed  by 
State  authority  at  all.  McCulloch  v.  Maryland,  4  Wheat. 
316;  Osborn  v.  Bank,  9  id.  738;  Weston  v.  Charleston,  2 
Pet.  449 ;  People  v.  Weaver,  100  U.  S.  539-543 ;  2  Nat.  Bank 
Cas.  57.  By  this  it  will  be  seen  that  the  question  for  decision 
is  not  one  of  the  construction  to  be  placed  on  a  law  of  this 
State  but  upon  a  law  of  Congress,  thus  becoming  a  Federal 
question,  upon  which  the  Supreme  Court  of  the  United  States  is 
the  court  of  last  resort,  and  therefore  binding  on  us.  The  same 
question  was  before  the  Supreme  Court  of  Indiana  in  Wasson  v. 
Bank,  8  N.  E.  Rep.  97 ;  and  the  rule  of  the  Supreme  Court  of 
the  United  States  in  the  cases  cited  was  followed.  In  that  case  it 
is  said  :  "  There  can  be  no  doubt  that  under  these  decisions  all 
credits  of  whatever  nature,  which  includes  the  credits  from  which 
the  tax  payer  may  deduct  his  hmxa  fide  debts,  as  here  decided, 
whether  interest-bearing  or  not,  ai-e  moneyed  capital,  in  the  sense 
in  which  the  term  is  used  in  the  act.  And  under  these  decisions, 
also,  statutes  which  allow  the  tax  payer  to  deduct  his  debts  from 
such  moneyed  capital,  and  deny  this  right  to  the  holders  of  shares 
of  National  bank  stock,  must  yield  to  the  paramount  act  of  Con- 
gress, which  inhibits  such  discrimination."  Substantially  the  same 
question  was  decided  by  the  Supreme  Court  of  California  in 
Miller  v.  Heilbron,  58  Cal.  133 ;  ante  330,  in  the  same  way.  See 
also  Buggies  v.  Fond  du  Lao,  10  N.  W.  Rep.  565 ;  Richards 
v.  Book  Bapids,  31  Fed.  Rep.  505  ;  Whiibeck  v.  Bank,  127  U.  S. 
193;  8  Sup.  Ct.  Rep.  1122;  ante  309;  Bank  v.  Paducah,  5 
Cent.  L.  J.  347;  1  Nat.  Bank  Cas.  300;  2  Flip.  61.     In  addi- 
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tion  to  the  fact  that  we  are  bound  by  the  decisions  of  the  Supreme 
Court  of  the  United  States  as  being  the  supreme  law  of  the  land, 
many  of  the  State  courts  have,  as  we  have  seen,  adopted  the  same 
rule.  The  judgment  of  the  District  Court  is  therefore  reversed, 
and  the  cause  remanded  for  further  proceedings  in  accordance 
with  law. 

The  other  judges  concur.         ♦  * 


NoETON  V.  Dbebt  National  Bank. 

(61  N.  H.  589 ;    60  Am.  Hep. ^4.) 

Ouaranty  hy  'bank  of  contract  between  third  persons. 

No  action  may  be  maintained  agfainst  a  National  bank  upon  a  contract  made 
by  its  cashier  on  its  behalf  to  guarantee  a  contract  between  third  persons 
for  delivery  of  building  materials. 

ACTION"  on  a  guaranty.     The  head-note  and  opinion  show  the 
necessary  facts. 

Wiggvn  di  Fuller,  for  plaintiff. 

O.  G.  c&  G.  K.  Ba/rtlett,  for  defendants. 

Allen,  J.  The  defendants'  cashier  had  no  authority  to  make 
the  guaranty,  and  there  was  nothing  in  the  acts,  conduct  or 
course  of  business  of  the  defendants'  officers,  by  which  he  was 
held  out  as  having  authority. to  make  it.  The  guaranty  itself  be- 
ing false  and  a  fraud  upon  both  parties,  the  cashier  undertook  to 
cure  one  fraud  by  committing  another,  and  recorded  a  false  vote 
of  authority  to  make  the  guaranty,  and  certified  the  false  record 
to  the  plaintiff. 

Had  the  forged  record  been  a  true  one ;  had  the  directors  voted 
as  the  record  and  certificate  declared,  or  had  they  made  the  guar- 
anty themselves,  the  defendants  could  not  have  been  bound  by 
their  action,  for  a  guaranty  of  that  kind  would  have  been  beyond 
the  scope  of  their  powers.     The  power  of  corporations  is  limited 
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by  the  purposes  for  which  they  are  created,  and  which  are  named 
in  the  charter  or  act  authorizing  their  existence.  National  banks 
derive  their  powers  from  what  is  known  as  the  National  Banking 
Law  (act  of  Congress,  June  3,  1864,  U.  S.  K.  S.,  title  62), 
declaring  that  any  association  organized  under  the  act  shall  be  a 
body  corporate,  and 

"may  exerciise  by  its  board  of  directors,  or  duly  authorized  officers  or  agents, 
subject  to  law,  all  such  incidental  powers  as  may  be  necessary  to  carry  on  the 
business  of  banking,  by  discounting  and  negotiating  promissory  notes,  drafts, 
bills  of  exchange  and  other  evidences  of  debt;  by  receiving  deposits;  by  buy- 
ing and  selling  exchange,  coin  and  bullion;  by  loaning  money  on  personal  se- 
curity; and  by  obtaining,  issuing  and  circulating  notes  according  to  the  pro- 
visions of  this  title." 

E.eal  estate  may  be  purchased  and  held  for  immediate  accommo- 
dation in  the  transaction,  of  business,  and  received  in  the  collec- 
tion of  debts,  and,  as  security  for  previous  indebtedness.  U.  S. 
K.  S.,  §§  5136,  5137.  The  power  given  by  the  law  is  to  carry  on 
the  banking  business,  and  includes  such  incidental  powers  as  may 
be  necessary  to  effect  that  object.  It  is  nowhere  mentioned  that 
a  bank  may  guarantee  the  performance  of  written  contracts  made 
for  other  purposes  than  the  payment  of  money  or  the  transfer  of 
securities.  If  in  the  course  of  their  business,  the  bank  find  it 
necessary  to  indorse  for  transfer,  or  otherwise  specially  guarantee 
negotiable  commercial  paper  {People\'i  Bcmk  v.  National  BanTc, 
101  U.  S.  181 ;  2  Nat.  Bank  Cas.  97),  it  wiU  not  be  claimed  that 
the  guaranteeing  of  other  written  contracts  is  included  within  any 
of  its  powers,  general  or  special,  or  is  necessarily  incidental.  It 
is  no  part  of  the  business  of  a  bank,  nor  necessarily  incidental  to 
it,  to  guarantee  a  building  contract,  or  one  for  furnishing  build- 
ing materials ;  and  the  defendants  had  no  power  to  make  the 
guaranty  which  is  the  subject  of  this  action. 

The  plaintiff  claims  that  the  defendants  are  liable,  because  it 
was  the  duty  of  their  cashier  and  clerk  to  record  the  votes  and 
ofiieial  acts  of  the  directors,  and  the  bank  are  bound  by  the  false 
record  as  if  it  were  true  ;  or  that  the  plaintiff  in  good  faith  parted 
with  her  property,  relying  upon  the  strength  of  the  record  and 
the  guaranty,  and  the  defendants  are  estopped  from  denying  the 
truth  of  the  record  and  the  validity  of  the  guaranty.  The  doc- 
trine that  principals  are  bound  or  made  liable  for  the  wrongs  done 
Vol.  Ill— 73. 
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by  their  agents  or  servants  is  confined  to  cases  where  the  acts  com- 
plained of,  or  relied  on,  are  done  in  the  employment  of  the  prin- 
cipal as  a  part  of  the  ordinary  business  of  that  employment,  or  are 
authorized  or  directed  by  the  principal,  or  in  some  way  ratified 
and  adopted  by  him.  Acts,  though  done  by  an  agent  or  servant, 
unauthorized  and  unratified,  and  not  being  within  the  scope  of 
the  employment,  nor  a  part  of  the  ordinary  business  of  the  prin- 
cipal, cannot  bind  him  nor  make  him  liable;  and  the  doctrine  ap- 
plies with  special  force  to  corporations,  the  business  of  which 
can  be  carried  on  only  through  the  medium  of  agents.  Ang.  & 
Ames  Corp.,  §§  310,  311 ;  Add.  Torts,  §  1197 ;  Martin  v.  Great 
Falls  Mfg.  Co.,  9  N.  H.  51, 64 ;  Salem  Bank  v.  Gloucester  Bank, 
17  Mass.  1 ;  9  Am.  Dec.  Ill ;  Foster  v.  Essex  Bank,  17  Mass. 
479,  508;  9  Am.  Dec.  168;  Mechanics'  Bank  v.  Bank  of  Co- 
lumbia, 5  Wheat.  326  ;  Bank  v.  Dunn,  6  Pet.  51 ;  Bank  v.  Jones, 
8  id.  16;  United  States  v.  City  Bank  of  Columbus,  21  How. 
356.  The  defendants'  cashier  had  no  authority  to  make  the 
guaranty,  nor  was  his  act  in  making  it  ever  ratified  by  the  de- 
fendants. The  directors  in  fact  repudiated  it  as  soon  as  it  came 
to  their  knowledge.  It  was  no  part  of  the  duty  of  the  cashier 
to  make  the  guaranty,  nor  was  its  maiking  any  part  of  the  ordi- 
nary business  of  the  bank.  Nothing  of  the  kind  was  shown  to 
have  ever  been  done  before,  either  with  or  without  express  direc- 
tion. It  was  not  within  the  legalized  powers  of  the  defendants. 
The  fact  that  it  was  a  part  of  the  duty  of  the  cashier  to  record 
the  acts  and  votes  of  the  directors  does  not  make  his  false  record 
and  certificate  binding  upon  the  bank.  The  cashier  is  not  a  pub- 
lic officer  within  the  meaning  of  the  term,  appointed  by  the  public 
to  make  and  certify  records,  and  whose  duties  are  defined  by  law. 
If  he  was  held  out  by  the  defendants  as  their  agent  to  record  and 
show  the  acts  of  their  officers;  the  plaintiff  was  not  relieved  of 
the  duty  of  making  inquiry  into  the  legality  and  want  of  authority 
of  the  acts.  The  doctrine,  that  of  two  innocent  persons  defrauded 
by  a  third,  he  shall  suffer  who  has  enabled  a  delinquent  to  com- 
mit the  fraud,  has  no  application  here,  where  the  act  constituting 
the  fraud  was  no  part  of  the  cashier's  duty  nor  the  defendants, 
legitimate  business,  and  where  the  plaintiff  neglected  to  make  the 
necessary  inquiry  for  ascertaining  the  validity  of  the  act. 
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The  doctrine  of  ultra  vires  is  not  usually  applied  where  the 
party  setting  it  up  has  received  a  benefit  from  the  unempowered 
and  unlawful  act  relied  on  as  a  defense.  Rich  v.  Errol,  51  N. 
H.  350,  354;  West  v.  Errol,  58  id.  233 ;  United  States  v.  State 
Bank,  96  U.  S.  33 ;  Oold  Mining  Co.  v.  National  Bank,  id. 
640  ;  1  Nat.  Bank  Gas.  151 ;  National  Bank  v.  Matthews,  98  U. 
S.  621 ;  2  Nat.  Bank  Cas.  12 ;  Bank  v.  Whitney,  103  U.  S.  99  ; 
amte  5.  The  defendants  received  a  tract  of  land  which  the 
plaintiff  conveyed,  relying  for  payment  of  the  consideration  on 
the  guaranty  of  the  defendants.  The  guaranty,  the  conveyance 
and  the  pledge  of  the  note  and  mortgage  were  parts  of  the  same 
transaction,  and  though  the  land  was  not  received  directly  from 
the  plaintiff,  it  was  the  false  guaranty  which  induced  and  made 
possible  the  conveyance,  and  which  enabled  the  bank  to  collect 
the  overdraft  of  Lamprey.  It  was  a  benefit  received  from  the 
.  guaranty,  and  the  defendants  canjiot  be  permitted  to  repudiate 
the  unauthorized  contract  and  retain  the  fruits  of  it.  If  the  guar- 
anty is  denied,  the  benefit  must  be  restored.  The  plahitiff  can- 
not  recover  upon  the  guaranty.  If  he  desires,  he  may  amend  his 
declaration  by  adding  an  appropriate  count  for  the  recovery  of  the 
land,  or  its  vahie  if  sold. 

All  concur  except  Smith  and  Caepentee,  JJ.,  who  did  not  sit. 

Case  discharged. 


Conway  v.  Halsey. 

(44  N.  J.  L.  462.) 

Stockholder  —  action  against  directors  for  negligence. 

A  stockholder  in  a  National  bank  cannot  maintain  an  action  against  the  presi- 
dent and  directors  for  theif  neglect  and  mismanagement  of  the  aflfairs  of  th& 
bank,  whereby  insolvency  ensued  and  the  stock  became  worthless. 

IN  Supreme  Court,  before  Beaslet,  C.  J.,  and  Bixon,  Magie 
and  Paekee,  J  J.  The  declaration  was  to  the  effect  that  the  de- 
fendants, directors  of  the  Mechanics'  National  Bank  of  Newark, 
had  permitted  the  cashier  of  said  bank  to  control  and  manage  the 
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business  of  the  ha,nk  and  to  apply  the  money  and  property  of  the 
bank  as  suited  his  inclination,  and  without  reasonable  supervision 
of  the  defendants,  whereby  the  said  cashier  was  enabled  and  did 
make  away  with  the  entire  capital  of  said  bank  and  it  became 
largely  insolvent,  to  the  damage  of  plaintiff,  a  stockholder. 

C.  Borcherling,  for  plaiutifE.  « 

John  W.  Taylor,  for  defendants. 

Beaslet,  C.  J.  Since  the  decision  in  the  case  of  Smith  v.  Hurd, 
reported  in  12  Mete.  371 ;  46  Am.  Dec.  690,  and  which  occurred  in 
the  year  1847, 1  do  not  find  that  it  has  anywhere  been  doubted  that 
an  action  will  not  lie  in  behalf  of  a  stockholder  in  a  corporation 
against  its  directors  for  their  negligence  in  so  conducting  its  affairs 
that  its  capital  had  been  impaired  or  lost  and  the  shares  of  its 
stock  in  that  manner  rendered  worthless. 

That  judgment,  with  respect  to  its  constituent  facts,  was  iden- 
tical with  the  transaction  described  in  the  present  declaration,  for 
the  complaint  in  that  instance  was  that  the  directors  of  a  corporate 
company  had  by  their  malfeasance  in  delegating  the  whole  con- 
trol of  its  business  to  its  president  and  cashier,  occasioned  the 
waste  and  loss  of  its  entire  capital.  The  adjudication  was  rested 
on  general  principles  which  lie  at  the  basis  of  all  corporate  ex- 
istence. These  were  in  substance  the  following,  viz. :  That  there 
is  no  legal  privity  between  the  holders  of  shares  in  a  corporation, 
in  their  individual  capacity,  on  the  one  side,  and  the  directors  of 
such  company  on  the  other  ;  that  the  directors  are  not  the  bailees, 
agents  or  trustees  of  such  several  stockholders  ;  that  the  corpora- 
tion is  a  distinct  person  in  law,  in  whom  all  the  corporate  property 
is  vested,  and  to  whom  all  its  agents  and  officers  are  responsible 
for  all  torts  and  injuries  diminishing  or  impairing  its  property  ; 
that  the  individual  members  of  the  company  have  no  right  or 
power  to  intermeddle  with  the  property  or  concerns  of  such  com- 
pany, or  to  call  any  agent  or  officer  to  account,  or  to  discharge 
them  from  any  liability ;  that  the  injury  done  to  the  capital  by 
wastino-  it,  is  not  in  the  first  instance  nor  necessarily  a  damage  to 
the  stockholders ;  that  all  sums  which  could  in  any  form  be  re- 
covered ou  that  ground  would  be  assets  of  the  corporation,  to  be 
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applied  in  the  first  instance  to  the  payment  of  debts,  the  surplus 
only  being  distributable  among  the  stockholders,  and  that  it  is 
therefore  only  an  indirect,  contingent  and  subordinate  interest  in 
damages  so  to  be  recovered  that  is  vested  in  shareholders.  These 
are  the  main  grounds  leading  to  the  decision  in  the  case  referred 
to,  and  such  grounds  are  so  plainly  just  aud  reasonable  that  they 
appear  to  have  been  adopted  in  each  of  that  series  of  authorities 
on  the  subject  that  are  to  be  found  by  a  reference  to  any  of  the 
text-books.  Thomp.  Liability  of  Directors,  SSl ;  Field  Corp., 
§  328. 

The  legal  effect  of  the  doctrine  thus  established  is  that  those 
acts  of  the  officers  and  agents  of  the  corporation  which  diminish 
or  destroy  the  capital  of  the  company .  are  direct  injuries  to  the 
corporate  body,  and  that  it  only  can  seek  reparation  for  such 
wrongs.  And  in  such  cases,  if  the  directors  or  other  principal 
officers  are  the  wrong-doers,. or  if  not,  being  thus  implicated,  they 
refuse  to  promote  the  requisite  suit,  a  stockholder,  acting  for  him- 
self and  the  other  stockholders  and  for  the  company,  may  call 
such  delinquent  officials  to  account  in  a  court  of.  equity.  The 
theory  is  that  under  the  given  conditions  the  corporation  is  en- 
titled to  indemnification,  and  that  when  this  is  effected  the  stock- 
holder ceases  to  be  a  loser.  As  to  the  right  of  the  shareholder  to 
become  the  actor  in  equity  to  repair  a  corporate  injury,  when  the 
directors  refuse  to  perform  such  function,  see  the  case  of  Trenton 
Bridge  v.  Trenton  City  Bridge,  2  Beas.  46. 

To  the  extent  of  the  legal  rules  established  by  the  train  of 
cases  to  which  reference  has  been  thus  made,  I  did  not  under- 
stand upon  the  argument  that  any  contention  was  raised,  the 
plaintiff's  case  being  placed  exclusively  on  the  basis  of  the  force 
of  the  five  thousand  two  hundred  and  thirty-ninth  section  of  the 
ITational  Banking  Act.  The  section  thus  relied  on  is  in  these 
words :  "  If  the  directors  of  any  National  banking  association 
shall  knowingly  violate,  or  knowingly  permit  any  of  the  officers, 
agents  or  servants  of  the  association  to  violate  any  of  the  pro- 
visions of  this  title,  all  the  rights,  privileges  and  franchises  of  the 
association  shall  be  thereby  forfeited.  Such  violation  shall  how- 
ever be  determined  and  adjudged  by  a  proper  circuit,  district  or 
territorial  court  of  the  United  States,  in  a  suit  brought  for  that 
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purpose  bj  the  Comptroller  of  the  Currency  in  his  own  name,  be- 
fore the  association  shall  be  declared  dissolved.  And  in  cases  of 
such  violations,  every  director  who  participated  in  or  assented  to 
the  same  shall  be  held  liable,  in  his  personal  and  individual  capac- 
ity, for  damages  which  the  association,  its  shareholders,  or  any 
other  person  shall  have  sustained  in  consequence  of  such  viola- 
tion." • 

It  is  insisted  that  the  clause  of  the  above-recited  provision 
which  relates  to  the  violations  of  this  law  by  the  officers  of  a 
National  bank  applies  to  the  circumstances  stated  in  this  declara- 
tion, and  renders  the  defendants  liable  to  this  action.  The  posi- 
tion is  not  tenable.  The  act  declares  that  the  charter  of  any  of 
these  banks  shall  be  forfeitable  if  the  directors  knowingly  violate 
certain  provisions  of  the  statute,  and  it  is  for  a  violation  of  such 
provision  that  a  personal  responsibility  is  imposed  on  such  officers. 
When  the  act  of  the  officers  has  been  such  that  its  effect  wiU  be 
to  put  the  institution  out  of  existence,  then,  and  then  only,  are 
they  made  liable  to  the  private  suit  of  the  stockholder  or  other 
person  injured  by  their  willful  disobedience  of  the  requirements 
of  the  law.  As  it  is  entirely  unreasonable  therefore  to  infer  that 
it  was  the  legislative  intention  that  the  charters  of  these  valuable 
institutions  should  be  hable  to  be  lost  by  reason  of  any  negligence 
and  want  of  care  of  their  directors,  it  necessarily  follows  that 
such  negligence  and  want  of  care  will  not  lay  the  basis  of  a  suit 
of  a  shareholder  against  them.  The  Banking  Act  organizes  these 
financial  institutions,  and  establishes  various  fundamental  regula- 
tions to  which  they  are  required  strictly  to  conform ;  and  it  is 
quite  in  keeping  with  the  purpose  and  spirit  of  this  law  to  find  in 
it  a  declaration  that  if  the  directors  should  willfully  disobey  any 
of  such  fundamental  objections,  the  penal  conseqaence  should  be 
that  they  should  make  good  not  only  the  loss  thence  resulting  to 
the  corporation,  but  also  that  occasioned  to  individuals  by  their 
malfeasance.  The  plaintiff's  case  is  not  brought  within  the  scope 
of  .this  remedial  clause  of  this  section,  inasmuch  as  it  does  not 
show  a  willful  violation  of  any  one  of  such  fundamental  regula- 
tions. There  is  also  another  objection  to  the  application  of  this 
section  of  this  act  to  the  plaintiff's  case.  When  the  clause  in 
question  gives  a  private  remedy,  derived  from  the  misconduct  of 
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the  directors,  to  the  individual  stocl^holder,  the  only  reasonable 
deduction  from  the  words  and  purposes  of  the  law  is,  that  such 
redress  is  aimed  at  injuries  directly  and  not  indirectly  falling  on 
such  stockholder.  In  the  present  case,  the  injury  is  indirect-  and 
derivative ;  the  plaintiff  has  suffered  a  loss  because  the  property 
of  the  corporation  was  squandered,  purloined  or  lost.  Now,  for 
such  a  loss  the  statute  gives  to  the  company  the  right  to  obtain  an 
indemnification  by  suit,  and  by  such  recovery  the  indirect  and  de- 
rivative loss  of  the  stockholders  is  ipso  facto  repaired. 

For  the  sake  of  example,  let  us  say  that  the  capital  of  a  bank 
is  $500,000,  which  is  purloined  or  lost  by  the  misconduct  of  the 
directors ;  the  stock  thus  becomes  worthless  because  the  company 
is  made  insolvent,  but  if  the  corporation  sue  the  directors  and  re- 
cover as  damages  their  entire  capital,  full  value  is  restored  to  the 
stock  of  the  members.  It  follows  therefore  that  unless  we  im- 
pute to  persons  passing  this  act  the  design  to  provide  for  a  dupli- 
cate reparation  for  the  misconduct  of  these  ofBcers,  first,  to  the 
corporation,  and,  then,  second,  by  way  of  duplication  to  each 
member  of  the  bank,  it  is  clear  that  what  I  have  called  these  de- 
rivative injuries  are  not  those  for  which  an  independent  remedy 
is  provided  in  favor  of  each  member  of  the  company.  This  con- 
sideration derives  an  increase  of  weight  from  the  circumstance 
that  the  same  remedy  that  is  given  to  the  stockholders  is  afforded 
"  to  any  other  person,"  and  if  this  action  can  be  sustained,  so  would 
an  action  be  sanctioned  that  should  be  brought  by  any  creditor  of 
the  insolvent  bank.  In  the  suit  of  Ackerman  v.  Halsey,  Mr. 
Justice  Depue,  sitting  in  the  Essex  Circuit,  considered  this  same 
question,  and  after  having  examined  the  subject  with  care,  as  ap- 
pears from  the  opinion  prepared  by  him,  came  to  the  same  con- 
clusion as  that  above  expressed. 

It  has  been  deemed  advisable  to  dispose  of  this  case  on  its  legal 
meiits  as  they  were  presented  in  the  discussion  of  counsel  at  the 
bar,  rather  than  to  confine  our  attention  to  the  statement  of  the 
declaration,  which  is  obviously  so  imperfect  that  it  does  not  ex- 
hibit the  real  question  in  controversy.  Regarding  the  matter  in 
this  extended  sense,  the  defendants  are  entitled  to  judgment  on 
this  demurrer. 
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TUTTLE  V.   FEELmGHTJTSEN. 
(38 N.  J.  Bq.  13.) 

Insoheney — transfer  of  securities  after. 

Baldwin,  one  of  the  executors  and  the  general  financial  manager  and  cus- 
todian of  the  securities  of  an  estate,  and  also  the  cashier  of  a  National  bank, 
purchased  four  accepted  bills  of  exchange.  To  pay  for  them  he  drew  his 
check  as  executor,  on  the  deposit  in  the  bank  to  the  credit  of  the  estate,  and 
placed  in  the  box  containing  the  papers  of  the  estate,  usually  kept  in  the 
cashier's  desk  in  the  bank,  the  drafts  with  this  memorandum  attached  : 
"Est.  W.  James,  loan  $25,000,  Oct.  36th,  1881.  C.  Nugent  &  Co."  The  pro- 
ceeds of  the  drafts  were  applied  to  the  drawer's  indebtedness  to  the  bank. 
The  bank  failed  and  the  defendant  was  appointed  receiver.  He  gave  to 
the  executors  the  box  and  all  its  contents  except  the  drafts,  which  he  kept, 
claiming  that  they  were  the  assets  of  the  bank.  He  refused  to  deliver  them 
on  demand,  and  collected  them  at  maturity,  but  kept  the  proceeds  separate. 
Seld,  that  Baldwin,  in  the  purchase  of  the  drafts,  acted  as  agent  of  the 
drawers,  and  as  executor  and  not  as  cashier,  and  though  Baldwin  knew  at 
the  time  that  the  bank  was  insolvent,  yet  the  transaction  being  a  bona  fide 
purchase  and  not  a  plan  to  secure  preference  of  the  estate  over  other  de- 
positors, was  not  in  violation  of  section  5242  of  the  Revised  Statutes  of  the 
United  States,  which  forbids  the  transfer  of  any  bills  of  exchange,  etc., 
owing  to  any  National  bank  *  *  *  after  the  commission  of  any  act  of 
insolvency,  or  in  contemplation  thereof ;  and  further  that  this  court  has 
jurisdiction  to  follow  the  proceeds  of  the  drafts  as  trust  property  so  long  as 
they  are  identifiable,  and  to  decree  their  payment  to  the  estate. 

T)  ILL  for  relief.     On  final  hearings  on  pleadings  and  proofs. 

Cortland  Parker,  for  complainants. 

A.  Q.  Keasbey,  for  defendant. 

The  Chanoblloe.  This  s^iit  is  brought; by  the  executors  of  Wil- 
liam James,  deceased,  late  of  Newarli;,  to  establish  their  right  to 
four  bills  of  exchange,  each  for  $6,535,  drawn  by  0.  Nugent  & 
Co.,  of  Newark,  upon  and  accepted  by  L.  Beebe  &  Sons,  of  Bos- 
ton, and  payable  to  the  drawers,  and  by  them  indorsed.  They 
were  all  payable  six  months  from  date,  and  were  respectively 
dated  the  16th,  19th,  21st  and  24th  of  October,  1881.  Oscar  L. 
Baldwin,  one  of  the  executors,   who  was  the  general   financial 
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manager  of  the  James  estate  and  the  custodian  and  depositary  of 
its  securities,  was  also  cashier  of  the  Mechanics'  National  Bank  of 
Newark  up  to  the  time  of  its  failure,  which  occurred  on  the  31st 
of  the  last-mentioned  month  of  October.  The  defendant  was  ap- 
pointed receiver  of  the  institution  about  the  2d  of  November 
following.  When  he  took  possession  of  the  bank  building  he 
found  the  drafts  in  question  in  a  box  kept  in  a  desk — the  cashier's 
desk  —  used  by  Baldwin  in  the  bank,  where  it  had  been  left  by  the 
latter.  The  box  contained  nothing  but  papers  of  the  estate,  or  what 
purported  to  be  such.  Among  them  were  two  packages  of  bills  re- 
ceivable, besides  the  drafts  in  question,  and  also  bonds  of  the  es- 
tate. On  the  packages  of  bills  receivable  were  memoranda  stating 
that  they  belonged  to  the  James  estate.  To  that  which  was  com- 
posed of  the  drafts  in  question  there  was  attached  a  paper  con- 
taining the  following  memorandum  in  the  handwriting  of  Bald- 
win: "Est.  W.  James,  loan  $25,000,  Oct.  26th,  1881.  C.  Nugent 
&  Co."  The  receiver  gave  up  to  the  executors  the  box  and  all  its 
contents,  except  the  four  drafts,  which  he  says  he  felt  constrained 
to  retain  until  after  proper  judicial  determination  as  to  the  owner- 
ship thereof.  Formal  demand  was  made  verbally  by  the  executors 
on  him  for  the  drafts,  and  subsequently  on  the  13th  of  April, 
1882,  they  made  a  written  one.  The  demands  were  refused. 
"When  the  latter  one  was  made  the  defendant  had  sent  the  drafts  to 
Boston  for  collection  on  his  account.  On  the  26th  of  October, 
1881,  the  date  of  making  the  loan,  as  stated  on  the  memorandum 
attached  to  the  drafts,  Baldwin  drew  from  the  bank,  on  his  check, 
as  executor  of  "William  James,  $25,000  on  account  of  the  deposit 
($54,497.91)  to  the  credit  of  the  estate  there.  The  defendant  as 
appears  by  his  answer,  collected  the  drafts  as  they  matured,  and 
now  holds  the  proceeds  thereof  as  part  of  the  assets  of  the  bank, 
as  he  claims  he  has  a  right  to  do,  but  keeps  them  in  a  separate 
account,  so  that  upon  adjudication  of  ownership  in  this  court  the 
identical  moneys  can  be  subject  to  the  order  of  this  court.  By  his 
answer  he  sets  up  two  defenses  :  one  is  that  the  purchase  of  the 
drafts  for  the  James  estate  was  not  hona  fide,  but  was  in  con- 
travention of  the  provisions  of  the  five  thousand  two  hundi'ed  and 
forty-second  section  of  the  Eevised  Statutes  of  the  United  States, 
which  declares  that  all  transfers  of  the  notes,  bonds,  bills  of  ex- 
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change  or  other  evidences  of  debt  owing  to  any  National  bank- 
ing association,  or  of  the  deposit  to  its  credit,  *  *  *  made 
after  the  commission  of  an  act  of  insolvency,  or  in  contemplation 
thereof,  with  a  view  to  prevent  the  application  of  its  assets  in  the 
manner  prescribed  by  the  National  Banking  Act,  or  with  a  view 
to  the  preference  of  one  creditor  over  another,  except  in  payment 
of  its  circulating  notes,  shall  be  utterly  null  and  void.  The  other 
defense  is  that  if  the  purchase  be  sustained,  this  court  has  no  juris- 
diction of  the  matter,  because  there  exists  an  adequate  remedy  at 
law. 

That  Baldwin  bought  the  drafts  with  the  money  of  and  for  the 
James  estate  on  the  26th  of  October,  1881,  there  can  be  no 
question.  It  is  also  clearly  proved  that  they  were  the  propertj'  of 
C.  Nugent  &  Co.,  and  not  of  the  bank,  and  that  the  $25,000 
were  at-  once  applied  to  the  payment  of  the  indebtedness  of  that 
firm  to  the  bank.  The  drafts  were  intrusted  by  the  firm  to 
Baldwin  in  order  that  he  might  negotiate  them  and  apply  the  pro- 
ceeds for  their  benefit  in  their  dealings  with  the  bank  from  which 
they  were  borrowers  of  money.  He  testified  that  he  acted  as 
agent  for  them  in  the  negotiation  of  their  business  paper,  and 
that  it  was  and  had  for  years  been  their  custom  to  send  to  him 
every  day  the  general  receipts  of  their  business,  in  order  that  he 
might  deposit  such  of  them  as  were  cash  to  their  credit  in  the 
bank,  and  negotiate  such  of  the  paper  as  was  not  cash  in  the  bank 
or  elsewhere  as  he  could  ;  that  the  understanding  was  that  they 
were  to  indorse  such  paper  to  him,  and  he  was  to  turn  it  into 
cagh  for  their  benefit  as  soon  as  possible,  and  either  deposit  the 
proceeds  in  the  bank  or  use  them  in  taking  up  their  obligations 
at  the  bank.  He  received  commissions  for  negotiating  the  paper. 
The  four  drafts  were  received,  he  says,  on  the  26th  of  October, 
the  day  they  were  negotiated,  just  as  such  paper,  together  with 
cash  items,  had  been  received  by  him  from  the  firm  for  several 
years  theretofore.  The  bank  was  then  insolvent  and  he  was  well 
aware  of  the  fact.  He  was  in  hopes  however  to  be  able,  by  man- 
agement, to  prevent  the  failure  of  the  bank  at  that  time  by  pre- 
venting the  bank  examiner,  of  whose  coming  he  was  in  daily  ex- 
pectation, from  discovering  the  insolvency.  He  says  in  substance 
that  he  expected,  or  at  least  hoped  to  be  abk  to  prevent  the  dis- 
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covery  up  to  the  night  of  the  29th  of  October,  three  days  after 
the  purchase  of  the  drafts.  The  proceeds  of  the  drafts  he  used 
to  take  up  worthless  paper,  what  is  known  as  "  kites  "  (they 
were  drafts  drawn  by  C.  Nugent  &  Co.  on  a  firm  jn  New  York, 
without  warrant,  and  not  based  on  any  indebtedness  or  liability  of 
the  drawers),  representing  loans  by  the  bank  to  0.  Nugent  &  Co., 
which  he  was  carrying  in  his  cashier's  cash  account  as  so  much 
cash.  There  is  no  evidence  whatever  that  in  the  purchase  of  the 
drafts  he  contemplated  any  benefit  to  the  estate  of  James  except 
.  that  which  would  arise  from  the  investment  itself.  There  is  no  evi- 
dence that  he  contemplated  obtaining  any  preference  for  that  estate 
over  the  other  creditors  of  the  bank.  His  sole  object  appears  to 
have  been  to  get  the  money  for  the  drafts  for  C.  Nugent  &  Co., 
whose  property  they  were,  from  the  funds  of  the  James  estate  in 
the  bank,  and  apply  it  to  the  indebtedness  of  the  firm  to  the  bank. 
At  the  same  time  he  thought  the  purchase  a  very  desirable  in- 
vestment for  the  estate.  If  he  had  offered  the  paper  to  any  per- 
son on  the  street  to  whom  the  bank  was  indebted  as  a  depositor 
and  that  person  had  bought  it  with  a  check  on  the  bank  which  the 
cashier  paid,  there  could  be  no  ground  for  holding  that  the  bank 
had  been  guilty  of  a  violation  of  the  ?iboYe-quoted  section  of  the 
National  Banking  Act  in  the  transaction.  And  there  is  no  essen- 
tial difference  between  the  transaction  under  consideration  and 
such  a  one  as  that.  The  purchase  was  not  within  either  the  terms 
or  spirit  of  the  section.  It  was  not  a  transfer  of  any  of  the  notes, 
bonds,  bills  of  exchange  or  other  evidences  of  debt  owing  to  the 
bank ;  for,  as  before  stated,  the  drafts  were  not  the  property  of 
the  bank.  Nor  of  any  deposits  to  its  credit,  for  the  money  due 
the  James  estate  from  it  was  a  deposit  to  its  debit.  Nor  is  there 
any  ground  for  holding  that  the  object  of  the  purchase  was  to 
prevent  the  application  of  any  of  the  assets  of  the  bank  to  its 
debts  in  the  manner  provided  for  by  the  National  Banking  Law, 
or  to  give  a  preference  to  the  James  estate  as  a  creditor  of  the 
bank.  But  Baldwin's  sole  object  and  design  as  cashier  in  the 
transaction  were  to  get  the  money  for  the  drafts  to  take  up  the 
worthless  paper  before  referred  to  —  to  substitute  cash  for  it  — 
before  the  examiner  should  enter  upon  his  investigation  of  the 
affairs  of  the  institution. 
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Nor  is  the  objection  of  the  want  of  jurisdiction  well  founded. 

The  defendant,  who  in  this  transaction  stands  as  a  mere  volun- 
teer, took  into  his  possession  property  (the  drafts)  impressed  with 
a  trust,  and  he  held  it  subject  to  the  trust.  He  collected  the 
money  due  upon  the  drafts  and  now  holds  it,  keeping  it,  in  the 
language  of  his  answer,  in  a  separate  account,  so  that  upon  adju- 
dication of  ownership  the  identical  money  may  be  subject  to 
the  order  of  this  court.  When  the  bill  was  filed  (April  18, 
1882)  he  held  the  drafts,  none  of  which  had  then  matured.  He 
has  collected  them  since  then.  The  bill  prays  that  it  may  be 
decreed  that  he  came  into  and  holds  possession  of  them  wrong- 
fully and  without  lawful  right  to  take  or  hold  them,  and  that 
he  acquired  them  under  and  charged  with  a  trust  whereby  it 
became  his  duty  to  hold  and  collect  them,  and  on  such  collection 
to  hold  the  proceeds  in  trust  for  the  complainants,  and  that  he 
be  prevented  from  paying  over  such  moneys  as  he  shall  receive 
from  the  drafts  to  any  one  except  the  complainants,  or  from 
making  use  thereof  as  his  own,  and  from  intermingling  them 
with  assets  or  property  held  in  trust  for  any  other  person,  or 
rendering  an  account  thereof  to  any  other  person  as  such.  On 
the  same  day  on  which  the  bill  was  filed  an  injunction,  according 
to  its  prayer,  was  ordered,  and  it  was  issued  two  days  afterward. 
The  drafts  were  trust  property,  the  property  of  the  James  estate, 
which  the  defendant  took  into  his  possession  (with  notice)  as  prop- 
erty belonging  to  the  bank,  and  the  executors  sought  by  this  suit 
to  recover  them.  At  the  filing  of  the  bill  the  property  was  still 
in  the  form  of  drafts.  The  fact  that  since  then  the  money  due 
on  the  drafts  has  been  collected  can  make  no  difference  as  to  the 
complainants'  right  to  relief  in  this  court.  Especially  is  this  so 
in  view  of  the  fact  that  the  defendant  has  kept  the  proceeds  by 
themselves,  capable  of  identification,  to  answer  the  decree  of  this 
court.  But  further  the  defendant  has  no  personal  interest  in  the 
matter.  He  is  acting  merely  as  a  trustee,  and  in  what  he  re- 
garded as  the  proper  discharge  of  his  duty  as  such,  took  the 
drafts  into  his  possession  and  held  them  as  the  property  of  hip 
trust  estate.  If  satisfied  that  they  were  such  property,  he  would 
not  only  have  felt  at  liberty  to  distribute  the  proceeds  among 
those  entitled  to  the  assets  of  the  bank,  "but  it  would  have  been 
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his  duty  to  do  so,  and  he  probably  would  have  done  it  if  not  re- 
strained by  legal  proceedings  on  the  part  of  the  complainants. 
The  proper  proceedings  to  that  end  were  those  in  which  he  could 
be  restrained  by  injunction  from  disposing  of  the  property  by  dis- 
tribution or  otherwise,  and  could  be  required  to  hold  it  or  its  pro- 
ceeds subject  to  judicial  determination  as  to  its  ownership.  He 
held  the  property  and  now  holds  its  proceeds  under  a  trust  arising 
by  operation  of  law.  Trusts  are  enforced  not  only  against  those 
persons  who  are  possessed  of  the  trust  property  rightfully  as  trus- 
tees, but  also  against  all  persons  who  come  into  possession  of  the 
property  bound  by  the  trust  with  notice  of  the  trust.  2  Spence 
Eq.  Jur.  194.  In  other  words,  the  holder  of  trust  property  be- 
comes a  trustee  of  it  as  soon  as  he  has  notice  that  it  is  trust  prop- 
erty. Not  only  can  the  trust  property  be  followed  into  the  hands  of 
third  persons,  but  the  proceeds  may  be  followed  also  as  long  as  they 
can  be  traced  and  identified.  Perry  Trusts,  §  835.  Finding  the 
drafts  in  the  bant  building,  and  in  the  possession  of.  the  cashier, 
the  defendant,  assuming  that  they  were  the  property  of  the  bank, 
claimed  them  as  such,  denying  that  they  were  the  property  of  the 
James  estate,  notwithstanding  the  ear-mark  upon  them,  and  not- 
withstanding they  were  found  among  the  securities  of  that  estate, 
in  a  receptacle  devoted  to  and  used  for  the  keeping  of  its  papers, 
and  notwithstanding,  also,  that  the  cashier  was  an  executor  of  that 
estate,  and  it  was  evident  that  the  estate  had  bought  and  paid  for 
the  drafts.  He  thus  put  the  complainants  to  the  proof  that  the 
drafts  were  such  trust  property,  and  the  object  of  this  suit  is  to 
establish  that  fact.  This  court,  it  is  needless  to  say,  is  the  proper 
forum  for  the  purpose.  I  have  no  doubt  whatever  of  its  juris- 
diction in  the  matter,  nor  of  the  propriety  of  having  recourse  to 
that  jurisdiction  in  this  case. 

The  complainants  are  entitled  to  a  decree  for  the  amount  of 
the  proceeds  of  the  drafts,  with  interest  thereon  from  the  time 
when  they  were  collected,  and  they  are  entitled  to  costs. 
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(38  N.  J.  Eq.  340.) 

Lien — on  its  own  stock.    Insolvency  —  evidence  of  incumbrance. 

A  National  bank,  organized  under  the  law  of  1864,  cannot,  even  by  specific 
provisions  for  the  purpose  in  its  articles  of  association  and  in  its  by-laws,  ac- 
quire a  lien  on  its  own  stock  held  by  its  debtor. 

A  statement  in  the  inventory  of  an  assignee  in  insolvency  that  certain  stock 
therein  inventoried  was  "  valued  at  nothing  above  incumbrances,"  is  not  evi- 
dence that  the  assignor  incumbered  the  stock  by  a  pledge  to  any  particular 
person,  and  therefore  is  no  evidence  for  such  person  to  establish  a  claim  to 
an  incumbrance  thereon  in  his  favor. 


I 


M  insolvency.    On  petition   for  allowance    of  claim  against 
estate. 

/.  G.  Shipman  (&  Son,  for  petitioner. 

Bedle,  Muirheid  ds  MoGee,  for  receiver. 


The  Chancelloe.  Tlie  First  National  Bank  of  Washington, 
at  Washington,  in  Warren  county,  asks  by  petition  that  its  claim 
against  the  Oxford  Iron"  Company  may  be  adjusted  by  this  court. 
The  particular  object  of  the  proceeding  is  to  obtain  a  decision  as 
to  the  credits  which  are"  to  be  given  upon  the  claim  in  respect  to 
certain  bonds  which  the  bank  holds  as  collateral  security,  and  as 
to  its  right  to  certain  shares  of  its  own  stock,  fifty  in  number, 
standing,  at  the  time  of  making  the  decree  of  insolvency  in  this 
case,  in  the  name  of  Selden  T.  Scranton,  but  really  owned  by  S. 
T.  Scranton  &  Co.,  of"  which  firm  he  was  a  member.  He  was 
also  president  of  the  Oxford  Iron  Company.  The  claim  above 
mentioned  is  upon  two  promissory  notes,  each  for  $5,000,  made 
by  the  Oxford  Iron  Company  and  indorsed  by  S.  T.  Scranton  & 
Co.,  and  a  check  for  $5,000,  given  by  the  company  to  the  bank, 
on  which  a  balance  of  $412.55  only  is  due  besides  interest.  The 
only  subject  of  controversy  submitted  on  the  hearing  was  as  to 
the  right  of  the  bank  to  the  stock.  Its  claim  to  it  is  based  on  an 
allegation  that  the  stock  was  assigned  to  the  bank  by  Selden  T. 
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Scranton  by  an  oral  assignment,  and  that  under  the  by-laws  of 
the  bank,  of  which  Selden  T.  Scranton  was  a  director  from  the 
beginning,  the  bank  is  entitled  to  the  stock  as  security  for  the  in- 
debtedness of  S.  T.  Scranton  &  Co.  to  it.  Selden  T.  Scranton 
and  the  firm  of  S.  T.  Scranton  &  Co.  each  made  an  assignment  for 
the  equal  benefit  of  his  or  their  creditors,  at  or  about  the  time  of 
the  making  of  the  decree  of  insolvency  against  the  Oxford  Iron 
Company.  The  same  gentleman  who  was  appointed  receiver  of 
that  company  was  appointed  by  them  their  assignee.  They  were 
largely  interested  in  that  company.  The  stock  in  question  ap- 
pears in  the  assignee's  inventory  of  the  estate  of  Selden  T.  Scran- 
ton as  follows : 

"  Fifty  shares  of  the  capital  stock  of  the  First  National  Bank,  Washington, 
N.  J.,  $7,000.    Valued  at  nothing  above  incumbrances." 

la  the  inventory  of  the  estate  of  S.  T.  Scranton  &  Co.  accom- 
panying the  deed  of  assignment,  it  is  set  down  merely  as  fifty 
shares  of  the  stock  of  the  bank,  and  valued  at  $7,000. 

There  is  a  conflict  of  testimony  on  the  subject  of  the  alleged 
promise  of  Mr.  Scranton  to  transfer  the  stock  to  the  bank  as  col- 
lateral security.  Mr.  Hann,  the  cashier  of  the  bank,  testifies 
that  on  one  occasion  when  he  called  on  Mr.  Scranton  in  reference 
to  the  claims  and  told  him  the  bank  had  doubts  about  them  and 
would  like  to  have  them  secured,  Mr.  Scranton  tried  to  make  him 
believe  that  the  bank  was  secure,  and  said  that  "  if  any  thing  did 
take  place  "  he  would  make  it  secure  ;  that  he  had  the  stock,  and 
could  and  would,  if  necessary,  transfer  it  to  the  bank,  which 
would  secure  it  to  that  extent.'  He  says  that  on  another  occasion 
Mr.  Scranton  said  that  he  could  put  the  property  he  owned,  and 
that  which  the  Oxford  Iron  Company  owned  at  a  very  low  price, 
and  he  would  still  be  worth  half  a  million  dollars,  and  Mr.  Hann 
says  that  Mr.  Scranton  then  said  that  he  had  the  bank  stock  and 
could  secure  the  bank  with  it,  and  would,  if  necessary,  at  any 
time  do  so.  He  further  says  that  Mr.  Scranton,  but  a  very  short 
time  before  he  failed,  upon  Mr.  Hann's  having  written  to  him 
that  some  paper  had  been  protested  and  the  bank  must  have  it 
arranged,  came  to  Washington  on  a  Monday  afternoon  and  said 
he  had  come  to  transfer  the  bank  stock  nd  certain  bonds  of  the 
Oxford  Iron  Company  (to  the  amount  of  $5,000)  which  the  bank 
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held,  and  take  np  the  notes  ;  that  he,  Mr.  Hann,  told  him  he  was 
willing  to  take  a  transfer  of  the  stock,  but  was  not  willing  to  ac- 
cept a  transfer  of  the  bonds  at  par  without  authority  from  the 
board  of  directors ;  that  he,  Mr.  Hann,  insisted  that  the  stock 
should  be  transferred,  and  the  matter  of  the  bonds  left  until  he 
could  see  the  board  ;  that  Mr.  Scranton  said  he  would  come  over 
the  following  "Wednesday  ;  that  Mr.  Hann  should  see  the  board 
in  the  meantime  about  the  bonds,  and  he  would  on  "Wednesday 
transfer  the  stock  and  arrange  to  take  up  the  notes,  but  He  did 
not  come,  and  soon  after  that  failed ;  so  that  the  transfer  was 
never  made.  Mr.  Scranton,  who  is  the  only  other  witness  on 
the  subject,  swears  that  he  has  no  recollection  of  ever  having 
made  any  offer  or  promise  to  transfer  the  bank  stock.  All  that 
he  remembers  that  he  said  or  did  on  the  subject  of  securidg  the 
bank  was  to  assure  the  officers  that  he  would  protect  the  bank, 
without  specifying  in  what  manner.  He  does  not  however  say 
that  he  did  not  say  what  Mr.  Hann  swears  he  did.  But  upon 
Mr.  Hann's  statement,  there  never  was  any  transfer.  There  was 
only  a  promise  to  assign  the  stock,  but  it  was  never  fulfilled. 
And  it  is  worthy  of  remark  that  the  promise  of  the  Monday 
preceding  the  failure,  which  was  the  last  promise,  was  (as  were 
the  others  also)  upon  no  consideration,'  and  it  was  not  even  an  ab- 
solute promise,  but  seems  to  have  been  dependent  on  the  action 
of  the  board  of  directors  —  not  to  be  fulfilled  unless  they  would 
agree  to  take  the  bonds  at  par. 

Attention  is  directed  on  behalf  of  the  bank  to  the  statement  in 
the  inventory  of  Mr.  Scranton's  assignee,  that  the  stock  is  worth 
nothing  above  incumbrances,  and  it  is  urged  that  that  is  an  ad- 
mission in  favor  of  the  claim  of  the  bank.  What  the  incum- 
brances are  which  are  alluded  to  does  not  appear,  and  if  it  did, 
and  it  were  clear  that  reference  was  made  to  the  supposed  lien  of 
the  bank,  either  by  virtue  of  the  alleged  promises  or  under  the 
articles  of  association  or  by-laws,  the  statement  would  be  of  no 
avail  to  the  bank.  It  establishes  nothing,  and  is  no  evidence 
against  the  trust  estate  in  the  hands  of  the  assignee.  At  most  it 
is  an  admission  on  the  part  of  the  assignee  that  the  stock  is  in- 
cumbered. But  such  an  admission  made  in  that  place  would  not 
be  binding  even  on  him,  where  it  is  not  claimed  that  the  state- 
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ment  has  any  reference  to  any  action  on  his  part.  And  of  course 
it  would  not  be  binding  npon  the  estate  in  his  hands  to  be  admin- 
istered. 

But  it  is  urged  that  under  the  articles  of  association  and  by- 
laws of  the  bank,  a  lien  was  created  upon  the  stock  for  the  pay- 
ment of  the  indebtedness  of  the  Oxford  Iron  Company  and  the 
liability  of  S.  T.  Scranton  &  Co.  as  indorsers  upon  the  notes. 
The  stock  was  not  the  pi-operty  of  the  Oxford  Iron  Companj', 
but  was  in  fact  the  property  of  S.  T.  Scranton  &  Co.,  although 
standing  in  the  name  of  Selden  T.  Scranton.  But  neither  the 
articles  of  association,  nor  the  by-laws,  nor  both  together,  created 
any  lien  upon  the  stock  for  the  indebtedness  of  the  stockholder  to 
the  bank.  The  articles  provided  that  the  board  of  directors  should 
have  power  to  make  all  by-laws  that  it  might  be  proper  and  con- 
venient for  them  to  make,  under  the  National  Banking  Act,  for 
the  general  regulation  of  the  business  of  the  bank  and  the  man- 
agement and  administration  of  its  affairs,  and  that  those  by-laws 
might  prohibit,  if  the  directors  should  so  determine,  the  transfer 
of  stock  owned  by  any  stockholder  who  might  be  liable  to  the 
bank,  either  as  principal  debtor  or  otherwise,  without  the  consent 
of  the  board.  The  by-laws  provided  that  no  transfer  of  stock 
should  be  made  without  the  consent  of  the  board  of  directors  by 
any  stockholder  who  should  be  liable  to  the  bank  either  as  princi- 
pal debtor  or  otherwise,  on  any  obligation  due  or  not  due.     In 

Yoimg  V.  Vough,  8  C.  E.  Gr.  325 ;  1  Nat.  Bank  Cas.  935,  it  was 
held  in  this  court  that  that  very  by-law  was  authorized  by  the 
National  Banlfing  Law,  and  was  a  reasonable  one,  and  that  any  at- 
tempted transfer  of  his  stock  by  a  stocldiolder,  while  indebted  to 
the  bank,  was  void,  and  that  an  indorser  who  paid  the  note  by 
which  such  debt  was  created  would  be  Subrogated  to  the  rights  of 
the  bank  as  against  such  shares  of  its  capital  stock.  The  decree 
in  that  case  was  affirmed  in  the  court  of  last  resort,  but  that  court 
carefully  refrained  from  determining  whether  the  by-law  was 
legal  under  the  law  of  1864,  or  whether,  if  it  was,  the  indorser 
had  any  rights  of  subrogation,  and  expressly  stated  that  it  was  not 
intended  to  determine  either  of  those  questions,  and  that  they 
must   be  considered  as   unsettled   in   that   court.     Mattison  v. 

Young,  9  C.  E.  Gr.  535.     The  decision  in  this  court  was  ren- 
VoL.  Ill— 74. 
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dered  at  the  February  term,  1873,  and  that  of  the  Court  of  Er- 
rors and  Appeals  in  the  June  term  of  that  year.  In  October  fol- 
lowing the  Supreme  Court  of  the  United  States  held  that  a 
National  bank  organized  under  the  law  of  1864:  cannot,  even  by 
provisions  framed  with  a  direct  view  to  that  effect  in  its  articles 
of  association,  and  by  direct  by-laws,  acquire  a  lien  on  its  own 
stock  held  by  persons  who  are  its^debtors.  Bullard  v.  Bank,  18 
Wall.  589 ;  1  Nat.  Bank  Cas.  93.  In  that  case  the  controversy 
was  between  an  assignee  in  bankruptcy  and  the  bank.  It  may  be 
remarked  that  in  the  case  in  hand  neither  of  the  notes  was  due 
when  the  assignments  for  the  benefit  of  creditors  were  made.  By 
force  of  the  authoritative  decision  just  cited  the  articles  of  associ- 
ation and  the  by-laws  were  powerless  to  create  any  lien  upon  the 
stock  in  question. 

It  will  be  decreed  that  the  bank  is  not  bound  to  credit  any 
thing  on  the  claim  against  the  Oxford  Iron  Company  by  reason 
of  any  lien  on  the  stock. 

Judge  Stuart,  the  reporter,  appends  the  following  note  in  his 
report  : 

' '  That  a  corporation  has  no  lien  through  its  by-laws  on  its  own  stock  for  a  debt  due 
from  the  stockholder  to  the  corporation,  see  1  Abb.  Dig.  Corp.  757  ;  3  id.  648;  Ang.  & 
Ames  Corp.  (10th  ed.),  §§  355,  366,  BeQ-STC !  1  Potter  Corp  ,  §§  267-269,  and  notes  ;  Field 
Corp.,  §8  136-138;  Green's  Brioe  Ultra  Vires  (2d  ed.),  13,  note  a;  Morse  Banks  (2d 
ed.),  505;  Overton  Liens,  §§  82-86;  and  the  following  additional,  mostly  recent  cases  : 
Bank  of  Louisville  v.  Bank  of  N.  J.,  10  Bush,  367;  Myers  v.  Valley  Nat.  Bank,  18  Bank 
Eeg.  34;  Kahn  v.  Bank  of  Mo.,  70  Mo.  862;  Case  v.  Bank,  100  U.  S.  446;  Nat.  Bank  v. 
Stewart,  107  id.  626;  ante  96;  Farmers'  Bank  v.  Wasson,  48  Iowa,  336;  Hagar  v.  Union 
Nat.  Bank,  63  Me.  511;  1  Nat.  Bank  Cas.  573;  Bank  of  Holly  Springs  v.'  Pinson,  58  Miss. 
431;  Carroll  v.  MuUanphy  Sav.  Bank,  8  Mo.  App.  249;  Bryon  v.  Carter,  22  La.  Ann.  98; 
Lee  V.  Citizens'  Nat.  Bank,  a  Cin .  Sup.  Ct.  298;  Petersburg  Bank  v.  Lumsden,  75  Va. 
327;  New  Orleans  Nat.  Bank  v.  Wiltz,  10  Fed.  Eep.  330  ;  Anglo-Cal.  Bank  v.  Grangers' 
Bank,  16Eep.  70;  Merchants' Bank  v.  Shouse,  id.  442.  See  however  Baohman's  Case 
(U.  S.  D.  ct.  Mo.),  2  Cent.  L.  J.  119;  Knight  v.  Old  Nat.  Bank,  14  Int.  Eev.  Eeo.  125; 
Bigelow's  Case,  1  Bank  Eeg.  667;  Stringer's  Case,  L.  E.,  9Q.  B.  D.  436;  New  London 
Bank  v.  Brockelbank,  L.  E.,  21  Ch.  Div.  302:  First  Nat.  Bank  v.  Hartford  Ins.  Co.,  45 
Conn.  22;  Planters'  Ins.  Co.  v.  Selma  Sav.  Bank,  63  Ala.  58S;  Mobile  Ins.  Co.  v.  CuUom, 
49  id.  658;  Mechanics'  Bank  v.  Merchants'  Bank,  46  Mo.  513;  Vansauds  v.  Middlesex  Co. 
Bank,  26  Conn.  144;  Spurlook  v.  Pacific  E.,  61  Mo.  319;  Mount  Holly  Paper  Co. 's  Appeal, 
99  Penn.  St.  513;  Bohmer  v.  City  Bank,  16  Eep.  411;  Peeble's  Case,  2  Hughes,  394;  Dun- 
lap's  Case,  48  L.  T.  Kep.  (N.  S.)  89." 
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National  Bank  of  Aubuen  v.  Lewis. 

(81N.  T.  15.) 
Usury  —  set-off — forfeiture  —  remedy. 

In  an  action  by  a  National  bank  on  a  promissory  note  discounted  by  it,  the  de- 
fendant may  not  counter-claim  or  set  off  usurious  interest  taken  by  tlie  bank 
on  the  discount  of  it  and  other  notes  of  which  it  was  a  renewal. 

The  remedy  is  an  action  of  debt  to  recover  back  twice  the  amount  paid. 

The  practice  and  pleadings  prescribed  by  the  Legislature  of  the  State  in  re- 
gard fo  a  counter-claim  or  recoupment  may  not  be  used  to  defeat  the  inten- 
tion of  a  Federal  enactment. 

The  provision  of  the  United  States  Statutes  (§  914)  that  the  practice,  pleadings, 
forms  and  modes  of  proceedings,  in  civil  causes,  in  the  Circuit  and  District 
Courts,  shall  conform,  as  near  as  may  b6,  to  those  existing  at  the  time  in  the 
courts  of  record  of  the  State,  has  no  application  in  such  case. 

Where  a  National  bank  has  usuriously  reserved  a  sum  greater  than  the  lawful 
rate  of  interest  on  a  discount,  the  amount  so  reserved  is  forfeited,  and  may 
not  be  recovered  in  an  action  upon  the  note. 

REAEGUMENT.  The  decision  upon  tlie  former  argument  is 
reported  in  76  K  T.  516 ;  2  Nat.  Bank  Cas.  305. 

Action  on  a  promissory  note  indorsed  by  defendant  Lewis,  for 
the  accommodation  of  the  makers,  and  discounted  by  plaintiff. 

Lewis  answered,  plaintiff  discounted  the  same,  "  and  then  and 
there  knowingly,  corruptly  and  usuriously  deducted  therefrom  and 
took,  received,  reserved  and  charged,  by  way  of  discount,  and 
*  *  *  for  the  loan  or  forbearance  of  the  sum  of  money 
secured  by  the  note  for  the  time  the  same  then  had  to  run  *  *  * 
a  sum  of  money  much  greater  than  at  and  after  the  rate  of  seven 
per  cent,  to-wit,  the  sum  of  $160,  or  thereabouts,"  and  claimed 
that  plaintiff  thus  forfeited  the  entire  interest. 

Evidence  of  these  facts  was  excluded.  Further  facts  appear  in 
the  opinion.     Judgment  for  plaintiff. 

Rollin  Tracy,  for  appellant. 

E.  S.  Avery,  for  respondent. 

Pee  Cueiam.  A  reargument  was  ordered  in  this  case  by 
reason  of  the  recent  decision  of  the  Supreme  Court  of  the  United 
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States  in  Barnet  v.  Muncie  National  Bank  of  Indiana,  98  U.  S 
555  ;  2  Nat.  Bank  Cas.  18.  In  the  case  cited,  the  court,  in  con- 
sidering the  provision  contained  in  section  30  of  the  National  Cur- 
rency Act  of  Congress  of  June  3,  1864:  (13  Stat.  99),  which  re- 
lates to  knowingly  taking,  receiving,  reserving  or  charging  an  il- 
legal rate  of  interest,  holds  that  two  categories  are  enforced,  and 
the  consequences  denounced :        « 

1.  Where  illegal  interest  has  been  knowingly  stipulated  for,  but 
not  paid,  there  only  the  sum  lent  without  interest  can  be  recov- 
ered. 

2.  Where  such  illegal  interest  has  been  paid,  then  twice  the 
amount  so  paid  can  be  recovered  in  a  penal  action  of  debt  against 
the  bank  taking  the  same,  by  the  persons  paying  such  illegal  in- 
terest or  their  representatives.  The  court  say  :  "  The  payment  of 
the  usurious  interest  is  distinctly  averred,  and  it  is  sought  to  ap- 
ply it  by' way  of  offset  or  payment  to  the  bill  of  exchange  in  suit. 
In  our  analysis  of  the  statute,  we  have  seen  that  this  could  not  be 
done."  They  further  remark,  that  '-'the  remedy  given  by  the 
statute  for  the  wrong  is  a  penal  suit.  To  that  the  party  aggrieved 
must  resort.  He  can  have  redress  in  no  other  mode  or  form  of 
procedure  *  *  *  where  the  sole  issue  is  the  guilt  or  inno- 
cence of  the  accused,  without  the  presence  of  any  extraneous 
facts  which  might  confuse  the  case,  and  mislead  the  jury  to  the 
prejudice  of  either  party."  In  the  case  cited  the  defendant  set 
up  that  illegal  interest  was  taken,  and  claimed  to  recover  twice 
the  amount  paid,  and  the  case  differs  from  the  one  at  bar  in  this 
respect,  as  in  the  latter  the  defendant  averred  in  his  answer  that 
illegal  interest  was  taken,  and  claimed  that  the  taking,  receiving 
or  charging  a  greater  rate  of  interest  than  seven  per  cent  was  a 
forfeiture  of  the  entire  interest  which  was  taken,  received,  re- 
served or  charged,  and  that  such  interest  should  be  set  off  against 
the  plaintiff's  demand.  It  will  be  seen  that  in  the  former  case 
the  claim  was  for  double  the  amount,  while  in  the  latter  it  was  only 
for  the  actual  amount  paid.  A  distinction  therefore  exists  between 
the  two  cases  in  this  respect,  but  it  is  not  of  such  a  character,  we 
think,  as  would  authorize  a  holding  that  the  case  cited  is  not  con- 
trolling and  decisive.  It  is  for  the  Federal  court  to  determine  that 
question,  when  it  may  arise,  and  in  accordance  with  a  well-settled 
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principle  we  must  follow  and  stand  by  its  decision  upon  the  main 
question  determined,  that  in  an  action  brought  to  recover  the 
amount  of  a  promissory  note  discounted  by  a  National  bank,  it 
cannot  be  set  up  by  way  of  counter-claim  or  set-oiF  that  the  bank 
in  discounting  a  series  of  notes,  the  proceeds  of  which  were  used 
to  pay  other  notes,  knowingly  took  and  was  paid  a  greater  rate  of 
interest  than  that  allowed  by  law,  and  that  the  remedy  in  such  a 
case  is  an  action  of  debt  to  recover  back  twice  the  amount  paid. 

The  counsel  for  the  defendant  claims  that  the  question  is  one 
of  practice,  and  not  the  construction  of  a  statute,  and  that  the 
remedy  by  way  of  set-ofE  or  rebatement  should  be  upheld  ;  and 
reliance  is  placed  upon  section  914  of  the  United  States  Revised 
Statutes,  which  provides  that  the  practice,  pleadings  and  forms 
and  modes  of  proceeding  in  civil  causes,  in  the  Circuit  and  Dis- 
trict Courts,  shall  conform  as  near  as  may  be  to  those  existing  at 
the  time  in  the  courts  of  record  of  the  State  within  which  such 
Circuit  or  District  Courts  are  held.  This  provision  was  intended 
to  bring  about  uniformity  in  the  law  of  proceeding  in  the  Federal 
and  State  courts,  and  was  merely  a  rule  of  practice  in  reference  to 
the  hearing  of  cases  on  trial.  Nudd  v.  Burrows,  91  U.  S.  426 ; 
Blease  v,  Garlington,  92  id.  1 ;  Ind.  c&  St.  L.  R.  Co.  v.  Horst, 
93  id.  291.  It  cannot  annul  or  operate  to  prevent  the  application 
and  enforcement  of  a  statutory  provision  of  a  penal  character, 
and  render  it  of  no  avail.  Such  a  statute  has  no  such  connection 
with  or  relation  to  the  practice,  pleadings  or  forms  of  proceedings 
in  civil  cases  as  to  render  it  of  secondary  consideration  in  carrying 
them  into  effect,  and  although  the  State  and  Federal  courts  are 
clothed  with  concurrent  jurisdiction  in  actions  by  and  against 
National  banks,  it  by  no  means  follows  that  the  practice  and  plead- 
ings which  the  Legislature  has  prescribed  for  the  State  courts,  in 
regard  to  a  counter-claim  or  a  recoupment  of  mutual  demands, 
shall  defeat  the  object  and  intention  of  a  Federal  enactment.  The 
statute  in  question  is  aimed  against  the  receiving  or  charging  of 
illegal  interest,  and  provides  for  a  forfeiture  of  the  same  and  for  a 
recovery  of  double  the  amount  in  an  action,  and  upon  no  princi- 
ple can  it  be  held  that  it  shall  not  be  enforced  because  the  action 
is  brought  upon  the  instrument  affected  by  it  in  the  State  court, 
and  the  practice  of  that  court  allows  a  set-off  of  a  claim  against 
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the  opposite  party.    If  such  was  the  case,  the  provision  of  the 
statute  would  be  entirely  ineffective  and  useless. 

So  far  there  was  no  error  in  the  rulings  at  the  trial.  But  the 
answer  set  up  that  in  the  discount  of  the  note  that  was  sued  upon 
the  plaintiff  usuriously  reserved  a  sum  larger  than  at  the  rate  of 
seven  per  cent  per  annum,  to-wit :  the  sum  of  $160.  On  the  trial 
the  defendant  sought  to  prove  this*  fact,  but  the  testimony  was  re- 
jected and  an  exception  thereto  taken.  The  Federal  statute  (su- 
pra) provides  that  the  reserving  of  usury  npon  a  note  shall  be 
held  a  forfeiture  of  the  entire  interest  which  the  note  carrries  with 
it.  Now  when  a  note  is  discounted,  the  amount  reserved  for  the 
discount  is  the  interest  reserved.  In  most  cases  it  is  not  then  paid. 
The  borrower  receives  the  sum  called  for  by  the  note,  less  the 
amount  reserved  for  the  discount.  That  is  not  paid  until  the  note 
is  paid.  It  is  interest,  and  it  is  interest  which  the  note  carries 
with  it.  If  it  be  a  discount  at  a  usurious  rate,  it  is  forfeited  by 
reason  of  the  Federal  statute.  In  a  suit  on  the  note,  it  may  not 
be  recovered.  It  is  to  be  held  and  adjudged  forfeited.  The  trial 
court  should  have  allowed  the  defendant  to  have  put  in  his  evi- 
dence, and  have  found  whether  the  allegation  of  the  answer  was 
true,  that  the  plaintiff  reserved,  on  the  making  of  the  loan  upon 
the  note  in  suit,  more  than  at  the  rate  of  seven  per  cent  per  an- 
num, and  whether  the  note  carried  that  interest  with  it. 

The  complaint  admits  that  $114:  has  been  paid  upon  the  note. 
It  does  not  appear  as  yet  how  this  was  applied.  As  a  rule,  it 
would  apply  to  pay  interest  first.  But  if  it  should  appear  on 
a  new  trial  that  the  $114  was  paid,  and  was  in  fact  or  by  opera- 
tion of  law  applied  upon  the  discount  reserved,  there  would  stiU 
be  a  balance  of  interest  reserved  and  carried  with  the  note.  These 
facts  will  be  brought  out  on  a  new  trial,. and  the  proper  applica- 
tion of  them  made. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with, 
costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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(88N.  Y.  53.) 

Directors  —  negligence — action  for  —  parties  —  leave  to  sue  — jurisdiction. 

An  action  may  be  brought  by  a  receiver  of  a  National  bank  against  its  direct- 
ors to  recover  damages  sustained  by  their  gross  negligence. 

If  the  receiver  is  one  of  the  directors,  such  action  may  be  maintained  by  the 
stockholders,  or  when  they  are  numerous,  by  one  or  more  in  behalf  of  all. 

It  is  not  necessary  to  allege  in  the  complaint  a  direction  from  the  Comptrol- 
ler, or  a  demand  upon  him  and  a  refusal  to  direct  the  receiver  to  bring  the 
action,  or  a  refusal  of  the  receiver  to  sue. 

Such  an  action  may  be  brought  in  a  State  court. 

The  bank,  and  the  receiver,  as  such,  are  necessary  parties  defendant  to  such 
an  action. 

APPEAL  from   judgment  in  favor  of  defendants,   upon  an 
order  sustaining  a  demurrer  to  plaintiff's  complaint.     Re- 
ported below,  23  Hun,  237.     The  opinion  shows  the  case. 

■E.  A.  Brewster,  for  appellant. 

John  Thompson,  for  respondents. 

Kapallo,  J.  The  complaint  charges,  among  other  things,  that 
the  defendants  Bostwick  and  others,  who  were  directors  of  the 
National  Bank  of  Fishkill,  neglected  to  perform  their  official  du- 
ties as  such  directors,  and  negligently  permitted  the  money,  prop- 
erty and  effects  of  the  bank  to  be  stolen,  wasted  and  squandered. 
That  they  negligently  permitted  various  persons  and  corporations 
who  were  insolvent. and  irresponsible  to  overdraw  their  accounts 
to  a  large  amount  without  security,  and  negligently  permitted  the 
money  of  the  bank  to  be  loaned  to  irresponsible  persons  and  cor- 
porations, without  adequate  security,  whereby  said  money  was 
lost ;  that  they  employed  a  cashier  who  was  dishonest,  unfaithful 
and  incompetent^  all  of  which  was  known  to  them ;  that  they 
neglected  to  take  and  keep  good  and  sufficient  security  for  the 
performance  of  the  duties  of  said  cashier,  and  of  the  president  and 
other  officers  of  the  bank,  and  that  they  so  negligently  and  care- 
lessly conducted  its  affairs  that  its  entire  capital,  surplus,  property 


592  NEW  YORK 


BrinckerliofE  v.  Bostwick. 


and  effects  were  lost  and  the  stock  rendered  worthless,  and  the 
stockholders  were  rendered  liable  for  a  large  sum  of  money  on 
account  of  the  unpaid  debts  of  the  bank. 

The  plaintifE  avers  that  he  was  the  holder  of  sixteen  shares  of 
the  capital  stock,  and  that  by  reason  of  the  neghgence  and  mis- 
conduct of  said  directors,  he  has  sustained  damage  to  the  amount 
of  $3,200,  and  each  of  the  stockholders  has  sustained  damages  to 
the  amount  of  double  the  par  value  of  the  stock  held  by  him. 

The  complaint  then  sets  out  the  default  of  the  bank  in  not  re- 
deeming its  circulating  notes,  and  the  appointment  by  theComp- 
troller  in  January,  1877,  of  the  defendant  Bostwick  as  receiver 
of  the  bank  pursuant  to  the  provisions  of  the  National  Banking 
Act.  That  such  receiver  duly  qualified  and  has  ever  since  acted 
and  still  continues  to  act  as  such  receiver,  and  that  before  the 
commencement  of  this  action  the  plaintifE  requested  said  receiver 
to  bring  an  action  against  the  said  directors  for  the  damages  which 
the  bank  or  its  stockholders  had  sustained  by  the  negligence  and 
official  misconduct  of  said  directors,  but  that  he  neglected  and  re- 
fused to  bring  any  action  against  them,  or  any  of  them,  and  that 
he  himself  is  one  of  said  directors  who  are  charged  with  miscon- 
duct. 

The  action  is  brought  by  the  plaintifE  in  his  own  behalf,  and  oil 
behalf  of  all  the  other  stockholders  of  the  bank,  and  the  judg- 
ment demanded  is  that  the  damages  which  the  bank  and  its  stock- 
holders have  sustained  may  be  ascertained,  and  that  the  defend- 
ants who  were  directors  of  the  bank  may  be  adjudged  to  pay  such 
damages,  and  that  the  receiver  may  collect  them  for  the  benefit  of 
the  creditors  and  stockholders,  or  that  the  plaintiff  may  i-ecover 
his  damages  and  costs,  and  that  the  other  stockholders  who  may 
come  in  may  have  such  judgment  as  they  are  entitled  to,  etc. 

The  receiver,  the  bank  and  the  directors  are  joined  as  defend- 
ants. 

The  respondents  demurred  to  the  complaint  on  the  ground  of 
want  of  jurisdiction,  improper  joinder  of  parties,  want  of  legal 
capacity  to  sue,  and  failure  to  show  a  cause  of  action. 

The  Supreme  Court  at  General  Term  held  in  favor  of  the  plain- 
tiff on  the  question  of  jurisdiction,  and  the  sufficiency  of  the 
statement  of  the  cause  of  action,  but  sustained  the  demurrer  on 
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the  ground  that  the  demand  upon  the  receiver,  and  his  refusal  to 
bring  an  action  against  the  delinquent  directors,  was  insufficient 
to  authorize  the  plaintiff  to  sue  as  a  stockholder ;  that  the  receiver 
had  no  authority  to  prosecute  except  under  the  direction  of  the 
Comptroller  of  the  Currency,  and  that  in  refusing  to  bring  an 
action  he  acted  in  accordance  with  his  duty,  the  court  at  the  same 
time  expressing  the  opinion  that  an  improper  refusal  of  the 
Comptroller  of  the  Currency  to  prosecute  and  to  direct  the  re- 
ceiver to  prosecute  would  entitle  the  stockholders  to  sue  in  their 
own  behalf,  making  the  corporation  a  party  defendant. 

The  defendants  contend  that  the  Comptroller  of  the  Currency 
and  not  the  receivel*  was  the  proper  party  to  bring  the  action. 

It  seems  to  us  that  the  case  must  turn  upon  this  question^  If 
the  defendants  are  right  in  their  position  that  the  right  of  action 
is  in  the  Comptroller  of  the  Currency,  the  stockholders,  as  a  mat- 
ter of  course,  could  not  sne  except  in  case  of  his  refusal.  But  if 
the  receiver  represents  the  bank,  and  is  the  proper  party  to  prose- 
cute, then  we  think  enough  is  shown  to  justify  the  stockholders 
in  applying  directly  to  the  court  for  relief. 

The  causes  of  action  set  forth  in  the  complaint  are  losses  and 
misapplication  of  the  funds  of  the  bank  through  the  negligence 
and  misconduct  of  its  directors.  For  these  losses  the  bank,  if 
still  exercising  its  corporate  functions,  would  have  a  claim  upon 
the  guilty  directors  which  it  could  enforce  by  action ;  but  if  it  re- 
fused to  prosecute,  or  if  it  still  remained  under  the  control  of  the 
very  directors  against  whom  the  action  should  be  brought,  the 
stockholders  would,  have  a  standing  in  a  court  of  equity  to  sue 
in  their  own  names,  making  the  corporation  a  party  defendant. 
Robinson  v.  Smith,,  3  Paige,  222,  233  ;  24  Am.  Dec.  212;  Greaves 
V.  Gouge,  69  N.  Y.  154 ;  Ang.  &  Ames  Corp.,  §  310.  See  review 
of  cases  in  Heath  v.  Erie  By.  Co.,  8  Blatchf.  347,  393. 

Section  5234  of  the  United  States  Revised  Statutes  provides 
that  upon  the  appointment  of  a  receiver  by  the  Comptroller,  such 
receiver  shall,  under  the  direction  of  the  Comptroller,  take  pos' 
session  of  the  books,  etc.,  of  the  association,  and  collect  all  debts, 
dues  and  claims  belonging  to  it,  and  pay  the  money  collected  by 
him  to  the  Treasurer  of  the  United  States.  The  receiver  is  the 
only  person  authorized  by  the  act  to  collect  dues  and  claims  be- 
VoL.  111—75. 
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longing  to  the  bank.  Whether  special  instructions  from  the 
Comptroller  to  the  receiver  are  necessary  to  enable  the  receiver  to 
collect  or  sue  for  each  particular  claim,  it  is  not  very  material,  in 
our  view  of  the  case,  to  inquire.  It  is  sufficient  for  all  present 
purposes  to  show  that  no  person  but  the  receiver  is  empowered  by 
the  act,  or  can  be  directed  by  the  Comptroller  to  collect  claims  be- 
longing to  the  bank.  That  the  claims  set  out  in  the  complaint 
belonged  to  the  bank  and  could  have  been  enforced  by  it  but  for 
the  receivership  is  too  plain  to  require  argument. 

The  claim  that  the  right  of  action  was  vested  in  the  Comptroller 
rests  wholly  upon  the  provisions  of  section  5239  of  the  Kevised 
Statutes  of  the  United  States,  whereby  it  is  enacted  that 

"  If  the  directors  of  any  National  banking  association  sliall  knowingly  violate, 
or  knowingly  permit  any  of  the  officers,  agents  or  servants  of  the  association 
to  violate  any  of  the  provisions  of  this  title,  all  the  property,  privileges  and 
franchises  of  the  association  shall  be  thereby  forfeited.  Such  violation  shall 
however  be  determined  and  adjudged  by  a  proper  circuit,  district  or  terri- 
torial court  of  the  United  States,  in  a  suit  brought  for  that  purpose  by  the 
Comptroller  of  the  Currency  in  his  own  name,  before  the  association  shall  be 
declared  dissolved. 

"  And  in  cases  of  such  violation,  every  director  who  participated  in,  or  as- 
sented to  the  same,  shall  be  held  liable  in  his  personal  and  individual  capacity 
for  all  damages  which  the  association,  its  shareholders,  or  any  other  person 
shall  have  sustained  in  consequence  of  such  violation.'' 

These  provisions  are  evidently  intended  to  apply  to  violations 
by  these  corporations  of  the  law  under  which  they  are  organized, 
and  to  subject  .them  to  the  forfeiture  of  their  corporate  franchises 
upon  such  violations  being  established  by  the  judgment  of  a  court 
of  the  United  States.  Being  organized  under  an  act  of  Congress, 
the  jurisdiction  to  declare  a  forfeiture  of  their  franchises  is  very 
appropriately  vested  exclusively  in  the  courts  of  the  United 
States,  and  the  Comptroller  of  the  Currency  is  designated  as  the 
officer  who  shall  prosecute  for  the  purpose  of  having  such  for- 
feiture adjudged.  It  would  of  course  be  very  inappropriate  that 
such  a  proceeding  should  be  instituted  by  a  receiver  who  has  only 
to  deal  with  the  assets  of  the  bank,  and  the  requirement  that  the 
violation  should  be  adjudged  by  a  court  of  the  United  States,  at 
the  suit  of  the  Comptroller,  is,  by  the  terms  of  the  section,  made 
essential  "before  the  association  shall  be  declared  dissolved,"  but 
there  is  nothing  in  the  act  which  renders  it  essential  for  any  other 
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purpose ;  and  it  is  further  to  be  observed  that  this  is  the  only  pro- 
vision of  the  act  which  authorizes  the  Comptroller  to  institute  any 
action  in  relation  to  the  affairs  of  a  National  bank. 

The  further  provision  that  every  director  who  participates  in 
the  violation  of  the  Banking  Act  shall  be  personally  liable  for 
damages  does  not  in  terms  require  that  the  action  for  such  dam- 
ages be  brought  in  a  court  of  the  United  States,  nor  that  it  be 
instituted  by  the  Comptroller,  nor  do  we  think  that  it  has  reference 
to  such  violations  by  the  directors,  of  their  duties  to  the  bank,  as 
are  the  subject  of  this  action,  but  rather  to  violations  of  the  Na- 
tional Banking  Act,  by  the  assumption  of  powers  in  excess  of  the 
franchises  granted,  or  the  disregard  of  the  prohibitions  of  the  act 
—  offenses  of  the  character  which  usually  subject  a  corporation  to 
the  forfeiture  of  its  charter.  These  are  offenses  committed  by 
the  corporation  itself,  through  its  directors  and  officers,  against  the 
government  by  whom  its  franchises  are  granted,  and  very  differ- 
ent in  their  character  from  breaches  of  trust  by  an  officer,  agent 
or  trustee  of  a  corporation  for  which  he  is  responsible  only  to  the 
corporation  or  its  shareholders.  Even  if  it  should  be  held  that 
where  proceedings  for  the  forfeiture  of  the  franchises  of  the  cor- 
poration are  instituted  by  the  Comptroller  under  section  5239,  he 
may  also  proceed  against  the  directors  for  damages,  it  does  not 
follow  that  where  there  is  no  proceeding  for  forfeiture,  he  is  the 
proper  party  to  proceed  against  directors  or  officers  for  damages 
for  which  they  are  responsible  to  the  corporation.  In  Kennedy 
V.  Gibson,  8  Wall.  506,  it  is  said  by  the  Supreme  Court  that  the 
receiver  represents  the  creditors  and  the  association,  and  is  the 
proper  party  to  bring  suits  at  law  and  in  equity,  and  that  he  may 
sue  in  the  State  courts. 

The  liability  of  the  directors  of  corporations  for  violations  of 
their  dnty  or  breaches  of  the  trust  committed  to  them,  and  the 
jurisdiction  of  courts  of  equity  to  afford  redress  to  the  corpora- 
tion, and  in  proper  cases  to  its  shareholders,  for  such  wrongs  exist 
independently  of  any  statute.  By  the  Revised  Statutes  of  JSTew 
York  (2  R.  8.  462),  it  is  declared  that  the  chancellor  has  jurisdic- 
tion over  directors,  managers  and  other  trustees,  and  officers  of 
corporations,  to  compel  them  to  account  for  their  official  conduct 
in  the  management  and  disposition  of  the  funds  and  property 
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committed  to  their  charge,  and  to  compel  pajnient  by  them  to 
the  corporation  whom  they  represent,  of  all  sums  of  money,  and 
the  value  of  all  property  which  they  may  have  acquired  to  them- 
selves or  transferred  to  others,  or  may  have  lost  or  wasted  by  any 
violation  of  their  duties  as  such  trustees.  These  enactments  are 
however  merely  declaratory  of  a  jurisdiction  long  previously 
conceded  to  exist,  both  in  this  St3,te  and  in  England,  and  to  them 
were,  added  by  further  provisions  of  the  Revised  Statutes  certain 
visitorial  powers  not  before  Exercised  by  the  Court  of  Chancery 
(except  in  cases  of  charitable  bodies),  viz.:  to  restrain  corporations 
from  exceeding  their  corporate  powers.  This  latter  jurisdiction 
was  that  which  the  Court  of  Chancery  disclaimed  in  the  well- 
known  case  of  Attorney- Oeneral  v.  Utioa  Ins.  Co.,  2  Johns. 
Ch.  389,  with  reference  to  which  case  the  provisions  of  the  Re- 
vised Statutes  just  referred  to  were  framed.  But  in  that  very 
case,  jurisdiction  in  cases  like  the  present  was  conceded  to  be  in- 
herent in  the  coiirt,  and  in  Robinson  v.  Smith,  3  Paige,  222,  233, 
the  power  is  declared  to  exist,  independently  of  the  provisions  of 
the  Revised  Statutes,  so  far  as  the  individual  rights  of  stock- 
holders are  concerned,  to  call  directors  to  account  and  make  satis- 
faction for  losses  occasioned  by  breaches  of  their  trust.  This 
jurisdiction  has  been  continually  exercised  in  England  and  in  this 
country,  and  is  not  of  statutory  origin.  Ang.  &  Ames  Corp., 
§  312,  and  cases  cited. 

The  action  to  recover  such  losses,  as  before  observed,  should  in 
general  be  brought  in  the  name  of  the  corporation,  but  if  it  re- 
fuses to  prosecute,  the  stockholders,  who  are  the  real  parties  in  in- 
terest, will  be  permitted  to  sue  in  their  own  names,  making  the 
corporation  a  defendant.  69  N.  T.  154.  And  that  course  of 
proceeding  is  also  allowed  if  it  appears  that  the  corporation  is  still 
under  the  control  of  those  who  must  be  made  the  defendants  in 
the  suit.  See  B%itts  v.  Wood,  37  IST.  Y.  317  ;  liohinson  v.  Smith, 
3  Paige,  222.  In  such  cases  a  demand  upon  the  corporation  to 
bring  the  suit  would  be  manifestly  futile  and  unnecessary.  A 
suit  prosecuted  under  the  direction  and  control  of  the  very  parties 
against  whom  the  misconduct  is  alleged,  and  a  recover}' is  sought, 
would  scarcely  afford  ,to  the  shareholders  the  remedy  to  which 
they  are  entitled,  and  the  fact  that  the  delinquent  parties  are  still 
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in  control  of  the  corporation  is  of  itself  sufficient  to  entitle  tlie 
shareholders  to  sue  in  their  own  names.  Hodges  v.  New  England 
Screio  Co.,  1  R.  I.  312 ;  Heath  v.  Erie  Ey.  Co.,  8  Blatchf.  347 
If  thej  could  not  be  permitted  in  such  cases  to  assert  their  own 
rights  in  a  court  of  equity,  the  directors,  so  long  as  they  remained 
in  office,  could  set  them  at  defiance. 

In  the  present  case  the  corporation  cannot  sue,  because  all  its 
rights  of  action  have  been  transferred  by  operation  of  law  to  the 
receiver.  He  certainly  is  not  a  proper  person  to  whom  to  in- 
trust the  conduct  of  the  action,  even  did  he  consent  to  institute 
it,  or  should  the  Comptroller  of  the  Currency  direct  him  so  to  do, 
for  he  is  one  of  the  parties  charged  with  misconduct  and  against 
whom  a  remedy  is  sought.  It  necessarily  follows  that  the  share- 
holders must  be  permitted  to  sue  in  their  own  names,  or  the 
wrongs  complained  of  must  go  without  redress,  and  substantial 
rights  be  sacrificed  to  a  mere  matter  of  form.  The  shareholders 
are  the  parties  whose  interests  are  involve'd  in  the  proceeding. 
If  conducted  in  the  name  of  the  corporation  or  the  receiver,  it 
would  be  as  their  representative  and  for  their  benefit;  and  when, 
as  in  this  case,  sufficient  reasons  are  shown  why  it  cannot  be 
efEectually  prosecuted  in  that  form,  the  right  of  the  shareholders 
to  sue  in  their  own  names  is  sanctioned  both  by  principle  and 
precedent. 

Where  the  shareholders  are  numerous,  the  suit  may  be  brought 
by  one  or  more  in  behalf  of  all.  Butts  v.  Wood,  37  N.  Y.  317; 
Edbinson  v.  Smith,  3  Paige,  222 ;  Hiohens  v.  Congreve,  4  Russ. 
662 ;  8  Blatchf.  347. 

The  jurisdiction  of  the  State  court  to  entertain  the  action  is 
also  challenged  by  the  demurrer.  The  right  of  action  is  not  in 
our  opinion. derived  from  the  act  of  Congress,  but  depends  upon 
general  principles  of  equity ;  but  in  any  aspect  of  the  case  the 
State  courts  have  concurrent  jurisdiction,  unless  exclusive  juris- 
diction has  been  conferred  upon  the  United  States  courts.  CVaflin 
V.  Houseman,  93  U.  S.  130 ;  Robinson  v.  Nat.  BTc.  of  Newberne, 
81  ISr.  T.  385 ;  2  Nat.  Bank  Cas.  309 ;  National  Bank  of  Glov- 
ersville  v.  Wells,  79  N.  Y.  498 ;  2  Nat.  Bank  Cas.  333 ;  affirmed 
in  the  Supreme  Court  of  the  U.  S.,  Jan.,  1882 ;  ante  25.  The 
jurisdiction  of  the  State  courts  oyer   actions   against   National 


598  NEW  YORK 


Brinckerhoff  ^.  Bostwick. 


banks  is  expressly  recognized  by  the  act,  and  such  jurisdiction  has 
been  repeatedly  exercised  in  actions  by  receivers  to  collect  claims 
due  to  such  banks.  There  can  be  no  reason  why  civil  actions 
brought  by  stockholders  in  place  of  the  receiver,  to  enforce  claims 
against  delinquent  directors  or  officers,  should  stand  upon  any 
diflEerent  footing.  The  only  cases  in  which  exclusive  jurisdiction 
is  conferred  by  the  Banking  Act  upon  the  courts  of  the  United 
States,  so  far  as  we  can  find,  are  proceedings  to  enforce  the  for- 
feiture of  the  franchises  of  banking  associations  for  violations  of 
the  act  (§  6239),  and  proceedings  to  enjoin  the  Comptroller  of 
the  Currency  from  winding  up  the  corporation,  through  a  re- 
ceiver. There  is  nothing  in  the  act  which  withdraws  from  the 
jurisdiction  of  the  State  courts  civil  actions  to  enforce  rights  of 
individuals  against  National  banks  or  their  officers.  CooTce  v. 
8taU  Nat.  Bank  of  Boston,  52  N.  T.  96;  1  Nat.  Bank  Cas.  698  ; 
Bletz  V.  GolumUa  Nat.  Bank,  87  Peun.  St.  87 ;  2  Nat.  Bank 
Cas.  366.  Criminal  prosecutions  for  ofEenses  created  by  the  act 
stand  upon  a  different  footing.  Exclusive  jurisdiction  in  such 
cases  is  vested  in  the  Circuit  and  District  Courts  of  the  United 
States  by  the  Judiciary  Act  of  1789. 

The  bank  was  a  proper  and  even  a  necessary  party  defendant. 
Sobinson  v.  8mith,  3  Paige,  222.  It  continued  to  be  a  corporation, 
notwithstanding  the  appointment  of  a  receiver  ,  and  the  receiver 
may  bring  actions  in  its  name.  Pahquioque  Bh.  v.  Bethel  Bk.,  36 
Conn.  325;  4  Am.  Eep.  80;  Kennedy  v.  Gibson,  8  Wall.  506, 
supra  ;  Green  v.  Walkill  Nat.  Bk.,  7  Hun,  63 ;  Gity  of  Lexington 
V.  Butler,  14  Wall.  283  ;  Bank  v.  Kennedy,  17  id.  19.  The  re- 
ceiver was  also  a  necessary  party,  as  it  was  through  him  that  the 
amount  which  might  be  adjudged  against  the  directors  was  to  be 
collected  and  paid  over.  The  presence  of  both  of  these  parties 
was  necessary  to  a  final  determination  of  the  controversy. 

We  entertain  no  donbt  of  the  sufficiency  of  the  allegations  of 
the  complaint  to  constitute  a  cause  of  action  against  the  defend- 
ants who  are  sued  as  directors. '  The  rule  of  liability  in  such 
cases  is  well  stated  by  Chancellor  Walwoeth,  in  Robinson  v.  Smith, 
3  Paige,  222 :  "  The  directors  of  a  corporation  who  willfully 
abuse  their  trust  or  misapply  the  funds  of  the  company,  by  which 
a  loss  is  sustained,  are  personally  liable  as  trustees  to  make  good 
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that  loss,  and  they  are  also  liable  if  they  snflfer  the  corporate 
funds  to  be  lost  or  wasted  by  gross  negligence  and  inattention  to 
the  duties  of  their  trust."  See  also  cases  cited  in  Cumberland 
Coal  Co.  V.  Hoffman  Coal  Qo.,  30  Barb.  159 ;  Cunningham  v. 
Pell,  5  Paige,  607,  613. 

The  judgment  appealed  from  should  be  reversed  and  judgment 
rendered  for  the  plaintifE  on  the  depinrrer,  with  costs,  with  leave 
to  the  defendants  to  withdraw  the  demurrer  within  thirty  days 
on  payment  of  costs  in  this  court,  and  in  the  Supreme  Court,  and 
to  answer  the  complaint. 

All  concur. 

Judgment  accordingly. 


Getman  v.  Second  National  Bank  of  Oswego. 

(89  N.  T.  136.) 

Bankruptcy  —  emt  by  assignee  for  penalties  for  taking  usury. 

Plaintiff  as  assignee  in  bankruptcy  of  A.  sued  to  recover  the  penalties  imposed 
by  the  National  Banking  Act  for  charging  and  receiving  usurious  rates  of 
interest.  Defendant  proved  a  release  and  discharge,  executed  by  A.  before 
the  commencement  of  the  bankruptcy  proceedings.  Plaintiff  gave  in  evi- 
dence the  record  of  a  judgment  in  his  favor  in  an  action  in  which  he  as  as- 
signee sued  defendant  to  recover  a  payment  of  a  debt  made  to  it  by  A.  about 
a  mouth  prior  to  the  execution  of  the  release,  as  having  been  made  when  A. 
wasinsolvent,  and  when  defendanthad  reasonable  cause  to  believe  that  fact 
and  knew  the  payment  was  made  in  fraud  of  the  Bankrupt  Act.  Held,  that 
defendant  was  not  concluded  or  affected  by  the  judgment, 


T 


HE  opinion  states  the  case.     Judgment  for  defendant  below. 

Geo.  W.  Parkhurst,  for  appellant. 
W.  H.  Kenyan,  for  respondent. 


FiNOH,  J.  The  plaintiff,  as  assignee  in  bankruptcy  of  George 
Ames,  sued  upon  sixty-four  causes  of  action,  each  of  which 
alleged  that  the  defendant  had  charged  and  received  usurious  rates 
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of  interest  on  loans  and  discounts  to  Ames,  and  the  firm  of  Ames 
&  Tanner,  whereby  the  bank  became  liable  to  refund  double  the 
amount  under  the  act  .of  Congress.  These  causes  of  action  were 
met  and  answered  by  proof  that  they  had  been  fully  paid  and 
satisfied,  and  the  liability  of  the  bank  therefor  released  and  dis- 
charged by  the  assignor  before  the  commencement  of  the  pro- 
ceedings in  bankruptcy.  The^t  pfoof  was  made  by  the  production 
of  a  release  under  seal  executed  by  said  Ames,  acknowledging 
full  payment  and  satisfaction  of  all  claims  for  excessive  interest 
and  releasing  the  bank  therefrom.  The  contest  thereafter  turned 
upon  the  validity  and  efEect  of  this  release.  The  plaintiff  at- 
tempted to  render  it  ineffectual  by  bringing  it  within  the  condem- 
nation of  the  Bankrupt  Act.  The  only  evidence  he  gave  was 
the  record  of  a  previous  judgment  between  the  same  parties  in 
which  the  plaintiff  sued  as  assignee  to  recover  certain  payments 
made  to  the  defendant  on  the  31st  day  of  March,  1877,  being 
about  a  month  earlier  than  the  date  of  the  release,  as  having  been 
made  when  the  debtor  was  in  fact  insolvent,  and  when  the  cred- 
itor had  reasonable  cause  to  believe  in  the  existence  of  such  in- 
solvency, and  knew  that  such  payment  was  made  iu  fraud  of  the 
provisions  of  the 'Bankrupt  Act.  These  facts  were  decided  in 
plaintiff's  favor  in  that  action,  but  they  do  not  prove  the  plaintiff's 
ease  in  "this.  To  annul  the  release  he  was  bound  to  show  not  only 
that  at  its  date  the  defendant  had  reasonable  cause  to  believe 
Ames  insolvent,  but  that  it  knew  that  he  executed  it  in  fraud  of 
the  provisions  of  the  Bankrupt  Act  (tJ.  S.  R.  S.,  §§  5128,  5129, 
as  amended  by  Laws  1874,  chap.  890,  §  11 ;  Guernsey  v.  Miller, 
80  N.  Y.  181).  Proof  that  a  payment  made  by  the  debtor  to  the 
creditor  in  March,  1877,  was  a  fraudulent  preference,  known  to  be 
such,  does  not  at  all  establish  that  payment  by  the  bank  to  Ames 
in  April,  1877,  of  a  debt  due  the  latter  was  either  fraudulent  or 
known  to  be  such.  The  exception  therefore  to  the  refusal  of  the 
referee  to  find  that  at  the  date  of  the  release  the  defendant  had 
reasonable  cause  to  believe  Ames  insolvent  was  not  well  taken. 
The  fact  was  immaterial,  unless  further  proof  was  given  showing 
knowledge  of  a  fraud  upon  the  Bankrupt  Act.  No  such  proof 
was  given.  The  plaintiff  seeks  to  supply  it  by  calling  it  a  trans- 
action not  in  the  usual  and  ordinary  course  of  business  of  the 


COURT  OP  APPEALS,  1883.  gQl 

Nat.  Shoe,  etc. ,  Bk.  of  the  City  of  N.  Y.  v.  Mechanics'  Nat.  Bk,  of  Newark,  N.  J. 

debtor,  and  invoking  tiie  presumption  arising  from  that  fact.  U. 
S.  R.  S.,  §  5130.  But  A-mes  simply  collected  a  debt  due  him 
and  settled  an  obligation  which  he  held  against  the  bank.  That 
did  not  become  a  matter  outside  of  his  usnal  and  ordinary  busi- 
ness because  the  character  of  the  debt  was  unusual  and  peculiar. 
It  was  collecting  back  an  over-payment.  His  loans  and  discounts, 
his  payments  of  interest  were  usual  and  ordinary,  and  his  settle- 
ment of  a  demand  for  payment  in  excess  cannot  be  deemed  out- 
side of  the  usual  and  ordinary  course  of  business.  The  further 
argiiment  that  the  release  was  against  public  policy  does  not  need 
discussion.  Wo  think  the  defense  was  complete  and  properly 
allowed  to  prevail. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


J^ATiONAi  Shoe  and  Leather  Bank  of  the  Citt  of  New  Yoek 
V.  Mechanics'  National  Bank  of  Newark,  N.  J. 

Corn  Exchange  Bank  v.  Same. 

West  Side  Bank  v.  Same. 

(89  N.  T.  46T.) 

Attachment. 

An  attachment  from  a  State  court  may  not  issue  against  an  insolvent  National 
bank  of  that  State. 

TITOTIONS  to  cori-ect  remittiturs.    The  opinion  shows  the  case. 

George  G.  Lay.,  Jr.,  for  motion. 

Aaron,  Pennington  Whitehead,  opposed. 

Danforth,  J.     The  appellants  ask  to  have  the  remittitur  in 
these  several  cases  recalled,  in  order  that  application  may  be  made 
Vol.  Ill— 76. 
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for  such  amendment  to  the  orders  appealed  from,  as  will  show 
that  they  were  made  upon  the  ground  that  the  justice  of  the  Su- 
preme Court  who  granted  the  attachments  had  no  power  or  juris- 
diction in  the  premises.  If  this  fact  appeared,  it  would  present  a 
case  for  our  consideration  {Allen  v.  Meyer,  73  N.  Y.  1 ;  Dunlop 
V.  Patterson  Fire  Ins.  Co.,  74  id.  145 ;  30  Am.  Eep.  283),  and 
if  likely  to  be  disposed  of  in  a  mabner  favorable  to  the  appellants, 
we  should  grant  the  application. 

But  upon  the  hearing  of  the  appeal,  the  point  which  upon  such 
amendment  would  be  before  us  was  fully  presented  by  counsel , 
for  the  appellants,  and  answered  to  by  the  respondents.  If  was 
ably  argued  by  both,  and  although  we  were  constrained,  in  ac- 
cordance with  long-settled  practice  in  such  cases,  to  dismiss  the 
appeals,  the  question  was  considered  by  us,  and  the  conclusion 
reached  that  the  attachment  was  improvidently  issued.  In 
the  recent  case  of  Robinson  v.  Nat.  Bk.  of  Wewberne,  81  N.  T. 
385  ;  37  Am.  Eep.  508  ;  2  ]S"at.  Bank  Gas.  309,  the  same  general 
question  was  before  us  for  judgment.  In  that  case  an  attachment 
had  been  issued  against  the  property  of  a  solvent  National  bank- 
ing association,  and  we  thought  it  should  be  upheld  upon  the 
ground  that  the  prohibition  against  such  process  contained  in  sec- 
tion 5242  of  the  United  States  Revised  Statutes  ajjplied  only  to 
an  insolvent  corporation,  or  one  about  to  become  so.  It  is  appa- 
rent from  the  papers  in  the  case  now  here  that  the  defendants  in 
the  attachment  proceedings  are  in  that  condition,  and  we  find  no 
reason  for  doubting  that  they  are  within  the  prohibition  and  in- 
tent of  the  statute  (supra). 

"  No  attachment,"  it  sayg, "  shall  be  issued  against  any  such  association,  or  its 
property,  before  final  judgment  in  any  suit,  action  or  proceeding  in  any  State 
*    *    *    court.'' 

As  a  corporation  can  act  only  in  the  mode  and  within  the  limi- 
tations prescribed  by  the  law  creating  it,  the  same  law  may  impose 
upon  parties  dealing  with  the  corporation  such  restrictions  as  the 
enacting  power  deems  proper,  in  preserving,  applying  or  subject- 
ing its  assets  to  the  discharge  of  its  obligations,  and  may,  among 
other  things,  provide  that  any  one  or  more  of  the  usual  remedies 
of  creditors  against  a  debtor  shall  in  certain  cases  be  withheld. 

The  laws  of  this  State  not  only  render  invalid  any  transfer  of 
property,  or  payment  made,  but  any  judgment  confessed  or  lien 
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created  by  a  moneyed  corporation  when  insolvent,  or  in  contem- 
plation of  insolvency,  with  intent  of  giving  any  preference  to  any 
creditor.  Title  2,  part  1,  chap..  18,  art.  1,  §  9,  1  R.  S.  591.  The 
object  and  spirit  of  tliis  act  undoubtedly  is,  to  secure  an  equal  dis- 
tribution of  the  effects  of  a  moneyed  corporation  among  its  cred- 
itors, in  case  of  insolvency.  Its  validity  has  not  been  doubted. 
We  have  given  this  construction  to  the  statute  of  the  United  States 
containing  the  prohibition  above  cited  {Hohinson  v.  Nat.  Bank  of 
Wewherne,  supra),  and  so  it  is  directly  held  in  National  Bank  v. 
Oolhy,  21  Wall.  609 ;  1  Nat.  Bank  Cas.  109. 

If  the  orders  were  amended  in  the  manner  indicated,  these 
views  would  lead  to  their  affirmance,  and  it  therefore  would  not 
benefit  the  appellants  to  grant  their  motion. 

The  motion  should  be  denied,  with  costs. 

All  concur. 

Motion  denied. 


Talmage  v.    Thied   National  Bank  of  the   City  of  New 

York.* 

(91  N.  T.  631.) 

Agency  —  broker  —  implied   authority  to  pledge   stocks  —  tender.     Place  of 

trial. 

Moller  &  Co.,  brokers  and  agents  for  Hunt,  by  an  absolute  power  of  attorney, 
having  authority  from  her  to  pledge  her  stocks  for  a  loan  of  $35,000,  con- 
tracted with  defendant  for  the  loan,  giving  their  own  note  therefor,  secured 
by  pledge  of  the  stock.  Defendant  knew  that  the  loan  was  for  Hunt,  and  was 
to  be  used  to  pay  for  a  portion  of  the  stocks,  and  that  the  stocks  belonged 
to  her.  ffeld,  that  defendant  could  not  hold  the  same  as  security  for  other 
loans  made  by  it  to  M.  &  Co. 

Plaintiff  tendered  before  suit  the  $35,000  and  interest,  and  on  this  being  re- 
fused, tendered  $46,000.  Held,  not  a  conclusive  admission  that  defendant 
had  a  Jien  for  the  latter  snm. 

A  National  bank  may  be  sued  in  the  county  where  the  plaintiff  resides. 

APPEAL  from  judgment  for  plaintiff,  and  appeal  from  order 
denying  a  motion  to  change  the  place  of  trial  from  the 
county  of  Kings  to  the  county  of  New  York. 

*  Reported  below,  27  Hun,  61. 
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Action  for  conversion  of  stocks.  The  facts  are  stated  in  the 
opinion. 

S.  P.  Nash,  for  appellant. 

William  N.  DyJcman,  for  respondent. 

Miller,  J.  'The  stocks  to  recover  the  value  of  which  this 
action  was  brought  were  originally  pledged  as  collateral  security 
for  a  loan  made  by  the  defendant  to  Moller  &  Co.,  for  the  bene- 
fit of  Julia  G.  Hunt,  the  plaintiffs  assignor.  They  were  after- 
ward used  to  secure  moneys  loaned  to  Moller  &  Co.,  on  their 
own  account  by  the  bank.  Moller  &  Co.  were  the  brokers  and 
agents  for  Mrs.  Hunt,  and  the  question  to  be  determined  is, 
whether  the  defendant,  the  bank,  had  knowledge  that  they  were 
loaning  to  Mrs.  Hunt  and  receiving  her  stocks  in  pledge  for  the 
sum  of  $35,000  only,  and  that  Moller  &  Co.  were  her  agents  and 
not  the  owners  of  the  stocks.  Merchants!  Sank  v.  Livingston, 
T4  N.  Y.  223 ;  McNeil  v.  Tenth  Nat.  Bank,  46  id.  325 ;  7  Am. 
Eep.  341.  This  question  was  one  of  fact  which  was  left  to  the 
consideration  of  the  jury,  under  the  charge  of  the  court,  and  the 
jury  found  in  favor  of  the  plaintiff.  It  appears  that  the  stocks 
were  delivered  to  Moller  &  Co.,  as  agents  of  Mrs.  Hunt,  with 
authority  to  use  the  same  for  the  purpose  of  procuring  the  loan 
first  made  thereon,  and  unless  the  defendant  was  advised  as  to 
the  character  and  extent  of  the  agency,  it  should  not  be  held 
liable.  Certain  stocks  had  been  purchased  by  Moller  &  Co.  for 
Mrs.  Hunt,  and  they  gave  their  notes  with  the  stocks  as  col- 
lateral, and  received  the  money  to  pay  for  the  stocks  so  pur- 
chased. There  was  proof  to  show  that  Moller  went  to  the  presi- 
dent of  the  bank  and  made  the  loan  of  $35,000  with  him,  stipu- 
lating at  the  time  that  it  was  Mrs.  Hunt's  stock,  and  that  it  was 
desired  to  give  sufficient  margin  so  that  there  would  be  no  incon- 
venience, as  she  was  about  going  abroad,  and  also  stipulating  that 
the  loan  should  not  be  disturbed.  Although  this  testimony  was 
-contradicted,  the  jury  found  a  verdict  for  the  plaintiff,  which  must 
be  regarded  as  conclusive  as  to  the  notice  to  and  knowledge  of 
the  defendant,  unless  there  is  some  valid  and  legal  ground  for  dis- 
regarding the  same.     The  appellant's  counsel  claims  that  the  de- 
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fendant  had  no  knowledge  of  the  limitation  by  Mrs.  Hunt  to  her 
agent  to  borrow  only  $35,000 ;  that  Moller  &  Co.  were  authorized 
to  carry  and  take  care  of  the  stocks,  and  that  she  conferred  au- 
thority upon  them,  and  they  had  a  right,  as  general  agents,  to  sell 
the  stocks  or  to  borrow  money  upon  them.  We  think  this 
position  cannot  be  sustained.  If  they  had  knowledge,  as  is 
■  established,  if  the  fact  that  the  loan  was  to  be  made  for  the 
specific  amount  of  $35,000,  and  for  a  special  purpose,  as  was 
proved,  the  inference  is  the  loan  was  made  and  the  stocks  were 
to  be  used  for  that  purpose  alone ;  the  defendant  had  no  right  to 
assume  that  Moller  &  Co.  had  any  authority  to  make  other  loans 
with  any  other  object  in  view,  certainly  not  without  some  ex- 
planation or  statement  that  the  subsequent  loans  were  made  for 
the  benefit  of  Mrs.  Hunt.  It  is  not  claimed  that  such  was  the 
case.  Acting  under  the  original  agreement  as  to  the  loan  there 
is  no  ground  whatever  for  claiming  that  any  subsequent  loan 
was  in  pursuance  thereof.  It  is  true  that  it  is  said  in  Mer- 
chants^ Bank  V.  Livingston,  74  N.  Y.  223,  the  broker  "  had 
no  authority  to  make  the  loan  at  all,"  but  although  such  may 
be  the  case,  we  are  unable  to  see  how  this  can  make  any  dif- 
ference where  the  authority  is  limited,  and  the  limitations 
made  known  to  the  lender,  as  was  the  case  here.  Upon  no 
sound  principle  can  it  be  maintained  that  the  lending  of  a 
specific  amount  of  money,  on  collaterals,  to  a  broker  or  agent 
under  special  arrangements,  confers  authority  upon  the  agent  or 
broker  to  make  future  loans  which  have  no  relation  to  such  ar- 
rangements and  no  connection  with  the  original  loan.  Even  if 
it  be  conceded  that  Mrs.  Hunt  intrusted  Moller  &  Co.  with  the 
securities  and  authorized  them  to  make  the  loan  in  their  name 
and  upon  their  own  obligation,  and  sanctioned  the  terms  of  such 
obligation  as  they  might  execute,  inasmuch  as  the  bank  under- 
stood, as  the  verdict  of  the  jury  indicated,  the  amount  of  the  loan 
which  was  to  be  made  upon  the  securities  offered,  that  it  was  for 
a  specific  purpose,  and  that  no  more  than  that  amount  was  to  be 
required  on  the  securities,  there  is  no  ground  for  claiming 
that  the  stocks  were  subject  to  the  general  banker's  lien 
for  all  moneys  borrowed  by  the  brokers  from  the  bank.  The  ar- 
rangement made,  and  the  circumstances  attending  it,  which  were 
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Tjnown  to  the  bank,  precluded  it  from  claiming  any  right  to  such 
a  lien.  It  cannot  fairly  be  claimed  that  Mrs.  Hunt  received  the 
money  loaned  upon  any  such  terms  or  with  any  knowledge  or  un- 
derstanding that  the  securities  pledged  were  subject  to  any  lien  of 
tlie  bank  for  any  other  moneys  loaned  to  her  broker.  She  con- 
ferred no  authority  upon  her  agents  for  this  purpose ;  she  had  no 
knowledge  of  any  such  lien  beycmd  $35,000,  and  as  th6  bank  un- 
derstood the  arrangement  that  that  amount  only  was  to  be  loaned 
on  the  securities,  there  is  no  valid  ground  upon  which  she  should 
be  held  liable.  The  question  whether  the  bank  was  entitled  to  a 
general  lien  depended  upon  the  fact  whether  it  had  notice  that 
Mrs.  Hunt  was  the  owner  of  the  stocks  and  that  they  were 
pledged  as  collateral  only  for  the  loan  of  $35,000.  This  was  a 
question  for  the  jury  to  determine  upon  all  the  evidence  in  the 
case,  and  therefore  the  motion  to  dismiss  the  complaint  upon  this 
ground  was  properly  denied.  Plaintiff  before  suit  brought  on  de- 
manding securities  tendered  $35,000  and  interest,  and,  this  being 
refused,  tendered  $46,000,  which  was  also  refused. 

The  request  to  charge  that  the  tender  of  $46,000  was  an  ad- 
mission that  that  amount  and  interest  was  a  proper  claim  of  the 
bank  upon  the  stocks  was  properly  refused.  We  think  that  the 
tender  was  not  conclusive  upon  the  plaintiff  as  admitting  that  the 
defendant  had  a  lien  upon  the  stocks  for  that  amount.  It  was 
made  with  a  view  of  arranging  the  controversy  without  htigation, 
and  the  principle  is  well  established  that  concessions  made  for  the 
purpose  of  securing  a  settlement  of  the  controversy  cannot  ope- 
rate to  the  prejudice  of  the  party  making  them.  Where  a  tender 
is  made,  for  the  purpose  of  obtaining  property  of  the  owner,  sold 
and  in  the  hands  of  the  tenderee  claiming  to  own  the  same  and  ao- 
cepted,  the  money  paid  may  be  recovered  back.  Briggs  v.  Boyd 
56  N.  Y.  289 ;  Soholey  v.  Mumford,  60  id.  498.  "Upon  this 
principle  the  tender  made  may  be  regarded  the  same  as  if  the 
money  had  actually  been  paid,  and  cannot  be  available  as  a  de- 
fense to  the  plaintiff's  action.  Such  a  tender  is' not  an  estoppel 
and  the  case  of  Eaton  v.  Wells,  82  IS".  Y.  576,  has,  we  think  no 
application.  For  the  reasons  last  stated  the  request  to  charge 
that  the  $46,000  and  intei-est  should  be  deducted  from  the  value 
of  the  stocks,  was  also  properly  refused. 
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We  think  it  very  clear  that  if  the  bank  had  knowledge  at  the 
time  they  made  the  loan  of  $35,000  that  the  brokers  were  acting 
as  agents  for  Mrs.  Hunt,  and  that  Moller  had  no  authority  as 
agent  for  Mrs.  Hiint  except  to  make  the  loan  for  that  amount, 
the  power  of  attorney  given  to  the  brokers,  although  absolute  on 
its  face,  did  not  authorize  a  loan  beyond  the  $35,000. 
The  judgment  should  be  affirmed. 

The  record  in  this  case  also  brings  up  for  review  an  appeal 
from  an  order  of  the  General  Term,  affirming  an  order  of  the 
Special  Term,  denying  a  motion  to  change  the  place  of  trial.  It 
appears  from  the  motion-papers  that  the  plaintiff  in  this  action 

,  resides  in  the  county  of  Kings  and  the  defendant  is  located  in  the 
city  and  county  of  !New  York ;  the  place  of  trial  named  in  the 
complaint  is  the  county  of  Kings,  and  the  question  presented 

'  tipon  this  appeal  is,  whether  a  National  bank  can  be  sued  in  the 
Siipreme  Coiirt  of  this  State  out  of  the  county  where  it  is  located. 
This  question  involves  the  construction  to  be  placed  upon  various 
provisions  of  the  United  States  Revised  Statutes.  By  sec- 
tion 5136,  subdivision  4,  it  is  declared  that  a  duly  organized 
National  bank  shall  have  power : 

"  To  sue  and  be  sued,  complain  and  defend  in  any  court  of  law  and  equity 
aa  fully  as  natural  persons." 

By  section  5198  as  originally  enacted,  it  was  provided  : 

"  The  taking  *  *  *  a  rate  of  interest  greater  than  is  allowed  *  *  * 
shall  be  deemed  a  forfeiture  of  the  entire  interest  *  *  *.  In  case  the 
greater  rate  of  interest  has  been  paid,  the  person  by  whx>m  it  has  been  paid 
*  *  *  may  recover  back  in  an  action  in  the  nature  of  an  action  of  debt 
twice  the  amount  of  the  interest  thus  paid  from  the  association  taking  or 
receiving  the  same,  provided  such  action  ia  commenced  within  two  years  from 
ihe  time  the  usurious  transaction  occurred." 

This  section  was  amended  in  1875  by  adding  as  follows 

"  That  suits,  actions  and  proceedings  against  any  association  under  this  title 
may  be  had  in  any  circuit,  district  or  territorial  courts  of  the  United  States 
held  within  the  district  in  which  such  association  may  be  established,  or  in 
any  State,  county  or  municipal  court  in  the  county  or  city  in  which  saiti  asso- 
ciation is  located,  having  jurisdiction  in  similar  cases." 

Section  5198,  supra,  as  it  was  before  this  amendment,  related  to 
actions  for  forfeitures  and  penalties  for  taking  a  greater  rate  of 
interest  than  is  allowed  by  law  to  National  banks,  and  there  is 
some  grounnd  for  claiming  that  this  amendment  was  to  be  Hm- 
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ited  and  confined  to  cases  where  actions  were  brought  against 
JS^ational  banks  for  penalties  under  the  law  cited.  Such  a  con- 
struction would  be  consistent  with  the  provisions  of  section  5136, 
which  relates  to  suits  brought  by  and  against  National  banks. 
Thei  amendment  was  without  doubt  intended  to  give  jurisdiction 
to  State  courts,  in  suits  for  usury  penalties,  which  previously  did 
not  exist,  and  was  confined  to  the  courts  of  the  United  States. 
See  U.  S.  E.  S.,  §  711,  subd.  2.  It  will  be  noticed  that  the 
amendment  in  question  uses  the  word  "  may,"  thus  indicating 
that  it  was  not  intended  to  be  imperative  or  compulsory,  or  in 
any  way  inconsistent  with  the  provisions  of  section  5136,  which 
declares  that  these  banks  may  "  sue  and  be  sued,  complain  and 
defend  in  any  court  of  law  or  equity  as  fully  as  natural  persons." 
It  is  true  that  in  the  construction  of  statutes  the  word  "  may  "  is 
sometimes  construed  as  meaning  "  must,"  in  order  to  carry  out 
the  intention  of  the  framers  and  the  object  of  the  law.  But  such 
a  construction  in  this  case  might  lead  to  great  practical  incon- 
venience and  would  be  evidently  inconsistent  with  the  object  of 
the  provision  in  question ;  it  would  confer  special  rights  and 
privileges  on  these  institutions  and  compel  parties  who  had  claims 
against  them  to  bring  suits  in  the  location  where  they  were  sit- 
uated and  subject  them  to  great  expense  and  unnecessary  trouble. 
This  might  act  as  a  very  great  hardship  in  cases  where  actions 
might  be  brought  in  favor  of  one  of  these  institutions,  located  at 
a  distance  from  the  other  sued.  This  could  never  have  been 
intended,  and  the  evident  purpose  of  the  amendment  was  to  give 
authority  to  sue  these  institutions  in  the  State  court,  if  it  did  not 
previously  exist  under  section  5136. 

We  think  it  is  also  a  legitimate  construction  of  the  provision 
of  the  act  that  the  words  resti-icting  the  bringing  of  suits  were 
confined  to  local  courts,  such  as  county  courts  and  municipal 
courts,  and  not  to  the  Supreme  Court  of  the  State,  and  that  a 
party  living  in  a  county  at  a  distance  from  a  National  bank  has  a 
right  to  bring  an  action  in  his  own  county  against  it  for  any  law- 
ful claim,  subject  to  an  application  to  change  the  place  of  trial  for 
the  convenience  of  witnesses  in  accordance  with  the  practice  of 
the  court.  The  rule  contended  for  by  the  appellant's  counsel, 
that  "  if  an  afiirmative  statute  which  is  introductive  of  a  new  law 
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directs  a  thing  to  be  done  in  a  certain  manner,  that  thing  shall 
not,  even  although  there  are  uo  negative  words,  be  done  in  any 
other  manner,"  has  no  application  to  the  case  presented  by  the 
appeal-book,  and  to  the  statute  intended  to  regulate  the  proceed- 
ings of  courts  in  reference  to  suits  which  it  might  be  necessary 
to  institute  against  corporations.  It  must  be  borne  in  mind  that 
the  statute  in  question  was  for  the  benefit  of  parties  in  the  prose- 
cution of  their  rights  against  banking  institutions  in  the  courts  of 
the  State  where  they  were  located,  and  was  not  an  imperative 
provision  for  the  purpose  of  restricting  or  limiting  such  right. 
The  case  of  Hagadorn  v.  Raux,  72  N.  Y.  586,  is  not  in  point, 
and  the  rule  there  laid  down  relates  to  the  statute  pertaining  to 
public  officers,  which  imposes  duties  upon  them,  which  they  have 
failed  to  perfonn,  and  is  not  applicable  to  this  case.  The  case  of 
Casey  v.  Adams,  102  U.  S.  66  ;  2  Nat.  Bank  Cas.  102,  cited  by  the 
appellant's  counsel,  does  not  aid  him.  The  question  there  was  a 
local  question  and  the  plea  was  to  the  jurisdiction.  The  effect  of 
the  statute  on  transitory  actions  was  not  expoimded.  It  is,  we 
think,  adverse  to  the  position  of  the  appellant's  counsel.  The  de- 
cisions of  the  courts  of  this  State  are  in  conformity  to  the  views 
we  have  expressed,  and  language  in  statutes  of  a  similar  character 
is  held  to  be  permissive  only.  CooTce  v.  State  Nat.  Bk.,  52  N. 
Y.  109 ;  11  Am.  Eep.  667 ;  1  Nat.  Bank  Cas.  698  ;  Eobvnson  v. 
Nat.  BTc.  ofNewbeme,  81  N.  Y.  387 ;  37  Am.  Eep.  508 ;  2  Nat. 
Bank  Cas.  309. 

For  the  reasons  stated  the  order  should  be  affirmed. 

All  concui'. 

Judgment  and  order  affirnjed. 


Second  National  Bank  of  Oswego  v.  Bitet. 

(93  N.  Y.  233.) 

Cashier — negligence  in  discounts  — limitation  of  loans  to  single  person  or  firm. 
Da/mages — profits  of  speculation. 

The  by-laws  of  plaintiff,  a  National  bank,  directed  that  there  should  be  "  a 
standing  committee  known  as  the  exchange  committee,  consisting  of  the  pres- 
VOL.  Ill— 77. 


610  NEW  YOEK 


Second  National  Bank  of  Oswego  v.  Burt. 


ident,  cashier  and  one  director,"  having  power  to  discount  bills,  etc.,  who 
were  required  to  report  at  each  meeting  of  the  board  of  directors.  The 
cashier  was  empowered,  with  the  assent  of  the  president,  to  "make  dis- 
counts of  an  ordinary  character."  When  the  committee  was  not  in  session, 
such  discounts  were  to  be  reported  at  its  next  meeting.  No  such  committee 
was  ever  appointed.  A  discount  committee  of  directors  was  appointed  by 
the  board,  also  an  advisory  and  executive  committee,  but  neither  ever  held 
a  meeting.  In  January,  1873,  plaintiff's  president  announced  to  the  board 
of  directors  that  he  could  not  thereafter  actively  perform  the  duties  of  his 
office,  and  requested  the  appointment  of  a  committee  to  examine,  from  time 
to  time,  its  financial  condition.  Such  a  committee  was  appointed,  with 
directions  to  investigate  "  three  or  four  times  each  year."  Thereafter  the 
president  took  no  active  part  in  the  business.  Defendant,  plaintiff's  cashier, 
with  the  knowledge  and  at  least  tacit  consent  of  the  president  and  directors, 
discounted  certain  drafts,  the  drawers  and  drawees  of  which,  at  the  time  of 
the  discounts,  possessed  the  highest  degree  of  commercial  credit,  but  before 
the  maturity  of  the  paper  became  insolvent.  Held,  that  in  the  absence  of 
any  claim  of  want  of  integrity ,  j  udgment  or  skill  on  his  part,  he  was  not 
liable . 

By  another  of  plaintiff's  by-laws,  the  names  of  two  responsible  persons  were 
required  upon  discounted  paper,  the  name  of  a  firm  being  considered  as  one 
person.  The  drafts  in  question  were  drawn  by  the  firm  of  P.  &  Co.  upon 
W.  &  Co.,  both  being  composed  of  the  same  members.  The  business  of  the 
two  firms  was  separate  and  distinct.  The  former  bought  and  manufactured 
lumber,  at  Oswego,  shipping  it  to  W.  &  Co.,  at  Albany,  for  sale.  The  latter 
firm  was  also  consignee  for  other  parties,  selling  on  commission.  SM,  that 
defendant  was  not  liable  for  loss  by  approving  such  paper  for  discount. 

The  drafts  in, question  came  within  the  exemption  in  the  National  Banking 
Act  (§  29),  of  hona  fide  bills  of  exchange,  drawn  upon  actually  existing 
values,  from  the  prohibition  against  loans  by  National  banks  to  a  single  per- 
son or  firm,  in  excess  of  one-tenth  of  its  capital. 

It  could  not  be  assumed  that  W.  &  Co.  were  not,  at  the  time  the  drafts  were 
discounted,  in  receipt  of  property  from  P.  &  Co.,  sufficient  to  meet  their  re- 
quirements. 

Defendant,  contrary  to  a  resolution  of  plaintiff's  board  of  directors,  discounted 
his  own  notes,  using  the  proceeds  in  the  purchase  of  wheat  on  speculation. 
When  the  transaction  came  to  the  knowledge  of  the  directors  they  immedi- 
ately removed  defendant  from  his  office.  Defendant  thereafter  deposited 
with  plaintiff  a  sum  sufficient  to  pay  said  notes,  declaring  at  the  time  to  the 
officers  of  the  bank  that  the  deposit  was  for  that  purpose.  They  accepted 
the  money,  but  refused  to  deliver  up  the  notes  or  to  return  the  money. 
The  wheat  was  sold,  after  the  commencement  of  this  action,  for  a  profit. 
Held,  that  plaintiff  was  not  entitled  to  the  profits. 

APPEAL  from  judgment  entered  upon  an  order,  whicli  modi- 
fied, and  afiirmed  as  modified,  a  judgment   in   favor   of 
plaintiff. 
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Action  against  a  former  cashier  of  the  plaintiff,  for  damages  for 
negligence  and  violation  of  duty,  and  to  compel  him  to  allow  for 
and  pay  over  profits  made  by  him,  by  the  unlawful  use  of  plain- 
tiff's funds; 

The  facts  are  stated  in  the  opinion. 

William  F.  Cogswell,  for  appellant. 
Alhertus  Perry,  for  respondent. 

EuGEE,  0.  J.  The  principal  c[uestion  arising  upon  this  appeal 
is  over  the  alleged  liability  of  the  defendant  for  a  neglect  of  duty 
as  cashier  of  the  plaintiff  in  discounting  certain  drafts  drawn  by 
Page  &  Co.  of  Oswego,  upon  White  &  Co.  of  Albany,  in  the 
months  of  April  and  May,  1873,  and  which  were  accepted  by 
the  drawees.  These  drafts  were  lost  to  the  plaintiff  on  account 
of  the  insolvency  of  Page  &  Co.  and  "White  &  Co.,  whose  failure 
occurred  on  the  20th  of  May  thereafter.  The  proceeds,  when 
discounted,  were  placed  to  the  credit  of  Page  &  Co.,  and  the 
amoimt  of  such  paper  remaining  unpaid  when  the  insolvency  of 
the  parties  accrued  was  $24, 000.  It  is  to  be  observed  in  the  out- 
set that  no  question  is  made  as  to  any  want  of  integrity,  judg- 
ment or  skill  on  the  part  of  the  cashier  in  the  transaction  of  the 
business  in  question,  but  he  is  sought  to  be  held  liable  solely  for 
his  alleged  neglect  to  observe  a  regulation  of  the  bank.  The  firms 
of  Page  &  Co.  and  "White  &  Co.,  who  were  respectively  the 
drawers  and  drawees  of  the  paper  discounted,  possessed  the  high- 
est degree  of  commercial  credit  at  the  time  of  the  discount ;  and 
some  of  the  individuals  composing  these  firms  were  known  to 
have  large  private  fortunes.  These  discounts  were  all  made  with 
<  the  knowledge,  and  at  least  tacit  consent  of  the  president  and 
'  directors  of  the  bank,  and  were  considered  in  financial  circles  as 
desirable  business  for  a  bank  to  secure.  "V^arious  regulations  of 
the  plaintiff,  contained  in  the  articles  of  association,  by-laws  and 
proceedings  of  the  board  of  directors,  were  put  in  evidence  as 
bearing  upon  the  duty  of  the  cashier  of  the  plaintiff  in  discount- 
ing paper  offered  for  that  purpose  at  the  bank.  Those  which 
are  material  to  the  present  inquiry  are  as  follows.     By-laws : 
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"  Sec.  15.  The  bank  shall  be  open  for  discount  and  deposit,  and  for  the 
payment  of  notes,  drafts  and  other  papers  held  by  the  bank,  from  10 
o'clock,  A.  M.,  to  3  o'clock,  p.  m.,  each  day  of  the  year  excepting  Sundays  and 
days  recognized  by  the  laws  of  the  State  as  National  and  religious  holidays. 
There  shall  be  a  standing  committee,  to  be  known  as  the  exchange  committee, 
consisting  of  the  president,  cashier  and  one  director,  appointed  by  the  board 
every  six  months,  to  continue  to  act  until  succeeded,  who  shall  have  power 
to  discount  bills,  notes  and  other  evidences  of  debt,  and  to  buy  and  sell  bills 
of  exchange,  and  who  shall  at  each  fegular  meeting  of  the  board  make  a 
report  of  the  bills  and  notes  purchased  by  them  since  their  last  report. 
The  president,  or  cashier,  with  the  assent  of  the  president,  shall  also  have 
the  right  to  make  discounts  of  an  ordinary  character,  as  to  amount  and 
kind  of  security,  when  the  committee  is  not  in  session,  reporting  the  same 
to  the  committee  at  their  next  meeting  thereafter,  and  laying  the  paper  so 
discounted  before  them. 

"  Sec.  19.  Persons  applying  for  discount  shall,  in  all  cases,  indorse  or 
guarantee  the  paper  offered.  No  note  shall  be  discounted  for  a  less  amount 
than  $50,  and  to  entitle  any  paper  to  be  discounted,  there  must  be  two  names 
of  responsible  persons  liable  upon  the  same,  or  satisfactory  collateral  security 
given,  the  name  of  a  firm  being  considered  one  person.  The  names  of  the  in- 
dividual members  of  the  firm  who  are  parties  to  discounted  paper  shall  be  as- 
certained  and  a  memorandum  made  thereon  ;  and  the  cashier  shall  take  care 
that  the  name  of  a  firm  shall  not  be  received  as  security  without  clear  evi- 
dence that  all  of  the  members  assent  thereto." 

It  does  not  appear  that  an  exchange  committee  was  ever  ap. 
pointed  under  the  above  by-laws.  On  tlie  10th  day  of  January, 
1871,  it  does  however  appear  from  the  record  of  the  proceedings 
of  the  directors  that  "  I.  L.  Jenkins  and  Gilbert  JiTallison  were 
then  appointed  a  discount  committee  for  the  year."  It  does  not 
appear  that  any  other  discount  committee  was  ever  appointed,  or 
that  these  persons  ever  held  a  meeting  or  acted  in  that  capacity. 
It  also  appears  by  the  proceedings  of  the  directors  for  the  9th  day 
of  January,  1872,  that  "  G.  B.  Johnson,  E.  P.  Burt  and  Geo.  G. 
French  were  appointed  advisory  and  executive  committee."  It 
nowhere  appears  what  the  duty  of  tliis  committee  was,  or  that 
they  ever  held  any  meeting,  or  performed  any  duty  in  regard  to 
the  discount  of  paper  offered  at  the  bank. 

On  the  23d  day  of  January,  1872,  the  board  passed  the  follow- 
ing resolution : 

"  Beaohed,  that  no  officer  of  this  bank  shall  have  power  to  make  any  loan 
or  discount  without  the  written  consent  of  the  advisory  or  executive  com- 
mittee, the  president  and  Benjamin  Doolittle,  or  any  two  of  them." 
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This  resolution  was,  on  the  25th  day  of  May,  1872,  rescinded 
by  the  board.  At  a  meeting  of  the  board  held  on  the  18th  day 
of  January,  1873,  the  president,  Mr.  Ames,  announced  "  that  he 
could  not  give  as  much  attention  to  this  bank  as  formerly,  and 
should  take  no  further  compensation  for  his  services,  but  in  place 
thereof  asked  that  a  committee  of  three  be  appointed,  at  a  com- 
pensation of  $10  per  day  each  and  expenses,  whose  duty  it  should 
be  to  examine  at  such  times  as  they  deemed  best  the  financial  con- 
dition of  this  bank.  Thereupon'  Messrs.  Mallison,  Jenkins  and 
French  were  appointed  such  a  committee  at  said  compensation  to 
investigate  the  same  three  or  f onr  times  each  year." 

The  several  drafts  of  Page  &  Co.,  out  of  which  this  alleged 
cause  of  action  arose,  were  discounted  between  the  5th  day  of 
April  and  15th  day  of  May,  1873,  after  the  appointment  of  this 
committee,  but  the  practice  of  discounting  this  paper  had  been 
going  on  for  several  months  previous  to  that  time.  The  undis- 
puted evidence  in  the  ease  shows  that  these  several  by-laws  were 
from  the  first  uniformly  disregarded  in  the  practical  management 
of  this  bank  with  the  knowledge  and  acquiescence  of  its  officers. 
Such  laws  were  equally  as  obligatory  upon  the  president  and 
various  committees  therein  referred  to  as  upon  the  cashier,  and 
impliedly  required  them  either  to  attend  at  the  bank  at  stated 
periods  to  perform  the  duties  enjoined  upon  them,  or  at  least  to 
keep  themselves  accessible  to  the  cashier  and  in  a  position  to  be 
conveniently  consulted  by  him  according  to  the  requirements  of 
the  business.  To  impose  upon  the  cashier  the  duty  of  carrying 
oil  the  business  of  a  bank  and  yet  hold  him  responsible  for  a 
neglect  of  duty  in  not  consulting  officers  and  committees  who  ap- 
parently held  no  meetings  and  systematically  absented  themselves 
from  the  performance  of  their  duties  is  an  imposition  which  the 
law  will  not  tolerate.  It  would  be  quite  impracticable  for  the 
managing  officer  of  a  bank  required  to  keep  it  open  daily  to  leave 
his  place  of  business  as  each  transaction  requiring  attention  oc- 
curred to  look  up  persons  engaged  in  other  employments  and  con- 
sult them  in  regard  to  such  transactions. 

The  reasonable  construction  to  be  given  to  the  resolution  of  the 
18th  of  January  appointing  a  committee  to  occasionally  investi- 
gate the  affairs  of  the  bank,  taken  in  connection  with  the  with- 
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drawal  of  tlie  president  from  the  active  performance  of  his 
duties,  alid  the  practical  interpretation  thereof  by  the  committee 
would  lead  to  the  conclusion  that  the  restrictions  theretofore  exist- 
ing upon  the  power  of  the  cashier  to  discount  paper  were  in- 
tended to  be  practically  abrogated.  At  the  time  of  this  meeting, 
if  any  such  resolution  then  existed,  it  was  simply  a  requirement 
that  he  should  consult  the  president  in  regard  to  discounts. 
When  therefore  Mr.  Ames  announced  his  practical  withdrawal 
from  the  performance  of  his  duties  as  president,  and  a  committee 
was  appointed  in  his  place  whose  duties  were  defined  to  be  to  in- 
vestigate the  affairs  of  the  bank  three  or  four  times  each  year,  it 
could  not  have  been  in  the  contemplation  of  any  one  that  he  in- 
tended to  perform  the  daily  and  hourly  duty  of  supervising  the 
paper  offered  for  discount  at  the  counter  of  this  bank  or  that  the 
committee  appointed  in  his  place  was  to  perform  any  other  duty 
than  that  stated  in  the  resolution  appointing  them. 

The  resolution  must  be  construed  in  the  light  of  existing  cir- 
cumstances and  the  known  habitual  practice  of  the  cashier  to  dis- 
count business  paper  as  it  was  offered,  subject  to  the  oversight  of 
the  president  and  the  executive  committee  at  such  times  as  they 
saw  fit  to  exercise  their  power  of  supervision.  But  it  is  unneces- 
sary to  enlarge  upon  these  considerations,  inasmuch  as,  not  only 
the  judgment  of  the  court  below,  but  also  the  argument  of  the 
respondent's  counsel,  place  the  liability  of  the  defendant  mainly, 
if  not  altogether,  upon  other  grounds.  The  recovery  in  this  case 
is  attempted  to  be  supported  upon  an  alleged  violation  of  by-law 
No.  19,  in  not  requiring  the  names  of  two  responsible  persons 
upon  discounted  paper,  the  name  of  a  firm  being  considered  as 
one  person;  and  also  his  alleged  violation  of  section  29  of  the  Na- 
tional Banking  Act  in  allowing  the  firm  of  Page  &  Co.  to  bor- 
row money  from  the  bank  to  an  amount  in  excess  of  one-tenth 
part  of  its  capital  stock  upon  paper  other  than  discounts  of  bills 
of  exchange  drawn  upon  actually  existing  values,  or  business  and 
commercial  paper. 

The  referee  held  that  both  of  these  provisions  were  violated  by 
the  defendant,  and  ordered  judgment  against  him  for  the  whole 
sum  of  Page  &  Co.'s  paper  remaining  unpaid,  less  a  dividend  of 
two  per  cent  anticipated  from  their  assets  in  bankruptcy. 
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The  General  Term  however  modified  this  judgment,  holding 
that  the  name  of  E.  E..  Jubert  appearing  upon  $13,000  of  the 
paper  in  question,  in  addition  to  the  names  of  Page  &  Co.  and 
White  &  Co.,  satisfied  the  provisionof  the  by-law  requiring  the 
names  of  two  responsible  persons  or  firms  upon  such  paper,  but 
they  also  held  that  the  paper  in  question  not  being  bills  of  ex- 
change, drawn  upon  existing  values,  or  business  or  commercial 
paper  within  the  meaning  of  the  Kational  Currency  Act,  was  the 
discount  thereof  by  the  defendant  in  excess  of  one-tenth  part  of 
its  .capital  stock,  viz.:  $12,000,  and  was  therefore  a  violation  of 
said  act  which  rendered  the  defendant  liable  for  such  excess. 

We  are  constrained  to  differ  both  with  the  referee  and  also 
with  the  General  Term,  not  only  as  to  the  true  construction  of 
the  by-law  requiring  the  names  of  two  persons  or  firms  upon  dis- 
counted paper,  but  also  as  to  the  commercial  character  of  the 
paper  in  question.  The  proper  consideration  of  these  questions 
requires  a  brief  reference  to  the  evidence  showing  the  nature  and 
character  of  the  business  carried  on  by  the  various  parties  to  this 
paper,  and  also  to  the  methods  employed  by  them  in  transacting 
such  business. 

The  respective  firms  of  Page  &  Co.  and  White  &  Co.  were 
composed  of  the  same  individuals,  viz.  :  A.  S.  Page,  S.  W.  Bar- 
nard and  D.  L.  White,  engaged  in  the  business  of  buying,  selling, 
shipjjing  and  manufacturing  lumber,  at  Oswego,  uuder  the  firm 
name  of  Page  &  Co.,  and  at  Albany,  as  White  &  Co.  The  same 
individuals,  and  one  William  Jones,  were  also  associated  together 
as  members  of  a  firm  doing  business  in  Canada  as  manufacturers 
of  lumber  under  the  firm  name  of  A.  S.  Page  &  Co.  The  gen- 
eral market  for  all  of  the  lumber  dealt  in  by  these  parties  was  at 
Albany,  and  White  &  Co.  were  not  only  the  general  consignees  of 
the  various  firms,  but  also  of  third  parties  who  forwarded  lumber 
on  commission  to  them  for  sale  in  the  eastern  market.  In  the 
language  of  the  only  witness  showing  the  course  of  the  business 
pursued  by  these  firms  it  appeared  that  "  so  far  as  doing  business 
was  concerned  Page  &  Co.  and  White  &  Co.  were  conducted  as 
if  they  were  two  separate  firms,  and  strangers ;  so  of  keeping 
their  books."  "  Lumber  came  forward  here  (at  Oswego)  whether 
purchased,  manufactured  or  consigned  on  commission.     We  paid 
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the  advances  and  charges,  and  made  drafts  on  the  consignees  for 
the  amount  of  their  charges."  It  is  obvious  from  the  method 
thus  described  that  each  of  these  firms  was  in  the  constant  prac- 
tice of  contracting  debts,  apquiring  property  and  entering  into 
engagements  under  their  respective  firm  names,  which  property 
they  would  each  hold,  and  which  obligations  they  would  each  owe 
irrespective  of  the  other  firms  for  many  purposes. 

It  is  quite  evident  that  the  firm  of  White  &  Co.  as  the  general 
consignees  of  the  lumber  sent  forward  for  market  would  ulti- 
mately be  the  recipients  of  the  great  bulk  of  such  property,  and 
come  into  possession  of  the  proceeds  of  its  sales.  The  firm  of 
A.  S.  Page  &  Co.  and  Page  &  Co.,  on  the  other  hand,  would  ap- 
pear from  the  course  of  business  to  be  those  who  would  prima- 
rily become  liable  for  the  cost  and  expense  of  buying  and  manu- 
facturing the  lumber,  and  fitting  and  forwarding  it  to  market, 
and  the  financial  inequality  which  would  necessarily  and  con- 
stantly result  from  this  course  of  business  could  be  corrected  only 
by  drafts  drawn  by  the  consignors  upon  and  payable  by  the  con- 
signees, or  the  remittance  of  funds  effected  in  some  other  manner. 
We  think  therefore  that  the  drafts  in  question  came  within  the 
meaning  of  that  clause  of  the  National  Currency  Act  providing 
that  lonaficLe  bills  of  exchange  drawn  upon  actual  existing  values 
should  not  be  subject  to  the  prohibition  against  banks  lending 
money  to  a  single  person  or  firm  in  excess  of  one- tenth  part  of 
their  capital. 

We  think  it  entirely  immaterial  whether  such  bills  are  accom- 
panied by  a  specific  bill  of  lading  in  each  case,  or  are  drawn 
against  property  previously  consigned,  and  existing  either  in  its 
original  form  or  in  the  shape  of  proceeds  of  sales  in  the  hands  of 
the  consignees.  In  either  case  the  funds  have  already  been  pro- 
vided by  the  drawer  in  the  hands  of  the  drawees  to  meet  the  re- 
quirements of  the  obligation. 

The  object  of  this  provision  of  the  Currency  Act  was  to  guard 
National  banks  from  the  hazard  of  loaning  money  in  improvident 
amounts  upon  speculative  and  accommodation  paper,  but  it  con- 
templated and  permitted  to  an  unlimited  amount  the  discount 
of  paper  used  and-  required  in  facilitating  the  transfer  of  prop- 
erty and  money  in  the  transaction  of  the  legitimate  business  of 
the  country. 
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We  are  required  to  assume,  in  support  of  the  judgment  in  this 
case  against  the  probabilities  and  without  any  evidence  to  sustain 
it,  that  White  &  Co.  were  not  at  the  time  these  drafts  were  dis- 
counted in  the  receipt  of  property  from  Page  &  Co.  sufficient  to 
meet  their  requirements.  There  is  not  only  an  absence  of  any 
finding  by  the  referee  to  sustain  this  assumption,  but  such  a 
finding,  if  made,  would  have  been  entirely  unsupported  by  the 
evidence. 

We  are  therefore  of  the  opinion  that  the  court  below  erred 
in  holding  the  defendant  liable  for  discounting  the  paper  in  ques- 
tion to  the  amount  in  excess  of  the  tenth  part  of  the  capital 
stock  of  the  plaintiff,  and  that  such  discount  comes  within  the 
exception  as  being  hona  fide  bills  of  exchange  drawn  upon  exist- 
ing values. 

Neither  do  we  think  that  the  defendant  could  justly  be  held 
liable  under  the  circumstances  of  this  case  in  conseqiaence  of  the 
provision  of  the  by-law  requiring  the  names  of  two  responsible 
persons  or  firms  upon  discounted  'paper.  Even  if  he  knew  that 
the  firms  of  Page  &  Co.  and  White  &  Co.  were  composed  of 
the  same  individuals,  he  was  justified  in  supposing  that  they  con- 
stituted two  firms  within  the  meaning  of  the  by-law.  No  ques- 
tion arises  in  this  connection  as  to  the  mutual  rights  and  liabili- 
ties of  these  several  firms  as  among  themselves  or  to  their  respec- 
tive individual  members. 

The  sole  question  is  as  to  the  relation  they  bear  to  third  per- 
sons dealing  with  them. 

It  is  a  general  rule,  not  only  in  equity  but  at  law,  that  prop- 
erty held  and  owned  by  separate  firms  is  primarily  chargeable 
with  the  payment  of  the  debts  of  the  firm  holding  the  property, 
and  it  is  only  after  those  debts  are  wholly  satisfied  that  collateral 
rights  in  such  property  can  be  regarded.  Wilson  v.  Robertson, 
21  N.  Y.  592;  Menagh  v.  Whitwell,  52  id.  147;  11  Am.  Kep. 
683. 

So  far  as  the  liability  of  such  firms  is  concerned  they  each  con- 
stitute legal  entities,  assuming  and  performing  their  respective 
obligations,  and  each  holding  exclusive  funds  to  effect  the  objects 
of  its  association.  Pars.  Part.  346 ;  In  re  Nims,  16  Blatchf. 
439 ;  Forsyth  v.  Woods,  11  Wall.  484.  The  legal  title  to  the 
Vol.  Ill— 78. 
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property  acquired  by  either  of  these  firms  would  vest  in.  the  part- 
nership under  their  respective  firm  names,  and  remains  liable  to 
the  satisfaction  of  the  firm  obligations  until  disposed  of  in  the 
regular  course  of  partnership  business. 

Debts  contracted  by  the  individuals  composing  the  partnership, 
either  individually  or  jointly,  in  any  other  way  than  under  the 
firm  name,  are  not  entitled  to  share  in  the.final  distribution  of  the 
partnership  assets  until  after  the  discharge  of  all  the  partnership 
obligations.  Turner  v.  Jayoox,  40  N.  Y.  470 ;  Menagh  v.  Whit- 
well,  supra.  It  necessarily  follows  that  obligations  incurred  by 
the  firm  of  Page  &  Co.  were  not  entitled  to  be  enforced  against 
the  property  held  under  the  name  of  White  &  Co.  until  all  of  the 
partnership  debts  of  White  &  Co.  had  been  satisfied. 

It  is  not  supposed  to  create  any  difference  whether  theSe  several 
firms  are  composed  wholly  of  the  same  persons  or  partly  of  the 
same  persons  and  others  associated  with  them.  The  principle 
upon  which  the  rule  rests  applies  equally  to  either  case.  In  re 
JVims  and  Forsyth  v.  Woods,  supra. 

It  is  based  upon  the  equities  of  the  creditors  in  the  property  of 
the  firm  to  whom  they  have  given  credit.  The  property  of  the 
creditor  has  been  used  to  swell  the  assets  of  the  firm,  and  he 
thereby  becomes  equitably  entitled  to  a  preference  over  individual 
creditors  in  the  payment  of  his  debt  from  such  assets.  The  credit 
was  presumably  given  in  reliance  upon  the  responsibility  of  the 
firm  induced  by  its  possession  and  apparent  ownership  of  its  prop- 
erty. Menagh  v.  Whitwell,  supra ;  2  Kent  Com.  64.  There- 
fore when  the  plaintiff  obtained  the  name  of  White  &  Co.  upon 
the  paper  drawn  by  Page  &  Co.  they  had  secured  the  means  of 
reaching  a  fund  for  the  payment  of  their  debt,  which  was  pre- 
viously contingently  liable  only,  and  had  thereby  accomplished 
the  object  and  intent  of  the  by-law  in  question. 

Neither  do  we  think  that  the  obligation  laid  upon  the  cashier 
by  this  by-law  required  him,  in  all  cases  where  paper  was  offered 
for  discount  at  the  bank,  bearing  the  name  of  a  firm  remote  from 
his  place  of  business,  to  refuse  to  enter  into  a  profitable  transac- 
tion in  the  usual  and  ordinary  course  of  business  for  his  principal, 
or  attempt  to  delay  it  until  he  could  obtain  information  from  dis- 
tant points  as  to  the  individual  names  of  such  firm.     Such  a  course 
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of  business  would  be  utterly  impracticable,  and  could  not  have 
been  within  the  contemplation  of  the  framers  of  this  by-law. 
They  evidently  intended  only  the  investigation  of  the  individual 
names  of  the  members  of  firms  residing  in  its  vicinity  and  offering 
paper  for  discount.  The  law  should  be  construed  according  to 
the  intent  of  its  framers,  and  not  as  a  trap  to  catch  innocent  par- 
ties. The  uniform  acquiescence  of  the  officers  and  committees 
of  this  bank  in  the  course  of  business  pursued  by_  the  defendant  as 
cashier  in  discounting  Page  &  Co.'s  paper,  and  their  long  delay  in 
making  any  claim  for  damages  on  account  of  the  pretended  viola- 
tion of  this  by-law,  afford  the  strongest  evidence  of  their  approval 
of  the  practical  construction  given  to  it  by  the  defendant. 

It  follows  from  these  views  that  there  should  have  been  no  re- 
covery against  the  defendant  on  account  of  the  transactions  relat- 
ing to  the  discount  of  the  paper  of  Page  &  Co. 

The  defendant  was  also  held  liable  for  the  profits  arising  out  of 
a  certain  transaction  in  the  purchase  of  wheat,  in  which  he  en- 
gaged in  the  fall  of  1873,  with  what  was  claimed  to  be  the  funds 
of  the  plaintiff. 

The  material  facts  out  of  which  this  claim  arose  are  briefly  as 
follows : 

In  November,  1873,  the  defendant  conceived  the  idea  of  specu- 
lating in  wheat,  and  engaged  with  the  fi]'m  of  Ames,  Hastings  & 
Co.  to  jointly  purchase  a  cargo  of  wheat  in  Milwaukee,  and  hold 
it  for  the  anticipated  rise  in  its  value.  To  raise  the  necessary 
funds  to  accomplish  this  purpose,  he  executed  his  individual 
promissory  notes,  payable  on  demand  for  the  necessary  amount, 
and  caused  them  to  be  discounted  at  the  plaintiff's  bank,  and  used 
the  funds  so  obtained  in  the  purchase  of  the  wheat.  The  act  of 
the  defendant  in  discounting  this  paper  was  contrary  to  the  pro- 
visions of  a  resolution  of  the  board  of  directors  of  the  plaintiff, 
in  force  at  the  time  of  such  discount.  When  the  transaction  was 
discovered  by  the  directors  of  the  bank  this  wheat  lay  in  store  at 
Oswego  undisposed  of.  The  knowledge  of  this  transaction  came 
to  the  directors  on  the  23d  day  of  December,  1873.  They  im- 
mediately caused  the  defendant  to  be  removed  from  his  position 
as  cashier,  upon  the  ground  that  he  had  violated  the  resolution  of 
the  board  of  directors  by  causing  his  own  paper  to  be  discounted 
at  the  bank  without  the  consent  or  approval  of  other  officers. 
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On  the  10th  day  of  January,  1874,  the  defendant  deposited 
with  the  plaintiff  a  sum  more  than  sufficient  to  pay  the  amount  of 
said  discounted  notes,  for  the  purpose  of  paying  such  notes,  as 
was  declared  by  him  to  the  officers  of  the  bank  at  the  time  of 
making  the  deposit. 

The  officers  received  the  deposit  and  after  acquiring  it  refused 
to  deliver  up  such  notes.  After  demand  duly  made  they  also  re- 
fused to  return  such  moneys,  or  any  part  thereof,  to  the  defend- 
ant. 

At  the  time  of  this  transaction  the  speculation  in  the  wheat 
was  still  in  embryo  and  might  have  terminated  in  a  loss.  None 
of  the  wheat  was  sold  by  the  defendant  until  after  the  commence- 
ment of  this  action. 

We  agree  with  the  referee  in  his  opinion  that  "  the  money  used 
by  the  defendant  in  the  purchase  of  said  wheat  was  the  plaintiff's 
money,  and  they  are  legally  entitled  to  follow  the  same  into  its 
product,  the  wheat,  and  take  same  and  its  fruits  and  products  as 
its  own." 

"  It  is  doubtless  true  that  the  cestui  que  trust  has  an  election 
to  affirm  or  disaffirm  the  pretended  contract." 

The  cashier  of  a  bank  occupies  such  a  situation  with  reference 
to  the  funds  within  his  control  as  an  officer  of  the  bank  that  he 
cannot  lawfully  use  such  funds  in  private  speculation  to  his  own 
profit  without  the  consent  of  those  legally  authorized  to  represent 
the  bank. 

In  this  case  the  defendant  unlawfully  took-  possession  of  the 
funds  of  his  principal  and  was  bound,  at  the  option  of  his  princi- 
pal, either  to  return  the  funds  unlawfully  taken  or  surrender  the 
property  in  which  they  had  been  invested.  The  election,  which 
the  plaintiff  had  at  this  time,  was  between  the  disaffirmance  of 
the  act  of  the  defendant  in  borrowing  its  money  and  an  assertion 
of  the  right  of  acquiring  possession  of  the  property  bought  with 
such  funds,  or  the  reception  of  the  re-payment  of  the  loan  by  its 
agent. 

It  could  not  receive  its  funds  and  also  reclaim  the  wheat. 
It  had  the  right  to  do  either  one  or  the  other,  and  its  election 
to  pursue  one  necessarily  constituted  a  rejection  of  the  other  alter- 
native. 
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The  only  demand  appearing  from  the  evidence  to  have  been 
made  upon  the  defendant  in  respect  to  this  transaction  was  made 
in  the  latter  part  of  January,  1873,  by  one  of  plaintiffs'  directors, 
and.  was  a  peremptory  demand  for  the  payment  of  "$5,000) 
profits  on  wheat." 

No  profits  had  at  that  time  been  realized  on  the  transaction, 
and  it  was  altogether  a  matter  of  speculation  whether  it  resulted 
in  a' profit  or  loss.  The  same  demand  was  much  larger  even  than 
the  amount  eventually  realized  from  the  transaction. 

The  plaintifE  never  offered  to  assume  the  risk  of  the  transaction 
or  requested  an  immediate  sale  of  the  wheat  and  a  determination 
of  the  result  of  the  adventure.  It  simply  attempted  to  secure 
the  benefits  of  the  transaction  without  offering  to  incur  any 
risk. 

No  such  right  of  election  accrued  as  entitled  it  to  take  the 
profits  of  the  adventure,  if  any  were  made,  and  at  the  same  time 
to  repudiate  its  possible  losses.  The  transaction  was  single  and 
entire,  it  was  bound  to  affirm  or  disaffirm  it,  as  it  then  existed  in 
its  entirety  with  the  hazards  attending  it.  F.  L.  d;  Trust  Co.  v. 
Walworth,  1  N.  Y.  433 ;  JV.  Y.  ds  N.  E.  B.  Co.  v.  Schuyler 
34  id.  30.  The  relations  existing  between  a  banking  corporation 
and  its  cashier  are  more  analogous  to  those  attending  the  relation 
of  principal  aad  agent  than  those  of  sureties  and  cestui  que  trust, 
and  the  principles  governing  the  right  of  disaffirming  unauthor- 
ized acts  should  be  those  which  obtain  as  between  principal  and 
agent.  In  the  case  of  adult  parties  subject  to  no  legal  disabilities 
the  adoption  or  repudiation  of  a  transaction  involving  the  un. 
authorized  use  of  their  funds  must  be  promptly  made,  upon  dis- 
covery of  the  facts,  and  when  once  deliberately  made  is  finally 
made.  Boerum  v.  Schench,  41  N.  Y.  182.  The  plaintiff  in  this 
case  had  no  right  to  impose  upon  the  defendant  the  risk  attending 
the  final  result  of  the  venture,  and  still  claim  to  hold  an  interest 
in  it.  When  it  accepted  the  return  of  the  funds  illegally  invested 
by  its  agent  with  knowledge  of  all  of  the  facts  it  ceased  to  have 
any  interest  in  the  transaction. 

After  th9,t  time  it  was  carried  on,  and  was  consummated  ex- 
clusively with  the  money  of  the  defendant  and  not  with  trust 
funds,  and  he  necessarily  became  entitled  to  the  advantages  of 
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the  speculation,  if  any,  which  resulted  from  the  continuation  of 
the  adventure. 

We  therefore  think  the  referee  erred  in  charging  the  defend- 
ant with  the  amount  of  the  profits  finally  realized  from  the  specu- 
lation in  wheat. 

We  have  examined  the  exceptions  taken  to  the  allowance  made 
by  the  referee  of  the  various  other  items  of  charges  against  the 
defendant  and  are  satisfied  that  they  were  properly  allowed. 

It  follows  that  the  judgment  should  be  reversed  and  a  new  trial 
ordered  before  another  referee  unless  the  plaintiff  stipulates  to 
reduce  the  judgment  rendered  on  the  report  of  the  referee  for 
damages  to  $379.62,  in  which  case  the  judgment  should  be  af- 
firmed.    The  appellant  should  have  costs  of  this  appeal. 

All  concur. 

Judgment  accordingly. 


Simons  v.  Fibst  National  Bank  of  Union  Springs. 

(]93  N.  T.  269.) 

Mortgage  —  to  secure  future  debts  —  evidence  — power  of  National  hank  to  take. 

A  mortgage  recited  that  it  was  ' '  intended  as  collateral  security  for  the  payment 
of  any  indebtedness  "  of  the  mortgagors  to  the  mortgagees,  and  provided  that 
when  the  mortgagors  "  shall  have  paid  all  such  indebtedness  this  mortgage 
shall  become  null  and  void."  No  indebtedness  existed  when  it  was  executed, 
but  one  was  subsequently  incurred  to  about  the  sum  specified  in  the  mortgage. 
In  an  action  by  junior  mortgagees  to  have  their  mortgage  declared  the  first 
lien,  lield,  that  the  real  intention  of  the  parties  might  be  shown  aliunde; 
and  it  appearing  by  such  evidence  that  the  mortgage  was  intended  as  a  con- 
tinuing security  for  future  indebtedness,  the  action  was  not  maintainable. 

A  National  bank  may  lawfully  take  a  mortgage  to  secure  future  indebtedness. 

ACTION  to  set  aside  a  sale  on  foreclosure  by  advertisement  of 
a  mortgage  executed  by  defendants  Shank  &  Shoemaker  to 
defendant  the  First  National  Bank  of  Union  Springs,  to  have  a 
mortgage  owned  by  plaintiffs,  covering  the  same  premises,  ad- 
judged to  be  the  prior  lien,  and  for  a  foreclosure  thereof.  The 
facts  are  stated  in  the  opinion.     Judgment  for  defendant. 
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H.  V.  Howland,  for  appellants. 
W.  E.  Hiighiit,  for  respondents. 

Andrews,  J.  The  mortgage  of  the  First  National  Bank  of 
Union  Springs  was  prior  in  date  to  the  plaintiffs'  mortgage  and 
was  first  recorded.  It  was  regularly  foreclosed  by  advertisement 
under  the  statute,  and  tlie  premises  were  purchased  on  the  sale 
by.  the  defendant  Schenck,  who  subsequently  conveyed  them  to 
the  defendant  Kyle.  The  only  ground  upon  which  the  plaintiffs 
rely  to  sustain  the  claim  to  set  aside  the  sale  and  to  have  their 
mortgage  declared  the  first  lien  upon  the  premises  is,  that  there 
was  no  existing  indebtedness  from  Shank  &  Shoemaker  to  the 
Bank  of  Union  Springs  when  the  mortgage  to  the  bank  was  exe- 
cuted, and  that  only  indebtedness  existing  at  that  time  is  within 
the  condition  of  the  mortgage.  It  is  not  open  to  question  that 
it  was  the  intention  of  the  parties  to  the  mortgage  that  it  should 
be  a  continuing  security  for  any  indebtedness  which  might  be 
incurred  by  the  mortgagors  to  the  bank  after  the  mortgage  was 
executed.  The  court  found  upon  the  request  of  the  plaintiffs 
that  the  mortgage  was  executed  solely  to  secure  any  future  in- 
debtedness which  might  accrue  from  the  mortgagors  to  the  bank, 
and  the  plaintiffs  cannot  now  controvert  this  finding. 

If  therefore  the  condition  of  the  mortgage  can  be  construed  as 
covering  indebtedness  of  the  mortgagors  to  the  bank,  which  might 
be  contracted  subsequent  to  its  execution,  the  action  must  fail. 
No  fraud  is  found  or  proved,  and  it  is  undisputed  that  there  was 
a  debt  nearly  or  quite  equal  to  the  whole  nominal  consideration 
of  the  mortgage  at  the  time  of  the  foreclosure.  The  mortgage 
recites  a  consideration  of  $5,000,  and  the  condition  is  as  fol- 
lows :  "  This  grant  is  intended  as  collateral  security  for  the  pay- 
ment of  any  indebtedness  of  the  said  first  parties  to  the  said  party 
of  the  second  part,  by  note  or  otherwise;  and  whenever  the  said 
first  party  shall  have  paid  all  such  indebtedness,  this  mortgage 
shall  become  null  and  void ;  which  said  sums,  principal  and 
interest,  tbe  said  parties  of  the  first  part  hereby  covenant  and 
agree  to  pay  to  the  party  of  the  second  part,  in  the  manner  and 
at  the  time  or  times  aforesaid,  and  this  conveyance  shall  be  void 
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if  such  payment  be  made  as  herein  specified."  It  will  be  ob- 
served that  there  are  no  express  words  confining  the  security  to 
debts  existing  when  the  mortgage  was  made.  The  words  are 
"  any  indebtedness."  The  language  may  refer  as  well  to  contem- 
plated as  to  existing  debts,  and  the  real  intention  of  the  parties 
may  be  shown  aliunde  without  infringing  the  rule  which  ex- 
cludes parol  evidence  to  extend  or  change  the  meaning  of  written 
instruments.     Trusoott  v.  King,  6  N.  Y.  147. 

The  plaintiffs'  mortgage  was  given  to  secure  an  antecedent  debt. 
When  taken  the  mortgage  to  the  bank  was  on  record.  The 
plaintiffs  could  by  actual  notice  have  prevented  subsequent  ad- 
vances by  the  bank  on  the  credit  of  its  mortgage  to  the  plaintiffs' 
prejudice.  In  this  case  the  evidence  tends  to  show  that  the  in- 
debtedness of  Shank  &  Shoemaker  to  the  bank  was  not  increased 
after  the  execution  of  the  plaintiffs'  mortgage.  We  think  the 
plaintiffs  failed  to  estabhsh  their  case  independently  of  the  special 
ground  upon  which  their  complaint  was  dismissed  at  the  trial. 
It  is  now  settled  that  a  National  bank  may  lawfully  take  a  mort- 
gage to  secure  future  indebtedness.  National  Bank  v.  Whitney, 
103  TJ.  S.  99  ;  anie  5. 

The  judgment  should  be  affirmed. 

All  concur. 


Judgment  affirmed. 


Ratnoe  v.  Pacific  National  Bank. 

(93  N.  T.  371.) 

Attachment  —  against  insolvent  hank. 

An  attachment  issued  against  an  insolvent  National  bant  is  invalid  (U.  S.  E. 

S.,  §  5143),  and  is  not  made  valid  by  the  subsequent  acquisition  by  the  bank 

of  further  capital. 
Although  the  bank  after  the  issuing  of  the  attachment  paid  a  large  amount 

of  its  debts  in  full,  this  does  not  estop  it  from  questioning  the  validity  of 

the  attachment. 
The  provision  of  the  National  Banking  Act  prohibiting  attachments  in  such 

cases  is  not  repealed  by  the  act  of  Congress  of  July  13, 1883,  providing  that 
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the  jurisdiction  for  suits  thereafter  brought  against  National  banks  shall  be 
the  same  as  for  suits  against  State  banks,  and  repealing  laws  inconsistent 
there  with. 

APPEAL  from  order  affirming  order  vacating  an  attachment 
herein.     The  facts  are  stated  in  the  opinion. 

Matthew  Sale,  for  appellants. 

Willard  Bartlett,  for  respondent. 

Eapallo,  J.  The  attachment  was  issued  on  the  9th  of  January, 
1882.  If  at  that  time  the  defendant  was  insolvent,  or  in  con- 
templation of  insolvency,  or  had  committed  an  act  of  insolvency, 
the  attachment  was  prohibited  by  section  5242  of  the  Revised 
Statutes  of  the  United  States,  and  the  order  setting  it  aside  should 
be  affirmed.  Robinsons.  Nat.  BanTc  of  Wewlerney^l  N.  Y. 
385 ;  37  Am.  Eep.  508  ;  2  Nat.  Bank  Cas.  309. 

We  think  the  evidence  submitted  to  the  court  below  was  ample 
to  sustain  its  conclusion  that  the  bank  had  committed  an  act  of 
insolvency,  and  was  insolvent  when  the  attachment  was  issued  ; 
where  it  is  conflicting  we  do  not  review  it.  The  affidavit  on 
which  the  attachment  was  granted  stated  that  the  bank  was  in  an 
embarrassed  condition  and  was  about  to,  or  had  failed ;  the  affi- 
davit of  the  bank  examiner  showed  that  the  bank  had  been  in- 
solvent since  the  18th  of  November,  1881,  and  its  doors  had  been 
closed  since  that  time ;  that  its  debts  and  obligations  greatly  ex- 
ceeded the  total  value  of  all  its  available  assets.  On  the  22d  of 
May,  1882,  it  was  placed  in  the  hands  of  the  receiver. 

At  the  time  of  the  issuing  of  the  attachment,  January  9, 1882, 
the  property  and  affairs  of  the  bank  were  actually  in  charge  of 
Daniel  Medham,  a  National  bank  examiner,  under  the  direction 
of  the  Comptroller  of  the  Currency.  The  report  of  the  examiner 
clearly  shows  that  at  that  time  the  bank  was  insolvent  to  a  large 
amount,  there  being  a  deficiency  in  its  assets  of  over  $1,000,000. 
Afterward  by  an  assessment  upon  its  stockholders,  and  voluntary 
aid  extended  to  it  by  its  directors,  it  placed  itself  in  such  con- 
dition that  it  was  enabled  in  March,  1882,  to  resume  business  for 
a  short  period,  but  ultimately  failed,  and  was  officially  declared  in- 
solvent on  the  22d  of  May,  1882. 
Vol.  Ill— 79. 
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The  condition  of  tlae  bank  at  the  time  the  attachment  was 
issued  is  the  material  point.  The  attachment  having  been  issued 
when  the  bank  was  clearly  insolvent,  it  was  illegally  issued,  in 
violation  of  the  statute,  and  could  not  be  made  valid  by  the  sub- 
sequent acquisition  by  the  bank  of  further  capital.  If  the  at- 
tempt to  restore  the  bank  to  a  sound  condition  had  been  success- 
ful, probably  further  litigation  on  the  subject  of  the  attachment 
would  have  been  unnecessary,  for  all  the  debts  could  have  been 
paid.  But  the  resuscitation  was  only  of  short  duration;  during 
its  brief  continuance  the  bank  paid  a  large  amount  of  debts  in 
full,  and  the  plaintiffs  now  urge  that  this  fact  should  estop  it  from 
setting  up  its  insolvency  to  avoid  the  attachment  of  the  plaintiff. 
But  it  must  be  observed  that  the  application  to  set  aside  the  at- 
tachment is  not  made  by  the  bank  for  the  benefit  of  its  stock- 
holders, but  is  made  for  the  benefit  of  the  remaining  creditors, 
and  the  fact  that  the  fund  to  which  they  look  for  the  payment  of 
their  claims  has  already  been  depleted  by  the  payment  to  some 
creditors  in  full  is  no  reason  for  permitting  other  preferences  to 
be  obtained. 

Since  the  argument  of  this  case  our  attention  has  been  called  to 
section  i  of  the  act  of  Congress  of  July  12,  1883,  which  it  is 
claimed  operates  as  a  repeal  of  section  5242  of  the  United  States 
Kevised  Statutes.  We  do  not  think  that  such  is  its  effect.  In 
the  first  place  the  section  referred  to  applies  by  its  express  terms 
only  to  suits  thereafter  brought  against  National  banks.  Secondly, 
it  provides  merely  that  the  jurisdiction  for  such  suits  shall  be  the 
same  as  for  suits  against  State  banks.  The  repeal  is  only  of  laws 
inconsistent  with  the  above  provision.  We  do  not  see  that  the 
law  which  prohibits  the  issuing  of  attachments  against  insolvent 
National  banks  conflicts  with  the  provision  in  regard  to  the  courts 
in  which  suits  against  such  banks  may  be  brought.  There  is  no 
inconsistency  in  conferring  jurisdiction  of  the  suits  on  certain 
courts,  and  at  the  same  time  prohibiting  suitors  in  those  courts 
from  issuing  attachments  in  such  suits,  which  will  result  in  giving 
to  the  suitors  preference  over  other  creditors  of  an  insolvent  bank. 
One  provision  relates  to  the  jurisdiction  of  the  courts  to  entertain 
the  suits,  the  other  to  a  particular  proceeding  in  such  suits,  which 
is  prohibited  in  cases  of  insolvency.     It  cannot  be  supposed  that 
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Congress  intended  to  throw  the  door  open  whereby  dih'gent  cred- 
itors might  obtain  preferences  by  means  of  attachments,  while  re- 
taining all  the  other  provisions  of  section  5242,  designed  to  guard 
against  such  preferences.  The  language  of  the  act  of  1883  does 
not  manifest  any  such  intention. 

The  order  should  be  affirmed,  wath  costs. 

All  concur,  except  Andrews,  J.,  absent. 

Order  affirmed. 


Crnr  National  Bank,  of  Pottghkeepsie  v.  Phelps. 

(97  N.  Y.  -44;  49  Am.  Bep.  513.) 

Change  from  State  bank  —  guaranty. 

A  National  bank,  changed  from  a  State  bank,  may  maintain  an  action  on  a 
continuing  guaranty  for  loans,  held  by  it  before  the  change,  for  loans  both 
before  and  after  the  change. 

ACTION  on  a  guaranty.      The  head-note  and  opinion  show 
the  point.     The  plaintiff  had  judgment  below. 

Edioard  S.  Clinch,  for  appellant. 

S.  A.  Nelson  and  W.  Farrington,  for  respondent. 

Rapallo,  J.  On  the  former  appeal  in  this  case,  86  N.  Y.  484, 
we  decided  that  the  plaintiff  was  entitled  to  recover  of  the  de- 
fendant so  much  of  the  indebtedness  of  Woodruff  to  the  City 
Bank,  as  was  incurred  before  that  bank  reorganized  as  the  City 
National  Bank,  and  as  remains  unpaid.  The  same  points  were 
raised  on  that  appeal  which  are  now  urged  by  the  appellant,  so 
far  as  the  indebtedness  above  referred  to  is  concerned,  and  in  that 
respect  there  was  no  material  change  in  the  facts  on  the  second 
trial. 

The  question  of  the  liability  of  the  defendant  for  indebtedness 
incurred  by  "Woodruff  after  the  City  Bank  reorganized  as  a 
National  bank  was  not  decided,  nor  necessarily  involved,  on  the 
former  appeal.    The  judgment  then  under  review  was  one  of  non- 
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suit,  and  if  the  plaintiff  had  a  right  of  action  for  any  part  of  his 
demand,  that  was  sufficient  to  require  a  reversal  without  regard  to 
the  amount  recoverable.  The  case  was  therefore  decided  on  the 
ground  that  even  if  it  should  be  conceded  for  the  time  that  the 
City  National  Bank  could  not  make  fresh  advances  to  "Woodruff 
and  hold  the  defendant  liable  on  the  guaranty,  he  was  liable  at  all 
events  for  the  sums  advanced  ^y  the  City  Bank,  the  obligations 
for  which  had  been  renewed,  with  the  defendant's  consent,  by 
the  City  National  Bank,  which  succeeded  to  all  the  rights  of  the 
City  Bank. 

On  the  present  appeal,  the  point  which  was  thus  left  undecided 
is  distinctly  and  directly  presented.  On  the  second  trial  the  plain- 
tiff recovered  the  amount  of  three  notes  given  by  Woodruff  to 
the  City  National  Bank,  viz.,  one  of  |500,  one  of  $250  and  one 
of  $1,400.  The  first  two,  amounting  to  $750,  were  shown  to 
have  been  given  for  a  balance  remaining  unpaid,  of  the  original 
advances  made  to  Woodruff  by  the  City  Bank  under  the  guaranty, 
and  they  consequently  are  covered  by  the  decision  in  the  former 
case.  But  the  origin  of  the  $1,400  note  was  not  thns  traced,  and 
the  evidence  was  to  the  effect  that  it  was  given  for  a  balance  re- 
maining unpaid  on  a  note  for  $2,000  discounted  for  Woodruff  by 
the  City  National  Bank  July  26,  1869,  after  the  reorganization, 
which  had  been  reduced  by  payments,  and  renewed  from  time  to 
time  down  to  January  17,  1876,  when  the  last  renewal  was  given 
for  $1,400,  payable  four  months  after  date.  In  respect  to  this 
note,  the  judge  on  the  trial  charged  the  jury  that  the  guaranty  of 
Phelps  &  Kingman,  which  was  a  continuing  guaranty,  continued, 
and  that  the  bank  had  a  right  to  advance  upon  it  to  the  extent  of 
$5,000,  so  long  as  the  firm  of  Phelps  &  Kingman  existed,  or  so 
long  as  the  bank  holding  the  guaranty  and  acting  upon  it  had  no 
notice  of  the  dissolution  of  this  firm.  And  he  further  charges 
that  when  the  change  was  made  from  the  City  Bank  to  the  City 
National  Bank  whatever  debt  was  due  upon  that  guaranty  vested 
in  the  City  National  Bank.  Thus  far  the  charge  conformed  to 
the  decision  of  this  court  before  referred  to;  but  the  judge  went 
on  to  charge  further  that  the  guaranty  continued  so  that  the  City 
National  Bank  cpuld  continue  to  advance  upon  it  so  long  as  it  had 
no  notice  of  the  dissolution  of  the  firm  of  Phelps  &  Kingman. 
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If  this  position  is  sustained,  the  $1,400  note  stands  upon  the  same 
footing  as  the  notes  of  $500  and  $250,  and  the  reorganization  of 
the  City  Bank,  in  pursuance  of  the  National  Banking  Act,  be- 
comes immaterial  to  the  present  controversy. 

In  regard  to  this  point  Folgee,  J.,  in  his  opinion  in  the  former 
appeal,  says,  86  N.  Y.  490  :  "  As  we  view  the  case  we  need  not 
pass  upon  the  full  scope  of  the  point  that  the  City  National  Bank  . 
cannot  hold  the  defendant  upon  the  obligation  to  the  City  Bank. 
The  point,  in  its  extent,  rests  upon  the  proposition  that  the  plain- 
tiff is  a  distinct  corporation  from  the  State  City  Bank  ;  that  they 
are  distinct  parties,  and  that  the  obligation  of  a  surety  to  one  party 
may  not  be  availed  of  by  another  party.  That  this  proposition  ap- 
plies to  the  change  made  by  the  City  Bank  from  State  to  Federal 
jurisdiction,  is  not  so  easy  of  concession  or  refutation  as  it  may 
seem  at  first  sight." 

The  question  was  thus  left  open,  and  the  case  disposed  of  with- 
out regard  to  it.  But  it  now  becomes  necessary  to  determine  it, 
and,  on  consideration,  we  have  come  to  the  conclusion  that  it 
should  be  determined  in  accordance  with  the  view  expressed  by 
the  judge  upon  the  trial,  and  by  Gilbebt,  J.,  in  his  opinion  in 
this  case  at  General  Term,  16  Hun,  158.  The  general  scheme 
of  the  National  Banking  Act  is  that  State  banks  may  avail  them- 
selves of  its  privileges  and  subject  themselves  to  its  liabilities, 
without  abandoning  their  corporate  existence,  without  any  change 
in  the  organization,  oificers,  stockholder^  or  property,  and  with- 
out interruption  of  their  pending  business  or  contracts.  All  prop- 
erty and  rights  which  they  held  before  organizing  as  National 
banks  are  continued  to  be  vested  in  them  xinder  their  new  status. 
Great  inconveniences  might  result  if  this  saving  of  their  existing 
assets  did  not  include  pending  executory  contracts,  and  pending 
guaranties,  as  well  as  vested  rights  of  property.  Although,  in 
form,  their  property  and  rights  as  State  banks  purport  to  be 
transferred  to  them  in  their  new  status  of  National  banks,  yet  ia 
substance  there  is  no  actual  transfer  from  one  body  to  another, 
but  a  continuation  of  the  same  body  under  a  changed  jurisdiction. 
As  between  it  and  those  who  have  contracted  with  it,  it  retains 
its  identity,  notwithstanding  its  acceptance  of  the  privilege  of 
organizing  under  the  National  Banking  Act. 
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The  defendant  Phelps  in  his  letter  of  October  6,  1875,  appears 
to  have  acted  in  accordance  with  this  view.  The  guaranty  was 
given  to  the  City  Bank  in  February,  1861.  The  organization  as 
a  National  bank  was  in  1865.  "Woodruff  appears  to  have  gone  on 
renewing  the  notes  discounted  for  him  by  the  City  Bank,  and 
also  the  note  discounted  for  him  by  the  City  National  Bank  in 
1869,  down  to  the  time  the  letfer  was  written,  October  6,  1875. 
Phelps  then  addresses  the  cashier  of  the  City  National  Bank 
treating  it  as  identical  with  the  City  Bank  and  speaking  of  the 
guaranty  as  an  obligation  given  to  "  your  bank,"  stating  that  he 
regarded  the  guaranty  as  good  when  given,  and  that  he  believes 
it  "  just  as  good  now  as  it  was  then,"  showing  his  understanding 
that  it  continued  to  run  in  favor  of  the  City  National  Bank.  He 
continues,  "  so  that  I  do  not  see  the  slightest  advantage  in  having 
it  renewed."  This  was  in  response  to  a  request  on  the  part  of 
the  bank  to  renew  the  guaranty.  After  the  receipt  of  that  letter 
and  a  verbal  request  from  Phelps  to  continue  business  under  the 
guaranty  and  to  renew  the  notes,  the  bank  went  on  renewing  the 
paper  of  "Woodruff,  which  it  then  held,  down  to  April,  1876,  soon 
after  which  date  Woodruff  failed. 

A  point  is  made  by  the  defendant  that  at  the  time  of  the  ver- 
bal request  above  referred  to,  Phelps  said  that  "Woodruff  would 
pay  $500  on  the  notes  on  each  renewal,  but  that  the  bank  allowed 
the  renewals  on  payment  of  a  smaller  sum.  On  this  point  we 
concur  with  the  learned  judge  who  delivered  the  opinion  at  Gen- 
eral Term,  in  holding  that  this  proposed  payment  was  not  a  con- 
dition of  Phelps'  consent  to  the  renewal,  but  was  held  out  by  him 
as  an  inducement  to  the  bank  to  accede  to  his  request  to  give  in- 
dulgence to  Woodruff. 

We  do  not  think  that  the  judge  erred  in  submitting  to  the 
jury  the  question  whether  the  plaintiff  had  notice  of  the  dissolu- 
tion of  the  firm  of  Phelps  &  Kingman  when  it  discounted  the 
note  of  July  26,  1869. 

The  judgment  should  be,afflrmed. 

All  concur. 

Judgment  affirmed. 
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(98  N.  Y.  603.) 

Usury^^- action  for  double  interest  —  agreement. 

In  an  action  under  U.  S.  R.  S.,  §  5198,  against  a  National  bank  to  recover 
twice  the  amount  of  usurious  interest  taken  on  loans  made  by  it  to  McRae, 
the  defendant  proved  an  oral  agreement  between  it  and  McRae,  whereby 
the  latter  agreed  to  settle  and  discharge  all  such  claims  against  defendant, 
that  the  same  be  applied  in  payment  of  that  part  of  his  indebtedness  to  the  bank 
not  collected  by  it  from  any  other  source,  and  that  lie  would  not  sue  or  allow 
suit  to  be  brought  against  the  bank  on  account  of  such  illegal  interest.  In 
consideration  thereof  the  bank  agreed  that  it  would  satisfy  so  much  of  the 
indebtedness  of  McRae  as  remained  after  applying  all  other  available  col- 
lections, or  would  consent  as  a  creditor  to  his  discharge  in  bankruptcy,  as 
he  might  request.  At  the  time  of  the  agreement,  McRae  was  indebted  to 
defendant  in  a  large  amount,  and  after  applying  all  collections  there 
remained  due  a  sum  much  larger  than  the  excessive  interest,  none  of  which 
indebtedness  has  been  paid.  Held,  that  the  agreement  operated  as  an 
immediate  discharge  and  satisfaction  of  the  claim  of  McRae  against  de- 
fendant. 

Inconsistent  action  by  the  defendant,  subsequent  to  the  agreement,  did  not 
affect  its  legal  operation. 

ACTION  by  receiver  of  McRae,  appointed  in  proceedings  sup- 
plementary to  execution,  to  recover,  under  the  provisions 
of  section  5198  of  the  Revised  Statutes  of  the  United  States, 
twice  the  amount  of  excessive  interest  alleged  to  have  been  taken 
and  received  by  the  defendant  from  McRae,  prior  to  November 
1,  1876,  on  loans  and  discounts  made  by  the  bank  to  and  for 
McRae,  the  amount  of  which  excessive  interest,  as  found  by  the 
referee,  was  $946.75.  The  head-note  and  opinions  state  the  facts. 
Judgment  for  plaintiff. 

8.  0.  Huntington,  for  appellant. 

B.  B.  Burt,  for  respondent. 

Andrews,  J.  The  agreement  of  November  1,  1876,  was,  we 
tbink,  a  good  defense  to  the  action.  The  General  Term  sus- 
tained the  finding  of  the  referee,  upon  the  ground  that  the  agree- 

•Keveraing  30  Hun,  638. 
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ment,  when  made,  was  executory,  that  there  was  no  subsequent 
execution  of  its  provisions,  and  that  the  case  was  within  the  gen- 
eral principle  that  an  accord  without  satisfaction  is  no  bar  to  a 
suit  upon  the  original  cause  of  action.  It  is  not  however  uni- 
versally true  that  a  cause  of  action  on  contract,  or  for  tort,  may 
not  be  extinguished  by  an  agreement  between  the  parties,  although 
the  agreement  which  is  the  comsideration  for  the  satisfaction  is 
executory.  If  the  subsequent  agreement  is  accepted  in  satisfac- 
tion, and  this  appears  expressly  or  by  implication,  the  original 
cause  of  action  is  merged  and  extinguished.  Kromer  v.  Heim, 
75  ]!^.  Y.  574:;  31  Am.  Eep.  491,  and  cases  cited.  It  is  plain 
also,  that  if  one  having  a  debt  or  claim  against  another  satisfies  or 
releases  it  in  consideration  of  an  executory  promise  by  the  party 
owing  the  debt  or  duty,  he  cannot  afterward  enforce  his  original 
cause  of  action  upon  a  mere  failure  by  the  other  party  to  perform 
his  promise,  "  for  he  has  a  remedy  to  compel  performance."  The 
agreement  found  b}'  the  referee  from  its  very  nature  operated  as 
an  immediate  discharge  and  satisfaction  of  the  claim  of  McRae 
against  the  bank.  The  mutual  promises  of  the  parties  were  not 
dependent,  so  as  to  render  the  discharge  of  the  claim  of  McKae 
conditional  upon  full  performance  by  the  bank  of  its  promise. 
He  agreed  to  settle  and  discharge  his  claim  against  the  bank,  and 
to  apply  the  same  in  payment  pro  tanto  of  his  indebtedness,  and 
further  that  he  would  not  sue,  or  permit  any  suit  to  be  brought 
against  the  bank  thereon.  The  bank,  on  its  part,  agreed  in  sub- 
stance to  ma^ie  the  application,  and  also  to  satisfy  the  remaining 
indebtedness,  or  consent  to  McRae's  discharge  in  bankruptcy  as 
he  should  elect.  The  agreement  to  set  off  the  mutual  debts 
became  executed  eo  instanti.  This  point  was  expressly  adjudged 
in  Dcuvis  v.  Spencer,  24  N.  Y.  386.  The  law,  acting  upon  the 
agreement  itseM,  made  the  application  without  further  act  of  the 
parties.  It  is  true  that  the  exact  amounts  of  the  mutual  debts  do 
not  appear  to  have  been  ascertained  at  the  time,  but  they  were 
capable  of  ascertainment.  In  Davis  v.  Spencer,  the  account  on 
one  side  was,  as  may  be  infeh-ed,  unliquidated,  but  this  did  not 
stand  in  the  way  of  the  application  of  the  principle  decided.  The 
agreement  not  to  sue,  or  to  permit  suit  to  be  brought,  also  oper- 
ated as  a  present  release  and  discharge  of  McEae's  cause  of  action. 
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Chandler  v.  Herrich,  19  Johns.  129;  Add.  Cont.  270.  The 
agreement  was  not  a  technical  release,  but  it  operated  as  such, 
and  the  fact  that  it  was  not  under  seal,  or  was  oral,  does  not  affect 
the  application  of  the  principle.  Foster  v.  Purdy,  6  Mete.  442 ; 
Davis  V.  Spencer,  supra;  Farmers'  Bank  v.  Blair ^  44  Barb. 
641.  The  only  part  of  the  agreement  which  was  executory  was 
the  undertaking  on  the  part  of  the  defendant  to  satisfy  the  re- 
maining indebtedness  of  McRae,  or  to  consent  to  his  discharge 
in  bankruptcy  at  his  option.  The  performance  of  this  part  of 
the  agreement  depended  upon  a  prior  request  or  election  of 
McRae.  If  the  bank  on  request  should  refuse  performance, 
McKae  has  a  remedy  in  an  action  for  damages,  or  he  can  await 
proceedings  by  the  bank  to  enforce  the  balance  of  the  debt,  and 
defend  himself  under  the  agreement.  But  his  original  claim 
against  the  bank  was  merged  and  satisfied.  The  claim  that' the 
bank  took  proceedings  subsequent  to  the  agreement,  inconsistent . 
with  it,  is  irrelevant  here,  assuming  that  it  is  well  founded.  It 
was  a  proper  matter  for  the  consideration  of  the  referee,  bearing 
upon  the  point  whether  the  agreement  claimed  by  the  defendant 
was  made ;  but  the  agreement  being  established,  its  violation  by 
the  defendant  would  not  affect  its  legal  operation.  There  is  no 
ground  for  saying  that  the  agreement  was  released  or  discharged, 
or  in  any  way  became  inoperative.  "We  are  of  opinion  that  upon 
the  agreement  found,  the  defendant  was  entitled  to  judgment. 
This  renders  it  unnecessary  to  consider  the  other  questions. 

The  judgment  should  be  reversed. 

All  concur,  except  Rugee,  C.  J.,  not  voting. 

Judgment  reversed. 
Vol.  ni— 80. 
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Corn  Exchange  Bank  v.  Bltb.* 

(101  N.  Y.  303.) 
Beplevin—  receiver  —  section  524:2,  IT.  S.  B.  8. 

A  party  claiming  title  to  property  in  the  possession  of  a  receiver  of  an  in- 
solvent National  bank,  which  came  to  his  possession  with  other  property 
belonging  to  the  bank,  may,  upon  his  refusal  to  deliver  the  same,  main- 
tain an  action  of  replevin  therefor. 

Such  a  proceeding  is  not  prohibited  by  section  5243  of  the  United  States 
Revised  Statutes. 

APPEAL  from  order  of  General  Term  of  the  First  Depart- 
ment reversing  order  of  Special  Term  vacating  a  requisition 
issued  by  plaintiff  to  the  sheriff  of  the  county  of  Orange. 

Defendant  was  appointed  receiver  of  a  National  bank,  before 
the  commencement  of  this  action,  by  the  Comptroller  of  the  Cur- 
rency, pursuant  to  the  provisions  of  the  National  Bank  Act.  This 
action  was  brought  against  him  as  such  receiver  to  recover  pos- 
session or  the  value  of  fifty  bonds  of  the  West  Point  Manufactur- 
ing Company. 

The  title  of  the  bonds  was  disputed.  On  December  29,  1884, 
the  plaintiff  issued  and  delivered  to  the  sheriff  of  the  county  of 
Orange  a  requisition  under  section  1694  of  the  Code  of  Civil 
Procedure,  requiring  him  to  replevy  the  bonds.  Upon  the  de- 
fendant's motion  this  requisition  was  vacated  by  the  Special  Term. 
The  General  Term  reversed  the  order  of  the  Special  Term,  and 
defendant  appealed. 

Section  5242  of  the  United  States  Eevised  Statutes,  referred  to 
in  the  opinion,  is  as  follows : 

"All  transfers  of  the  notes,  bonds,  bills  of  exchange  or  other  evidences 
of  debt,  owing  to  any  National  banking  association,  or  of  deposits  to  its 
credit ;  all  assignments  of  mortgages,  sureties  on  real  estate  or  of  judgments 
or  decrees  in  its  favor  ;  all  deposits  of  money,  bullion  or  other  valuable  thing 
for  its  use,  or  for  the  use  of  any  of  its  shareholders  or  creditors,  and  all  pay- 
ments of  money  to  either,  made  after  the  commission  of  an  act  of  insolvency, 
or  in  contemplation  thereof,  made  with  a  view  to  prevent  the  application  of 
its  assets  in  the  manner  prescribed  by  this  chapter,  or  with  a  view  to  the 
preference  of  one  creditor  to  another,  except  in  payment  of  its  circulating 
♦Affirming  37  Hun,  473. 
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notes,  sha]]  be  utterly  null  and  void;  and  no  attachment,  injunction  or  execu- 
tion shall  be  issued  against  such  association  or  its  property  before  final  judg- 
ment in  any  suit,  action  or  proceeding,  in  any  State,  cdunty  or  municipal 
court." 

Wm.  Yanamee,  for  appellant. 
L.  A.  Oould,  for  respondent. 

FmcH,  J.  The  sole  question  in  this  ease  is,  whether  section 
5242  of  the  United  States  Revised  Statutes  prohibits  the  requisi- 
tion issued  to  the  sheriff,  and  protects  the  receiver  in  his  posses- 
sion. The  Bank  of  Middletown  became  insolvent,  and  the  de- 
fendant was  appointed  its  receiver  under  the  Federal  law.  That ' 
appointinent  vested  in  him  all  the  assets  of  the  bank  to  be  con- 
verted into  money  and  distributed  among  the  creditors.  The  ob- 
ject sought  to  be  accomplished  is  the  distribution  of  those  assets 
fairly  and  without  preferences,  and  that  has  been  held  to  be  the 
aim  and  purpose  of  the  section  in  question.  Robinson  v.  Bank 
of  Newherne,  81  K  Y.  385  ;  2  Kat.  Bank  Gas.  307;  BosenUatt 
V.  Johnston,  104  U.  S.  462 ;  ante  32.  It  specifically  prohibits 
all  transfers  of  the  corporate  property  made  with  a  view  to  pref- 
erences, and  so  protects  the  creditors  from  any  voluntary  act  of 
the  bank,  which  selects  out  favored  individuals  for  payment. 
But  the  bank  may  be  passive,  and  such  individuals  gain  a  prefer- 
ence by  a  suit  against  the  corporation  preceded  or  accompanied 
by  an  attachment  or  injunction,  or,  after  judgment,  enforced  by 
an  execution.  These  three  things  therefore  were  specifically  pro- 
hibited by  name ;  each  being  process  well  known  and  accurately 
defined  in  the  law ;  and  without  any  general  words  to  carry  th"& 
prohibition  beyond  them. 

The  receiver,  by  his  appointment,  acquires  no  right  to  property 
in  the  custody  of  the  bank  which  the  latter  does  not  own  as 
against  the  real  owner ;  and  the  section  in  question  was  plainly 
not  intended  to  protect  the  receiver's  custody  as  against  such 
owner.  It  aims  to  protect  the  property  of  the  bank  in  his  hands, 
and  not  to  give  him  arbitrary  control  of  what  the  bank  does  not 
own.  If  the  latter  should  be  held,  its  injustice  is  well  suggested 
by  the  General  Term  in  its  application  to  special  deposits  of  cus- 
tomers left  merely  for  safe-keeping.     It  does  not  alter  the  case 
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that  there  is  here  a  dispute  about  the  title  and  the  receiver  claims 
to  be  owner.  He  might  make  such  claim  in  any  case.  No  law 
makes  him  the  inevitable  stakeholder  pending  the  litigation.  He 
may  become  so  by  giving  the  needed  security,  and  we  can  see  no 
just  reason  why  he  should  be  exempted  from  that  obligation 
which  falls  upon  others.  The  plaintiff  is  required  to  give  such 
security  as  the  condition  of  his  writ,  and  the  r.eceiver  need  run 
no  risk  in  thg  performance  of  his  diity.  It  is  said  the  word 
"attachment"  is  used,  not  in  the  local  sense  affixed  by  State 
enactment,  but  in  a  broader  senge,  and  the  definition  of  Bouvier 
is  cited.  But  by  that  definition  and  in  every  use  of  the  term,  it 
'  always  assumes  title  in  the  person  against  whom  the  writ  issues, 
and  seeks  to  hold  possession  of  his  property,  and  on  the  ground 
and  for  the  reason  that  it  is  his.  No  nomenclature  has  ever  made 
it  the  equivalent  of  a  writ  of  replevin,  which  issues  upon  a  theory 
exactly  the  reverse.  There  is  no  collision  of  jurisdictions.  The 
authority  of  the  Federal  courts  over  the  assets,  and  the  right  of 
its  officer  to  hold  them  is  not  questioned  or  invaded.  No  prop- 
erty over  which  those  courts  have  obtained  jurisdiction  is  inter- 
fered with.  What  is  sought  to  be  recovered  is  property  over 
which  they  have  obtained  no  jurisdiction,  and  as  to  which  they 
have  conferred  no  right  upon  him. 

The  order  should  be  affirmed,  with  costs. 

All  concur,  except  Millee,  J.,  absent. 

Order  affirmed. 


In  be  MoMahon  v.  Palmer. 

(102  N.  T.  ire.) 

Taxation — assessment  —  iank  shares  —  constitutionality. 

Section  7  of  chapter  303  of  the  Laws  of  1859,  requiring  the  deputy  tax  com- 
missioners to  personally  examine  "  each  and  every  house,  building  lot,  pier 
and  other  accessible  property,"  and  furnish  the  commissioners  of  taxes  a 
detailed  statement  of  the  same,  etc.,  as  such  commissioners  may  require, 
.  etc.,  refers  only  to  real  property. 
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The  oath  required  by  the  act  to  be  made  by  the  deputy  to  the  statement  re- 
turned to  the  commissioners  may  be  taken  at  any  time  after  examination  of 
the  property  and  before  the  filing  of  the  statement  on  the  second  Monday  of 
January  thereafter. 

The  entry  of  assessments  for  National  bank  shares  apon  a  list  or  book  separate 
from  other  assessments  for  personal  property  against  individuals  in  the  city 
of  New  York  does  not  render  the  assessment  void,  and  does  not  violate  sec- 
tion 5319,  U.  S.  R.  S. 

The  assessment  and  collection  of  taxes  constitute  due  process  of  law  within 
the  meaning  of  the  Constitution. 

APPEAL  from  an  order  in  a  special  proceeding  under  chapter 
230,  Laws  1843,  committing  the  appellant  to  the  jail  of  the  city 
and  county  of  New  York  for  neglect  to  pay  alleged  personal  taxes 
upon  certain  National  bank  stock. 

Wm.  IT.  Meld,  for  appellant. 

D.  J.  Dean,  for  respondent. 

RuGEB,  0.  J.  Upon  an  application  by  the  receiver  of  taxes 
of  New  York  to  the  Court  of  Comrnon  Pleas  of  that  county  the 
appellant  was  adjudged  guilty  of  misconduct  in  refusing  to  pay  ■ 
the  tax  assessed  upon  his  personal  property  for  the  year  1881,  and 
a  fine  was  imposed  upon  him  therefor.  The  proceeding  was  had 
under  the  provisions  of  chapter  230,  Laws  1843,  and  was  con- 
ducted in  conformity  therewith.  The  tax  in  question  was  pre- 
dicated upon  the  customary  annual  assessment  of  property  liable 
to  taxation  under  the  general  laws  of  the  State,  but  was  in  this 
instance  based  upon  an  assessment  of  the  value  of  National  bank 
stares  owned  by  the  appellant.  The  number  of  shares  so  owned 
by  the  defendant  and  the  estimated  value  thereof  was  fur- 
nished by  him  to  the  assessment  officers,  and  upon  the  informa- 
tion thus  obtained  with  that  derived  from  other  sources  said 
shares  were  appraised  at  their  actual  value  and  placed  in  the  as- 
sessment lists  provided  for  the  enrollment  of  property  of  that  de. 
scription.  Certain  irregularities  are  alleged  to  have  occurred  in 
the  proceedings  for  the  assessment  of  the  property  which  it  is 
claimed  were  jurisdictional  in  character  and  ought  to  render  such 
assessment  invalid  and  the  tax  levied  thereon  void. 
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It  is  quite  true  if  any  act  which  was  required  by  law  to  be  per- 
formed by  the  assessment  oiSeers  and  which  is  made  thereby  the 
condition  of  a  valid  assessment  has  been  omitted  by  them,  it  will 
render  the  assessment  void.  We  have  been  unable  however  to 
find  any  such  irregularity  in  the  proceedings.  Those  claimed  to 
exist  are  the  following  : 

That  the  deputy  tax  commissioners  failed  to  comply  with  sec- 
tion 7  of  chapter  302  of  the  Laws  of  1859,  which  required  them 
personally  to  examine  "  each  and  every  house,  building  lot,  pier 
or  other  assessable  property,"  and  furnish  under  oath  to  the  com- 
missioners of  taxes  and  assessments  a  detailed  statement  of  such 
property,  with  the  name  of  the  owner  or  occupant,  "  with  such 
other  information  in  detail  relative  to  personal  property,"  as  said 
commissioners  may  from  time  to  time  require.  This  provision 
very  obviously  refers  only  to  real  property  except  in  the  clause 
■expressly  referring  to  personal  property,  and  there  is  no  claim 
that  that  requirement  has  been  omitted.  This  view  of  the  statute 
was  assumed  by  this  court  in  Brevoort  v.  Gity  of  Brooklyn,  89 
^.  T.  128,  and  seems  to  be  required  by  the  plain  inapplicability 
■of  the  provision  to  assessments  of  personal  property. 

It  is  also  claimed  that  the  oath  required  to  be  made  to  the  state- 
ment directed  to  be  returned  by  the  deputy  to  the  commissioners 
of  taxes  and  assessments  was  improperly  made,  in  that  it  was 
sworn  to  on  the  8th,  instead  of  the  second  Monday  of  January, 
being  the  10th.  There  is  no  provision  requiring  such  oath  to  be 
made  on  any  particular  day,  and  the  whole  object  and  intent  of 
the  statute  in  respect  thereto  is  complied  with,  provided  it  be 
taken  after  the  examination  of  property  is  made  by  the  deputy 
commissioner  and  before  the  statement  is  filed  with  the  commis- 
sioners on  the  second  Monday  of  January  thereafter. 

It  is  also  claimed  that  the  entry  of  the  assessments  for  National 
hank  shares  upon  a  list  or  book  separate  from  other  assessments 
for  personal  property  against  individuals  in  the  city  renders  such 
assessment  void.  It  is  provided  by  section  3,  chapter  596,  Laws 
of  1880,  that  "  such  shares  shall  be  included  in  the  valuation  of  the 
personal  property  of  such  stockholders  in  the  assessment  of  taxes 
at  the  place,  city,  town  or  ward  where  such  bank,  banking  asso- 
ciation or  trust  company  is  located  and  not  elsewhere,  whether 
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the  Stockholder  resides  in  said  place,  city,  town  or  ward  or  not." 
Sections  4  and  5  of  chapter  410  of  the  Laws  of  1867  provide  for 
the  assessment  of  personal  property  in  the  city  of  New  York,  upon 
separate  rolls  from  that  of  real  estate.  In  the  general  laws  of  the 
State,  the  personal  property  of  an  individual  is  required  to  be 
assessed  against  him  in  the  place  of  his  residence,  and  assessments 
of  real  estate  follow  the  location  of  such  property. 

It  must  follow  as  the  necessary  consequence  of  these  require- 
ments when  the  individual  assessed  does  not  live  in  the  same  ward 
in  which  the  bank  is  located  in  which  he  owns  shares,  and  does 
not  own  real  estate  therein,  that  his  assessment  for  bank  shares 
must  be  made  upon  lists  especially  prepared  for  that  purpose,  in 
the  ward  where  it  is  located,  or  the  property  must  altogether  es- 
cape assessment  and  taxation.  The  familiar  rale  that  a  statute 
must  be  so  construed  as  to  give  it  effect  and  to  avoid  a  resiilt 
which  would  render  it  inoperative,  if  it  be  reasonably  susceptible 
of  such  an  interpretation,  would  seem  to  require  us  to  sanction 
the  only  mode  of  assessment  which  seems  capable  of  securing  the 
benefits  designed  by  the  statute. 

It  is  also  clear  that  the  tax  payer  has  not  been  deprived  of  any 
substantial  benefit  by  the  mode  thus  pursued.  The  statute  gives 
information  to  him  of  the  place  where  the  roll  is  to  be  deposited 
for  examination  and  the  length  of  time  during  which  it  is  to  he 
there  kept  for  inspection,  and  of  his  opportunity  during  such  time 
to  apply  to  the  proper  officers  for  the  correction  of  any  errors 
which  he  may  find  in  his  assessment.  Not  only  this,  biit  the  com- 
missioners of  taxes  and  assessments  are  also  required  to  advertise 
the  fact  of  the  completion  of  the  annual  record  containing  all 
assessments  upon  property  in  the  city  of  New  York,  and  the  time 
when  the  same  shall  be  ready  for  inspection  by  tax  payers,  and  to 
keep  the  same  in  the  tax  commissioners'  office  open  for  that  pur- 
pose from  the  second  Monday  in  January  to  the  30th  day  of  April 
thereafter.  There  is  no  complaint  but  that  these  requirements 
were  complied  with,  or  but  that  the  appellant  had  actual  notice  of 
the  assessment  in  question  in  ample  time  to  procure  its  correction 
if  any  error  existed  therein  ;  in  fact  it  affirmatively  appears  that 
the  relator  did  appear  before  the  commissioners  of  taxes  on  the 
12th  day  of  April,  1881,  and  made  affidavit  upon  which  he  pro- 
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cured  a  substantial  reduction  of  the  assessment  in  question. 
Matter  of  De  Feyster,  80  K  T.  672 ;  Matter  of  Lowden,  89 
id.  548. 

It  does  not  appear  that  there  is  any  provision  of  law  requiring 
the  assessments  of  individuals  for  bank  shares  in  New  York  to  be 
made  otherwise  than  in  the  mode  adopted  in  this  case,  and  in  the 
/  absence  of  such  provisions  we  dp  not  see  why  the  practice  here 
pursued  was  not  in  harmony  with  the  general  regulations  appli- 
cable to  the  subject  and  did  not  afford  to  the  appellant  the  same 
opportunity  and  notice  of  the  assessment  in  question  that  was 
given  to  all  other  tax  payers  of  similar  assessments  in  New  York. 
There  is  nothing  in  section  5219  of  the  Revised  Statutes  of  the 
United  States,  which  either  impliedly  or  expressly  condemns  the 
mode  of  registering  the  assessment  adopted  in  this  case.  That 
section  provides  that  nothing  contained  in  that  act  shall  prevent 
the  shares  owned  by  an  individual  in  a  National  bank  from  being 
included  in  the  valuation  of  his  personal  property  in  assessing 
taxes  imposed  by  the  authority  of  the  State  in  which  the  bank  is. 
located.  The  mere  ministerial  act  of  the  officers  in  estimating  and 
noting  the  result  of  the  judicial  determination  as  to  the  liability 
of  the  individual,  and  the  value  and  assessability  of  his  personal 
property,  provided  such  act  does  not  produce  an  inequality  of 
assessment,  are  not  affected  by  the  provisions  of  the  section.  The 
section  purports  only  to  affect  the  judicial  act  of  the  assessors  in 
including  the  value  of  bank  shares  in  the  assessments  of  property 
and  not  to  regulate  its  exercise  except  in  respect  to  the  rate  of 
taxation  and  assessment  adopted.  The  provisions  pertaining  to 
the  assessment  of  bank  shares  in  New  York  are  essentially  different 
from  those  considered  by  Judge  Wallace  in  Albany  City  Banh 
V.  Maker,  19  Blatchf.  174.  The  views  there  expressed  are  inap- 
plicable to  the  modes  of  assessment  prescribed  in  the  city  of  New 
York,  and  apply  only  to  cases  where  the  assessment  of  both  real 
and  personal  property  are  required  by  statute  to  be  made  on  the 
same  book  or  roll.  The  views  we  have  expressed  are  sustained 
by  the  decisions  of  this  court.  Foster  v.  Van  Wyok,  2  Abb.  Ct. 
App.  Dec.  167,  and  also  by  Williams  v.  Weaver,  75  N.  Y.  30 
which  in  this  respect  was  unaffected  by  the  subsequent  proceed- 
ings in  that  case. 
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There  are  no  other  objections  affecting  the  regnlarity  of  the 
proceedings  for  assessment  which  are  of  sufficient  importance  to 
merit  notice. 

It  is  further  objected  by  the  appellant  that  "  the  system  of  tax- 
ing the  appellant's  National  bank  shares  resulted  in  taxing  the 
moneyed  capital  invested  in  them  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  hands  of  individual  citizens  of 
this  State  invested  in  other  investments."  The  particular  ground 
upon  which  the  appellant  bases  this  point  is  the  claim  that  "  there 
is  no  law  upon  our  statute  books  for  the  taxing  of  shares  of  stock 
of  railway  companies,  street  railways,  ferry  and  canal  companies, 
fire  and  life  insurance,  trading  and  other  miscellaneous  companies, 
and  the  deposits  in  savings  banks."  This  claim  seems  to  be  un- 
founded in  fact.  A  careful  examination  of  the  statute,  and  a  com- 
parison of  the  burdens  laid  upon  the  property,  capital  and  business 
of  the  people  under  the  laws  of  the  State  will  show  that  the 
money  invested  in  National  banks  is  subjected  to  no  greater  bur- 
den than  that  imposed  upon  other  species  of  assessable  property. 
Capital  invested  in  National  banks  is  taxable  only  upon  the  indi- 
viduals owning  shares  therein,  and  for  the  purpose  of  such  tax- 
ation is  assessable  like  all  other  personal  property  liable  to  taxation 
in  the  State,  at  its  actual  value.  Such  shares  were  originally 
made  assessable  by  chapter  761  of  the  Session  Laws  of  1866, 
under  the  authority  of  the  act  of  Congress,  section  5219,  which 
expressly  permitted  such  assessment,  subject  only  to  the 
restriction  "  that  the  taxation  shall  not  be  at  a  greater  rate  than 
is  assessed  upon  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  such  State,"  and  that  the  shares  of  such  stock  owned 
by  a  non-resident  of  the  State  shall  be  taxed  in  the  city  or  town, 
where  tJie  bank  is  located  and  not  elsewhere.  The  act  of  1866 
was  amended  by  chapter  596  of  the  Laws  of  1880,  and  chapter 
477  of  the  Laws  of  1881,  so  as  to  authorize  the  allowance  to  a  tax 
payer  upon  bank  shares  of  all  the  deductions  and  exemptions  al- 
lowed by  law  in  assessing  the  value  of  other  taxable  personal  prop- 
erty owned  by  individual  citizens  of  the  State.  The  only  result 
of  this  legislation  has  been  to  bring  the  capital  invested  in  Na- 
tional banks  within  the  taxing  power  of  the  State,  and  place  it  on 
Vol.  Ill— 81. 
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terms  of   equality  with   reference  to  general  taxation  with  all 
other  assessable  personal  property  therein, 

The  general  laws  of  the  State  require  all  property,  both  real 
and  personal,  no  matter  by  whom  owned,  except  in  certain  cases 
of  special  exemption,  to  be  assessed  for  purposes  of  taxation. 
This  requirement  embracing  all  property  owned  by  individuals  as 
well  as  corporations  and  includir^  all  shares  of  stock  held  by  in- 
dividuals in  corporations,  except  in  cases  where  the  capital  stock 
of  such  corporations  is  itself  liable  to  taxation  as  against  the  cor- 
poration. R.  S.  (7th  ed.)  981,  982,  §§  1-7;  id.  1036,  §§  1-2. 
By  special  provision  of  law,  all  assessments  upon  capital  employed 
in  banking  corporations,  whether  National  or  State,  are  required 
to  be  made  i-nthe  same  manner  and  to  have  in  view  the  placing 
of  these  institutions  on  terms  of  absolute  equality.  Chap.  140, 
Laws  1880.  The  various  railroad,  ferry,  canal,  manufacturing 
and  other  industrial  corporations,  referred  to  by  the  appellant,  are 
not  only  liable  to  taxation  either  upon  their  capital  stock  or  upon 
their  shares  held  by  '  individuals,  which  are  substantially  the 
equivalents  of  each  other,  but  are  also  subject  to  contributions 
from  their  gross  receipts,  taxes  upon  franchises,  and  other  imposi- 
tions from  which  bank  capital  is  altogether  exempt.  Chap.  456, 
Laws  1857;  chaps.  534  and  542,  Laws  1880;  chap.  477,  Laws 
1881 ;  K.  S.  (7th  ed.)  982,  §  7.  Our  system  of  laws  with  refer- 
ence to  the  taxation  of  incorporated  companies  and-  capital  in- 
vested therein  has  been  carefully  framed  with  a  view  of  reaching 
all  taxable  property  and  subjecting  it  to  equality  of  burden  so  far 
as  that  object  is  attainable  in  a  matter  so  complex.  In  view  of  the 
wide  variation  in  the  employable  value  of  such  investments  and 
the  frequent  mutations  in  their  condition,  it  is  by  no  means  cer- 
tain that  their  object  has  not  been  attained  with  reasonable  accu- 
racy. It  is  quite  clear  from  even  this  cursory  review  of  the  stat- 
utes that  if  any  discrimination  is  made  by  our  laws  in  taxing 
capital  invested  it  is  not  to  the  prejudice  of  that  employed  in 
banking  corporations. 

Even  if  this  were  not  the  result  of  the  statute  we  are  of  the 
opinion  that  investment  in  the  shares  of  the  companies  named 
does  not  come  within  the  meaning  of  that  clause  in  the  Federal 
statute  referring  to  other  moneyed  capital  in  the  hands  of  indi- 
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viduals.  That  phrase  as  generally  employed  distinguishes  such 
capital  from  other  personal  property  and  investments  in  the  vari- 
ous manufacturing  and  industrial  enterprises  of  citizens,  and  this 
is  the  sense  in  w^hich  it  is  used  in  our  Tax  Laws,  as  appears  by  ref- 
erence to  the  statutes.  R.  S.  (7th  ed.)  982,  §§  3  and  4 ;  chap. 
195,  Laws  1845  ;  chap.  456,  Laws  1857  ;  chap.  240,  Laws  1863 ; 
E.  S.  (7th  ed.)  1036,  §  1 ;  chap.  542,  Laws  1880,  and  the  laws 
amendatory  thereof.  Such  is  also  believed  to  be  the  meaning  at- 
tached to  such  words  as  generally  used  in  the  Federal  statute. 
The  obvious  intent  of  the  Federal  statute  was  to  prevent  discrim- 
ination' against  investments  in  National  bank  shares  and  put  them 
upon  terms  of  equality  as  to  taxation  with  similar  institutions  and 
investments  in  the  several  States,  and  the  language  of  the  statute 
seems  to  have  been  selected  with  reference  to  that  object.  The 
rule  of  comparison  is  not  with  the  rate  of  taxation  imposed  upon 
personal  property  generally  or  with  specific  investments  in  min- 
ing, manufacturing  or  the  various  other  industrial  corporations 
organized  throughout  the  State,  but  with  other  "  moneyed  capital " 
in  the  hands  of  individual  citizens.  These  are  words  of  limitation 
as  well  as  of  description,  and  are  to  be  defined  according  to  the 
meaning  which  has  been  generally  given  to  them. 

It  was  said  in  Evansville  Bank  v.  Britton,  106  U.  S.  324 ; 
ante  48,  that  "  the  act  of  Congress  does  not  make  the  tax  on  per- 
sonal property  the  measure  of  the  tax  on  bank  shares  in  the  State 
but  the  tax  on  moneyed  capital  in  the  hands  of  the  individual  citi- 
zen." "  Undoubtedly  there  may  be  much  personal  property  ex- 
empt from  taxation  without  giving  bank  shares  a  right  to  similar 
exemption  because  personal  property  is  not  necessarily  moneyed 
capital."  In  Providence  Institution  for  Savings  v.  Boston,  101 
Mass.  583  ;  1  Nat.  Bank  Cas.  578,  it  is  said,  "  that  this  clause  M'as 
obviously  intended  to  preclude  the  possibility  that  property  of 
that  description  should  be  singled  out  for  special  and  peculiar 
taxation.  Its  operation  would  be  to  prevent  oppressive  and  hos- 
tile discriminations  unfavorable  to  the  banks."  It  might  well 
seem  reasonable  to  Congress  to  tr-ike  some  precaution  that  the 
banks  in  each  State  should  be  taxed  only  at  the  same  rate  and 
generally  in  the  same  manner  as  the  moneyed  capital  of  individ- 
ual citizens  in  the  same  State.  It  was  claimed  in  Hepburn  v.  School 
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Dwectors,  23  Wall.  481 ;  1  ISTat.  Bank  Cas.  113,  that  the  words 
"  moneyed  capital "  as  nsed  in  the  act  signified  only  money  put 
out  at  interest,  but  the  court  there  held  that  such  a  construction 
was  too  narrow  and  that  the  phrase  included  stocks  in  banks  and 
perhaps  other  stocks  and  securities.  The  court  in  that  case 
further  held  that  the  exemption  of  some  moneyed  capital  from 
assessment  did  not  necessarily  invalidate  a  statute  authorizing  an 
assessment  upon  ITational  bank  shares,  saying  that  "  it  could  not 
have  been  the  intention  of  Congress  to  exempt  bank  shares  from 
taxation  because  some  moneyed  capital  was  exempt." 

We  are  therefore  of  the  opinion  even  if  it  could  be  shown  that 
there  were  some  corporations,  or  some  personal  property  that  was 
subject  to  a  less  rate  of  taxation  than  that  of  capital  employed  in 
banking  corporations,  it  would  not  vitiate  the  law  imposing  taxes 
upon  shares  in  banks,  unless  it  appeared  to  be  the  clear  intent  of 
the  Legislature  thereby  to  effect  discrimination  against  them. 

It  is  further  claimed  "  that  the  proceedings  under  chapter  230 
of  the  Laws  of  1843  would  deprive  the  appellant  of  his  property 
and  liberty  without  due  process  of  law."  There  is  no  foundation 
for  this  claim. 

The  proceedings  by  which  taxes  for  governmental  purposes 
have  been  assessed,  levied  and  collected  from  the  citizen  have  al- 
ways been  regarded  as  administrative  and  not  judicial  in  their 
character,  and  to  constitute  due  process  of  law  within  the  meaning 
of  the  Constitution.  Such  proceedings  have  from  necessity  been 
exercised  by  governments  during  all  times  by  summary  methods 
of  procedure,  and  to  require  the  deliberation  and  delay  incidental 
to  judicial  proceedings  in  the  exercise  and  enforcement  of  the 
taxing  power  by  government  would  seriously  cripple  its  efficiency 
if  not  destroy  its  existence.  These  methods  were  in  exercise  and 
existence  long  before  the  adoption  of  the  Constitution,  and  have 
never  been  supposed  to  be  affected  thereby.  In  the  Matter  of 
The  N.  Y.  P.  E.  PuUiG  School,  31  N.  T.  584,  Judge  Denio 
says,  that "  in  executing  the  taxing  power,  the  Legislature  provides 
such  agencies  and  safeguards  against  surprise,  mistake  or  injus- 
tice as  it  thought  expedient.  It  is  manifestly  proper  that  the  tax 
payers  should  have  notice  of  the,  imposition  proposed  to  be  laid 
upon  them  and  an  opportunity  for  making  suggestions  and  expla- 
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nations  to  the  proper  administrative  board  or  officer ;  and  this  is 
generally  secured  in  all  well-considered  systems  of  taxation.  But 
it  is  for  the  Legislature  to  determine  and  prescribe,  in  every  ease, 
what  should  be  sufficient,  and  there  is  not,  that  I  am  aware  of, 
any  constitutional  provision  bearing  on  the  subject."  Judge 
PoETEE  in  Rockwell  v.  Hearing,  45  N.  Y.  308,  says :  "  There  are 
many  examples  of  summary  proceedings  which  are  recognized  as 
due  process  of  law,  at  the  date  of  the  Constitution,  and  to  these 
the  prohibition  has  no  application."  The  Supreme  Court  of  the 
United  States  in  Murray's  Lessee  v.  Soboken  Land  and  Improve- 
ment Co.,  18  How.  272,  stated,  "  that  probably  there  are  few 
governments  which  do  or  can  permit  their  claims  for  public  taxes 
either  on  the  citizen  or  the  officers  employed  for  their  collection 
or  disbursement  to  become  subjects  of  judicial  controversy  accord- 
ing to  the  coiu'se  of  the  law  of  the  land.  Imperative  necessity 
has  formed  a  distinction  between  such  claims  and  all  others, 
which  has  sometimes  been  carried  out  by  summary  methods  of 
proceeding  and  sometimes  by  systems  of  fines  and  penalties,  but 
always  in  some  way  observed  and  yielded  to.  See  also  MoMillen 
V.  Anderson,  95  U.  S.  37  ;  Harris  v.  Wood,  6  Monr.  642;  Weiner 
V.  Bunbury,  30  Mich.  201. 

As  we  have  seen,  the  appellant  had  full  notice  of  the  proceed- 
ings for  the  imposition  of  the  tax  in  question  and  an  opportunity 
to  question  their  correctness  by  proceedings  to  review  the  action 
of  the  assessing  officers  if  he  had  felt  aggrieved  thereby,  but  hav- 
ing omitted  to  exercise  that  right  he  is  now  estopped  from  raising 
any  question  affecting  the  regularity  of  the  proceedings  or  the 
exercise  of  the  judicial  powers  conferred  upon  the  assessors  in 
making  the  assessment  in  question. 

We  have  thought  it  unnecessary  to  discuss  other  answers  to  the 
points  raised,  and  other  questions  presented  upon  the  briefs  of 
counsel,  as  they  are  either  embraced  in  what  has  been  already 
said,  or  are  too  plain  to  require  serious  notice. 

The  order  should  be  affirmed. 

All  concur,  except  Eapallo,  J.,  absent. 

Order  affirmed. 
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Peosser  V.  First  National  Bank  of  Buffalo. 

a06  N.  T.  677.) 
Stock  —  ownership.    Appeal —  record  —  review  of  evidence. 

L.  was  president  of  the  defendant  National  bank,  and  had  substantial  control 
and  management.  He  bought  fifty  shares  of  defendant's  outstanding  stock, 
and  paid  for  it  with  the  proceeds  of  »  note,  signed  by  M.,  the  cashier,  which 
he  indorsed  and  placed  in  the  bank  as  discounted  paper.  He  afterward 
bought  one  hundred  and  forty-eight  shares,  and  paid  for  them  by  an  ordi- 
nary call-loan  from  defendant.  On  subsequently  selling  a  portion  of  the 
stock,  L.  applied  the  proceeds  to  the  note  and  call-loan.  He  did  not  assume 
to  act  for  defendant,  and  the  stock  was  transferred  to  him  individually, 
and  was  in  his  name  on  the  books.  He  had  no  actual  authority  to  buy 
the  stock  for  defendant;  but  the  evidence  tended  to  show  that  the  pur- 
pose of  the  purchase  was  to  get  the  stock  into  the  hands  of  persons  who 
would  be  useful  to  defendant.  In  an  action  for  fraud  in  a  subsequent 
sale  of  such  stock  by  L.,  held,  that  defendant  could  not  be  charged  as 
owner  of  the  stock. 

On  the  question  whether  the  president  represented  defendant  to  be  the  owner 
of  the  stock,  plaintiff  testified  that  in  the  conversation  resulting  in  the 
sale,  the  president  stated  that  "  we  can  sell  you  some  of  our  stock  "  at 
160)  and  that  that  was  "the  price  that  the  bank  took  it  in  at."  PlaiutifE 
did  not  inquire  as  to  the  ownership.  The  president  testified  that  while 
he  might  have  stated  that  "we  have  some  stock,"  his  best  recollection 
was  that  he  did  not  say  "  the  bank  took  it  in."  No  motive  appeared  for  his 
representing  defendant  to  be  the  owner.  Seld,  that  the  evidence  sustained 
a  finding  negativing  such  representations. 

An  appeal  from  an  order  of  reversal,  which  does  not  state  that  the  reversal 
was  upon  questions  of    fact,  brings  up  for  review  only  questions  of  law. 

A  finding  of  fact  by  the  trial  court  upon  sufficient  evidence,  and  not  re- 
versed by  the  General  Term,  is  conclusive  on  appeal  to  the  Court  of  Ap- 
peals. 

A  PPEAL  from  General  Term  of  the  Buffalo  Superior  Court. 

John  G.  Milburn,  for  appellants. 

James  F.  Gluclc,  for  respondent. 

Earl,  J.  The  complaint  alleges  the  incorporation  of  the  de- 
fendant bank,  and  that  R.  Porter  Lee  was  duly  elected  president 
thereof  on  the  10th  day  of  January,  1882;  that  on  or  about  the 
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21st  day  of  the  same  January,  the  plaintiff  was  solicited  by  the 
president  of  the  bank  to  purchase  some  of  the  stock  of  the  bank, 
and  that  as  an  inducement  thereto  the  bank,  through  the  presi- 
dent, stated  to  the  plaintiff  that  it  was  in  a  solvent  and  flourishing 
condition ;  that  its  bad  and  doubtful  debts  did  not  amount  in  all 
to  the  sum  of  $50,000,  and  that  if  it  should  then  be  wound  up 
the  stockholders  would  receive  a  premium  of  at  least  $60  on  every 
$100  worth  of  stock  held  by  them ;  that  such  representations 
were  false  and  untrue  to  the  knowledge  of  the  president,  and  the 
bank  was  at  the  time  insolvent ;  that  relying  upon  such  represen- 
tations, the  plaintifE  purchased  fifty  shares  of  the  stock  owned 
by  the  bank,  and  paid  the  bank  therefor  the  sum  of  $8,000,  and 
received  a  certificate  therefor  signed  by  the  president  and  cashier; 
that  by  means  of  such  purchase  and  the  subsequent  failure  of  the 
bank,  the  plaintiff  became  liable  to  contribute  toward  the  payment 
of  creditors  of  the  bank  the  sum  of  $5,000  under  the  National 
Bank  Act ;  that  by  reason  of  such  purchase  and  failure  the  plain- 
tifi  has  sustained  damages  in  the  sum  of  $13,000  ;  that  a  re- 
ceiver of  the  bank  was  duly  appointed  on  the  22d  day  of  April 
1882,  and  that  he  has  filed  with  such  receiver  proof  of  his  claim 
for  such  damages,  and  demanded  of  him  payment  thereof,  and  has 
also  tendered  the  certificate  of  the  stock  to  him,  and  offered  to 
surrender  the  same  and  demanded  the  sum  paid  therefor,  which 
was  refused.  And  the  prayer  for  relief  is  as  follows :  "  Where- 
fore this  plaintiff  demands  judgment  against  the  defendants,  de- 
claring the  purchase  of  said  stock  void  and  setting  the  same  aside, 
and  for  the  payment  to  him  out  of  the  assets  of  said  bank  as  a  pre- 
ferred creditor  of  the  sum  of  $13,000,  with  interest  as  aforesaid 
from  the  21st  day  of  January,  1882,  or  for  such  other  or  further 
or  difierent  relief  as  the  court,  from  all  the  facts,  shall  deem  ade- 
quate, equitable  and  just."  It  is  thus  seen  that  the  precise  and 
only  cause  of  action  alleged  is  the  damages  sustained  by  the  plain- 
tiff in  consequence  of  the  purchase  by  him  from  the  bank  of  cer. 
tain  shares  of  its  stock  belonging  to  it,  which  purchase  was  in- 
duced by  certain  false  and  fraudulent  representations  as  to  its 
financial  condition  made  on  its  behalf  by  its  president.  The  an. 
swer  put  in  issue  the  ownership  and  the  sale  of  the  stock  by  the 
bank  and  the  alleged  false  representations. 
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The  action  came  to  trial  before  a  judge  and  a  jury,  and  the 
following  questions  were  submitted  to  the  jury :  (1)  Were  the 
representations  made  by  Mr;  Lee  about  the  financial  condition  of 
the  bank  at  the  time  of  the  purchase  of  the  stock  by  Mr.  Prosser 
false  and  untrue  ?  (2)  Did  Mr.  Prosser  rely  upon  those  repre- 
sentations in  the  purchase  of  the  stock  and  believe  them  to  be 
true  ?  (3)  Was  the  bank  insolvent  at  the  time  these  representa- 
tions were  made  ?  (4)  Did  Mr.  Prosser  make  the  contract  of 
purchase  with  Mr.  Lee  as  the  agent  of  the  bank  ?  (5)  Did  the 
bank  own  the  stock  ?  ((6)  Did  the  bank  get  the  money  ?  The 
jury  answered  the  first,  second  and  third  questions  in  the  aflSrma- 
tive,  and  the  other  questions  in  the  negative.  Thereupon  the 
trial  judge  heard  further  evidence,  and  subsequently  filed  his  de- 
cision containing  findings  of  fact  and  of  law.  Among  his  find- 
ings of  fact  are  the  following  :  "  The  said  bank  did  not  make  to 
said  plaintiff,  through  its  president  or  otherwise,  the  statements 
and  representations  touching  the  condition  of  said  bank,  or  in 
respect  to  the  stock  thereof,  which  are  in  that  behalf  in  said  com- 
plaint set  up  and  alleged,  or  either  of  them ; "  "  that  said  plaintiff 
did  not  purchase  of  said  bank  said  fifty  shares  of  its  stock,  or  pay 
said  bank  therefor,  but  he  purchased  the  same  of  K.  Porter  Lee, 
and  paid  him  therefor  ; ' '  and  he  found  as  conclusions  of  law  that 
the  plaintiff  was  not  entitled  to  the  relief  demanded  by  him,  and 
that  the  complaint  should  be  dismissed.  Thereafter,  before  the 
entry  of  judgment  by  the  consent  of  the  parties,  an  order  was 
entered  staying  further  proceedings  that  the  plaintiff  might  pre- 
pare a  case  and  exceptions  as  recited  in  the  order,  "  to  the  end 
that  all  questions  of  fact  in  the  case,  and  especially  the  fourth, 
fiftt  and  sixth  findings  of  the  jury  alleged  by  the  plaintiff  to  be 
irregular  and  incorrect,  may  be  fully  considered  by  the  court  prior 
to  the  entry  of  judgment  herein." 

The  motion  for  a  new  trial  was  subsequently  brought  on,  heard 
and  decided,  and  thereafter  judgment  was  entered  dismissing 
plaintiff's  complaint  From  that  judgment  plaintiff  appealed  to 
the  General  Term,  and  there  the  judgment  was  reversed,  and  a 
new  trial  ordered.  The  order  of  reversal  does  not  specify  that 
the  reversal  was  upon  questions  of  fact,  and  therefore  its  justifi- 
cation must  be  found  in  some  error  of  law  revealed  by  the  record. 
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Several  interesting  questions  of  law  are  discussed  with  much  abil- 
ity and  learning  in  the  brief  of  the  plaintiff's  counsel  which  we 
do  not  deem  it  important  to  determine.  We  will  assume  that  if 
this  stock  belonged  to  the  bank,  and  the  president  disposed  of  it 
to  the  plaintiff,  making  the  representations  alleged  in  the  com- 
plaint, this  action  could  be  maintained  ;  and  we  will  further  as- 
sume that  if  the  president  represented  to  the  plaintiff  that  the 
stock  belonged  to  the  bank,  and  sold  it  to  him  assuming  to  act  for 
and  to  represent  the  bank,  the  action  could  be  maintained,  although 
the  bank  did  not  own  the  stock.  But  the  fundamental  difficulty 
with  the  plaintiff's  case  is  that  the  bank  did  not  own  the  stock, 
and  that  the  president  did  not  represent  that  it  owned  the  stock, 
nor  assume  to  act  for  it  or  on  its  behalf  in  making  the  sale  thereof 
to  the  plaintiff.  The  finding  of  the  trial  court  to  this  effect,  sus- 
tained by  sufficient  evidence  and  not  reversed  at  the  General  Term, 
concludes  us. 

As  to  the  ownership  of  the  stock,  there  is  no  real  dispute  upon 
the  evidence.  The  United  States  Bank  Act  (U.  S.  E.  S.,  §  5201) 
prohibits  a  National  bank  from  making  any  loan  or  discount  on 
the  security  of  the  shares  of  its  own  capital  stock,  and  from  pur- 
chasing or  holding  any  of  such  shares  unless  it  becomes  necessary 
to  prevent  loss  upon  a  debt  previously  contracted  in  good  faith. 
The  capital  of  the  bank  was  $100,000,  divided  into  one  thousand 
shares  of  $1 00  each.  Lee  entered  the  bank  in  the  spring  of  1868  as 
messenger  boy,  and  remained  in  that  position  for  about  three 
months,  when  he  was  made  a  book-keeper.  Then  he  became  suc- 
cessively teller,  assistant  cashier,  cashier,  vice-president,  and 
finally,  on  the  10th  day  of  January,  1882,  about  three  months 
before  the  failure  of  the  bank,  president.  On  the  same  10th  day 
of  January,  one  McKnight  was  chosen  cashier  of  the  bank.  At 
that  time  Lee  owned  more  than  one-half  of  the  capital  stock  of 
the  bank,  and  the  directors  allowed  him  substantially  to  control 
and  direct  the  financial  affairs  and  business  transactions  of  the 
bank.  On  the  lltli  day  of  January  he  entered  into  contract  with 
Mrs.  Stagg  for  the  purchase  from  her  of  fifty  shares  of  the  capital 
stock  of  the  bank  for  the  price  of  $6,500,  and  to  obtain  the 
money  to  pay  for  such  stock  McKnight,  at  his  request,  made  a 
note  for  $6,500,  which  he  indorsed  and  placed  in  the  bank  as  dis- 
VoL.  Ill— 8^. 
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counted  paper.  He  then  drew  from  the  bank  $6,500  to  pay  Mrs. 
Stagg  for  the  stock,  and  took  a  transfer  thereof.  On  the  18th  day 
of  January  he  bought  of  one  Vought  one  hundred  and  forty-eight 
shares  of  the  bank  stock,  at  $160  per  share,  and  to  pay  for  the  same, 
he  made  a  call-loan  from  the  bank  of  $23,600,  and  then  obtained  a 
New  York  draft  from  the  bank,  which  he  delivered  to  Yought  in 
payment  of  the  stock.  The  call-loan  was  made  to  him  in  the  same 
way  that  call-loans  were  made  to  other  customers  of  the  bank,  but 
without  any  security.  In  purchasing  these  two  parcels  of  stock 
he  did  not  assume  to  act  for  the  bank,  but  he  negotiated  for  and 
purchased  them  in  his  own  name.  They  were  transferred  to  him 
individually,  and  all  this  stock  stood  in  his  name  on  the  books  of 
the  bank  on  the  21st  day  of  January,  when  he  made  the  sale  to 
the  plaiijtiff.  The  money  received  by  Lee  upon  the  sale  to  the 
plaintiff  was  used  by  him  to  pay  the  note  held  by  the  bank  for 
$6,500,  and  to  apply  in  reduction  of  the  call-loan. 

Lee  had  no  actual  authority  to  buy  this  stock  for  the  bank,  and 
he  could  have  no  implied  authority  to  buy  it,  and  thus  violate  the 
law,  and  he  did  not  in  fact  buy  it  for  the  bank.  The  evidence 
tends  to  show  that  he  purchased  this  stock  for  the  purpose  of 
getting  it  out  of  the  hands  of  persons  who  were  not  useful  to  the 
bank,  and  selling  it  again  to  persons  who  would  be  useful,  and  in 
this  way  be  expected  and  intended  to  benefit  the  bank  and  its 
stockholders.  But  this  did  not  make  the  bank  owner  of  the  stock, 
or  the  purchase  thereof  a  bank  transaction  In  taking  the  funds 
of  the  bank  to  make  the  purchases,  Lee  committed  a  breach  of 
trust,  and  upon  familiar  principles  of  law  the  bank  could  have 
followed  its  funds  into  the  stock  before  a  sale  thereof  and  claimed 
the  same.  But  it  was  optional  with  it  whether  it  would  do  this 
or  not.  It  could  have  rehed  for  indemnity  entirely  upon  Lee, 
and  held  him  as  its  debtor  for  the  sums  taken,  refusing  to  take 
and  allowing  him  to  retain  the  stock ;  or  it  could  have  treated 
him  as  a  trustee  of  the  stock  for  it,  and  enforced  the  trust  for  its 
benefit  by  compelling  a  transfer  or  sale  of  the  stock  for  its  ac- 
count. But  the  bank  never  claimed  the  stock.  Some  of  it  was 
sold,  and  the  proceeds  applied  in  repayment  of  the  sum  unlaw- 
fully taken  from  the  bank,  and  thus  there  is  no  reason  whatever 
for  saying  that  the  bank  in  any  way  became  the  owner  of  the 
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stock.  Suppose,  instead  of  baying  stock,  Lee  had  bought  for 
himself  a  steamboat  with  the  funds  taken  from  the  bank.  It 
could  have  followed  its  funds  into  the  steamboat,  and  claimed  the 
same.  But  it  would  not  have  been  obliged  to  do  so,  and  its 
option  to  do  so  would  certainly  have  been  lost  when  the  boat  had 
been  sold,  and  the  proceeds  of  the  sale  used  to  replace  the  funds 
unlawfully  taken.  We  therefore  conclude  that  the  bank  did  not 
own  this  stock,  and  had  no  stock  to  sell. 

There  was  some  evidence  that  Lee  represented  that  the  stock 
belonged  to  the  bank,  and  that  he  assumed  to  sell  it  for  the  bank 
But  such  evidence  was  not  conclusive.  The  trial  court  found  the 
fact  to  be  otherwise,  and  its  finding  does  not  present  an  error  of 
law  unless  it  was  unsupported  by  any  evidence,  or  was  against  the 
evidence.  The  finding  not  disturbed  by  the  General  Term  con- 
cludes us,  if  there  was  any  evidence  upon  which  it  could  properly 
be  based,  and  that  there  was  such  evidence  seems  to  us  reasonably 
clear. 

As  we  Iiave  already  shown,  the  stock  did  not  belong  to  the 
bank,  stood  on  the  books  of  the  bank  in  Lee's  name,  and  was  by 
him  transferred  to  the  plaintiff.  On  the  face  of  all  the  papers,  it 
was  the  individual  transaction  of  Lee  with  the  plaintiff.  Inde- 
pendently of  the  evidence  to  which  we  will  now  call  attention,  it 
is  highly  improbable  that  Lee  would  sell  his  own  stock  as  the 
stock  of  the  bank.  There  was  no  reason  for  his  doing  so.  The 
plaintiff  wanted  to  buy  the  stock,  and  it  must  have  been  a  matter 
of  utter  indifference  to  him  who  owned  it.  All  he  wanted  when 
he  purchased  was  a  good  title,  and  that  he  could  get  as  well  from 
Lee  as  owner  as  from  the  bank.  He  had  confidence  in  Lee,  as  he 
was  willing  to  buy  knowing  that  he  had  substantial  control  and 
management  of  the  bank.  There  was  no  motive  therefore  for 
selling  the  stock  as  belonging  to  the  bank,  or  for  making  the  false 
representations  that  the  bank  had  bought  tlie  stock  and  then 
owned  it ;  and  the  presumption  is  very  strong  that  the  transac- 
tion was  what  upon  the  face  of  the  papers  it  appears  to  have  been. 
The  weight  to  be  given  to  these  facts,  inferences  and  presump- 
tions was  for  the  trial  court,  and  it  was  to  determine  whether  it 
was  overcome  by  the  other  evidence.  All  the  other  evidence 
came  from  the  plaintiff  and  Lee,  who  was  produced  as  a  witness 
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by  him.  The  plaintiff  was  an  interested  witness,  and  Lee,  who 
had  committed  a  breach  of  trust  and  a  crime  in  unlawfully  taking 
the  funds  of  the  bank,  and  who  liad  by  false  representations  com- 
mitted a  gross  fraud  upon  the  plaintiff,  was  a  discredited  witness ; 
and  it  was  for  the  trial  court  to  determine  how  much  credit 
should  be  given  to  the  evidence  of  these  witnesses,  and  how  much 
it  should  weigh  against  the  facte,  inferences  and  presumptions 
referred  to ;  and  it  would  not  have  been  error  of  law  if  it  had 
wholly  discredited  it,  as  it  was  quite  improbable  so  far  as  it  tended 
to  show  that  Lee  did  the  absurd  and  useless  thing  of  selling  his 
own  stock  as  the  stock  of  the  bank. 

The  whole  of  the  plaintiff's  evidence  touching  the  ownership 
of  the  stock  and  the  representations  of  Lee  in  reference  thereto  is 
as  follows:  "  On  the  21st  day  of  January,  1S82,  having  pre- 
viously left  my  bank-book  at  the  bank  to  have  some  interest 
credited  to  me,  I  called  for  the  book.  Mr.  Lee,  apologizingly, 
said  that  he  had  instructed  the  book-keeper  to  allow  me  interest, 
which  the  book-keeper  had  before  stated  to  me  that  he  was  not 
authorized  to  do.  The  book-keeper  brought  me  my  book  with 
some  interest  credited  to  me.  I  had  quite  a  balance  there  for  me, 
and  noticing  the  amount  of  interest,  I  thought  it  small.  The 
rate  was  four  per  cent.  1  had  a  balance  there,  and  I  desired  to  put 
it  into  something,  and  asked  Mr.  Lee  if  he  knew  of  any  thing 
good  to  buy.  In  response  to  that  question  he  said :  '  We  can 
sell  you  some  of  our  stock,  if  you  would  like.'  I  inquired  how 
much  he  had  for  sale.  He  replied :  '  Any  portion  of  fifty  shares.' 
I  inquired  the  price.  He  said  160  —  that  he  had  sold  a  few  small 
lots  at  that.  I  asked  Mi-.  Lee  if  that  was  not  rather  steep  —  a 
large'priee.  In  response  to  that  he  said  :  'We  think  not.  It  is 
precisely  the  price  that  the  bank  took  it  in  at  a  few  days  ago, 
and  which  such  men  as  S.  O.  Barnum  and  Charles  I).  Marshall 
have  paid  for  small  lots.'  " 

The  plaintiff  made  no  inquiry  as  to  the  ownership  of  the  stock, 
and  there  was  no  distinct  allegation  as  to  it  by  Lee;  and  there 
was  nothing  in  the  conversation  or  negotiation  between  them 
which  made  the  matter  of  ownership  of  any  importance.  The  only 
item  of  this  evidence  which  really  supports  the  theory  of  the  plain- 
tiff is  the  alleged  representation  by  Lee  that  the  bank  "  took  it  in  "' 
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a  few  days  before  at  the  same  price  for  which  he  offered  to  sell  it. 
Whether  that  representatiou  was  made  —  whether  what  Lee  said 
was  misunderstood,  misapprehended  or  incorrectly  remembered  — 
were  matters  for  the  determination  of  the  trial  court.  In  that 
portion  of  his  evidence  the  plaintiff  was  not  corroborated  by  Lee. 
He  testified  substantially  as  follows :  "  He  came  in  again  a  day  or 
two  after  that,  and  asked  me  if  there  was  any  stock  of  the  First 
National  Bank  of  Buffalo  for  sale.  I  told  him  there  was  a  little 
in  the  market,  and  he  wanted  to  know  how  much-  it  was  worth. 
I  told  him  I  had  sold  some  for  160.  He  wanted  to  know  if  that 
was  not  pretty  steep.  I  told  him  we  thought  it  was  worth  that. 
He  said  he  had  bought  a  little  of  the  Manufacturers  and  Traders' 
Bank  stock,  and  had  left  an  order  for  more;  ,but  he  thought  he 
would  like  to  get  some  of  ours.  He  asked  me  how  the  bank  was 
fixed,  and  I  took  him  into  the  back  room  and  I  think  I  drew  him 
off  an  abstract  of  the  statement  of  the  books,  and  he  took  it  away 
with  him  and  looked  at  it  over  night.  He  came  in  the  next  day 
and  asked  if  the  loans  were  all  good.  I  told  him,  '  You  know 
every  bank  has  some  loans  that  are  not  good.'  He  asked  me  how 
much  we  had  that  was  not  good,  and  I  told  Jiim  if  every  thing 
came  out  all  right  as  I  expected,  it  wotild  be  pretty  much  all  good. 
I  think,  after  hearing  his  testimony  to-day,  that  he  did  mention 
$30,000,  and  I  think  that  I  did  tell  him  if  every  thing  turned  out 
as  I  expected  it  would,  there  would  not  be  qiore  than  that  amount 
of  bad  loans.  He  handed  me  a  check  for  $8,000,  and  told  me  to 
make  out  a  certificate  for  fifty  shares.  Q.  What  was  said  by 
you  to  him  in  relation  to  the  ownership  of  the  stock  by  the 
bank  at  that  time?  A.  I  think  I  told  him  'We  have  the 
stock.'  I  find  upon  the  transfer-book  of  the  bank  a  transfer  of 
this  stock  to  Mr.  Prosser.  The  written  part  of  the  certificate  is 
in  my  handwriting,  and  it  is  as  follows : 

"  '  First  National  Bank.  For  value  received  I  hereby  sell,  transfer  and  as- 
sign to  B.  S.  Prosser  fifty  shares  of  the  capital  stock  of  the  First  National 
Bank,  subject  to  all  the  conditions  and  liabilities  of  the  articles  of  association 
and  by-laws.  Witness  my  hand  in  Buffalo  this  twenty-first  day  of  January, 
in  the  year  1882.  R.  P.  Lee.' 

"It  is  not  signed  as  president." 

The  plaintiff  called  Lee  for  further  examination  before  the 
court,  after  the  jury  had  made  their  findings  and  had  been  dis- 
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charged,  and  the  following  questions  were  put  to  him  and  an- 
swers given :  "  Q.  Now,  Mr.  Lee,  in  the  conversation  that  took 
place  between  yourself  and  Mr.  Prosser  in  the  bank,  you  may 
state  whether  or  not  you  did  not  use  words  to  this  effect :  '  We 
have  some  stock  for  sale  1 '  In  the  course  of  that  conversation 
were  these  words  used  in  response  to  the  question  of  how  much  it 
cost ;  Mr.  Prosser  having  said,  '  Don't  you  think  that  is  pretty 
high  ? '  And  did  you  not  say,  '  That  is  the  same  price  the  bank 
took  it  in  at  a  few  days  ago?'  A.  I  don't  remember  using 
the  expression  '  took  it  in  at  a  few  days  ago,'  but  1  could  not 
swear  I  did  not  use  it.  Q.  Did  a  conversation  of  that  pur- 
port take  place?'  A.  Tes,  sir  —  of  that  general  purport; 
these  two  last  points  you  have  spoken  of.  By  the  Court :  Mr. 
Lee,  you  have  said,  in  a  general  way,  that  you  have  made  some 
statement  that  was  in  substance  to  the  effect  of  what  the  counsel 
stated.  Did  yon  state,  and  if  you  did,  tell  in  what  manner  you 
stated,  to  Prosser  that  this  stock  belonged  to  the  bank?  A. 
My  best  recollection  is  that  I  did  not  use  the  expression  '  of  the 
bank.'  But  my  impression  is  I  used  the  expression  '  we  have 
some  stock.'  I  do^iot  think  Mr.  Prosser  inquired  particularly  as 
to  who  the  owner  of  the  stock  was.  Q.  Yon  do  not  desire 
to  be  understood  as  swearing  that  the  expression  was  not  used  ? 
A.  No,  sir;  that  is  my  best  recollection  of  it."  It  will  thus 
be  seen  that  Lee,  testifying  to  the  same  transaction  covered 
by  the  plaintiff's  evidence,  fails  materially  to  confirm  him.  Tak- 
ing the  evidence  of  these  two  witnesses,  as  they  gave  it,  it  is  by 
no  means  clear  that  there  was  any  dealing  as  to  stock  of  the  bank, 
any  representations  that  the  bank  owned  the  stock,  or  any  assump- 
tion to  sell  it  on  behalf  of  the  bank.  But  when  all  the  circum- 
stances with  the  inferences,  probabilities  and  presumptions  are 
weighed  and  considered,  we  think  there  was  enough  to  authorize 
a  finding  that  the  stock  was  not  sold  as  the  stock  of  the  bank,  and 
that  the  dealing  of  the  plaintiff  in  reference  thereto  was  really  as- 
it  was  actually  upon  the  papers,  with  Lee  as  owner.  This  con- 
clusion upon  the  facts  leaves  the  plaintiff  without  the  cause  of 
action  alleged  in  his  complaint,  and  it  is  not  important  to  inquire 
whether  he  had  any  other  cause  of  action  against  the  bank  grow- 
ing out  of  his  purchase  of  the  stock  from  Lee  and  the  representa- 
tions made  by  Lee. 
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We  have  carefully  examined  and  considered  other  exceptions 
to  which  oiir  attention  has  heen  called,  and  we  do  not  think  any 
of  them  point  out  any  error,  and  they  are  not  of  sufficient  import- 
ance to  require  any  attention  here.  The  order  of  tlie  General 
Term  should  be  reversed,  and  the  judgment  of  the  Trial  Term 
affirmed,  with  costs. 

All  concur,  except  Rctgee,  C.  J.,  not  voting. 


Mayor,  etc.,  of  New  Yoek  v.  Tenth  National  Bank. 

(Ill  N.  Y.  446.) 

Fraud —  of  directors  —  unauthorized  advances  —  imputable  to  the  hank  —  depoiit- 
ory  of  city  money  — frauds  of  city  officials. 

Wliere  a  National  bank  which  is  a  depository  of  the  funds  of  a  municipality 
acting  by  its  president,  makes  in  absolute  good  faith  and  in  pursuance  of  a 
custom  of  the  banks  of  the  city,  advances  not  authorized  by  law  to  a  com- 
mission for  building  a  court-house,  upon  checks  regularly  drawn  and  in- 
dorsed, and  the  Legislature,  by  a  subsequent  act,  authorizes  the  repayment 
of  such  advances,  the  bank  can  recover  the  full  amount  with  interest, 
although  a  part  of  the  money  so  advanced  was  fraudulently  misappropriated 
by  certain  of  the  city  oiBcials  who  were  also  directors  in  the  bank. 

APPEAL  from  a  judgment  of  the  General  Term  of  the  Su- 
preme Court  allowing  a  counter-claim  of  the  defendant. 
The  complaint  alleges  that  the  defendant  was  duly  designated  as 
one  of  the  depositories  of  the  moneys  of  the  city  and  county  of  New 
York,  and  that  between  the  1st  day  of  December,  1871,  and  the 
31st  day  of  May,  1873,  large  sums  of  such  moneys  were  deposited 
with  it,  upon  which  it  agreed  to  allow  interest  at  the  rate  of  four 
per  cent  upon  daily  balances,  and  that  there  was  due  it  on  account 
of  such  interest  the  sum  of  $550,000,  for  which  judgment  is  de- 
manded. The  defendant  in  its  answer,  besides  making  various 
material  denials,  sets  up  as  a  counter-claim,  that  between  the  29th 
day  of  April,  1871,  and  the  2d  day  of  September,  1872,  it  had  ad- 
vanced to  the  commissioners  of  the  new  county  court-house  of 
New  York,  for  the  use  of  such  commissioners,  the  large  sums  of 
money  specified  ;  that  by  chapters  9  and  29  of  the  Laws  of  1872^ 
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the  comptroller  of  the  city  of  New  York,  who  was  then  the  fiscal 
officer  of  the  county  of  New  York,  was  authorized  and  required 
to  pay  back  to  the  defendant  the  moneys  so  advanced ;  that  such 
commissioners  were  commissioners  of  the  county  of  I^ew  York, 
and  by  chapter  304  of  the  Laws  of  1874  the  debt  to  it  for  the 
moneys  so  advanced  was  made  a  charge  against  and  a  liability  of 
the  city  ;  that  there  is  due  to  it  for  the  moneys  so  advanced  the 
sum  of  $242,579.97,  with  interest  from  February  1,  1872,  for 
which  judgment  is  demanded  against  the  plaintiff.  The  plaintiff 
replied  to  the  counter-claim,  alleging  various  defenses  thereto. 

The  judge,  without  a  jury,  found  that  the  defendant  was  in- 
debted to  the  plaintiff  on  account  of  the  interest  in  the  sum  of 
$66,301.36,  and  that  there  was  due  to  the  defendant  upon  its 
counter-claun,  after  deducting  the  debt  for  the  interest,  the  sum  of 
$358,849.23,  for  which  sum  he  ordered  judgment  in  favor  of  the 
defendant.     Other  facts  appear  in  the  opinion. 

Simon  Sterne  and  John  H.  St?'ahan,  for  city. 

Thomas  Allison,  for  bank. 

/ 

Eael,  J.  The  learned  and  exhaustive  argument  by  the  counsel 
for  the  city  has  failed  to  convince  us  that  the  judgment  ap- 
pealed from  is  erroneous.  The  construction  of  the  New  York 
court-house  seems  to  have  been  inaugurated  by  an  appropriation 
in  the  act  (chapter  509  of  the  Laws  of  1860)  of  $100,000,  "  for 
the  purpose  of  erecting  suitable  court-rooms  for  the  accommoda- 
tion of  the  several  courts  of  the  county."  By  the  act  (chapter 
161  of  the  Laws  of  1861),  the  board  of  supervisors  of  the  county 
of  New  York  was  authorized  and  empowered  to  acquire  and  take 
for  the  purposes  of  building  a  court-house  thereon  such  land  in 
the  city  and  county  of  New  York  as  they  might  deem  necessary 
for  the  purpose ;  and  provision  was  made  for  taking  and  acquiring 
the  land  by  condemnation  proceedings,  and  for  raising  money  on 
the  credit  of  the  county  to  pay  for  the  same.  By  chapter  24  of  the 
same  year,  and  chapters  167  of  1862,  108  of  1863,  242  of  1864, 
605  of  1865,  837  of  1866,  806  of  1867,  854  of  1868,  and  875  of 
1869,  the  board  of  supervisors  was  authorized  to  raise  money  for 
the  construction  and  completion  of  the  court-house.     Under  the 
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act  of  1861  land  was  acquired  from  the  city  upon  which  to  erect 
the  court-house,  and  during  all  the  years  named  the  construction 
thereof  was  carried  on  by  the  board  of  supervisors  through  agen- 
cies employed  by  it.  The  bills  for  work  and  materials  employed 
in  the  construction  were  audited  by  the  board  of  supervisors  like 
other  county  bills,  and  were  paid  by  the  comptroller  of  the  city. 
Then  the  system  for  the  construction  of  the  court-house  was 
changed  by  section  2  of  the  act,  chapter  382  of  the  Laws  of  1870, 
which  authorized  and  empowered  tlie  mayor  of  the  city  to  appoint 
four  commissioners  for  the  final  completion  of  the  "  new  county 
court-hoTise,"  and  provided  that  upon  the  appointment  of  the 
commissioners  all  power  of  the  board  of  supervisors  over  the 
erection  of  the  courtrhouse  should  cease  ;  that  the  commissioners 
should  have  the  power  to  expend  and  should  complete  the  court- 
house for  a  sum  not  exceeding  $600,000,  which  amount  the  comp- 
troller was  authorized  and  directed  to  raise  on  the  stock  of  the 
county,  to  be  designated  the  "New  York  county  court-house 
stock  No.  4 ; "  that  the  money  so  raised  should  be  paid  by  the 
comptroller  on  vouchers  approved  by  the  commissioners.  Under 
that  act,  on  the  1st  day  of  December,  1870,  the  mayor  appointed 
James  H.  Ingersoll,  Michael  Norton,  Thomas  Coonan  and  John 
J.  Welsh,  the  commissioners,  who  continued  in  office  and  served 
as  such  until  some  time  after  1872.  By  section  7  of  the  act, 
chapter  583  of  the  Laws  of  1871,  the  sum  of  $750,000  was  ap- 
propriated for  the  completion  of  the  "  New  York  county  court- 
house," to  be  expended  under  the  direction  and  supervision  of 
the  court-house  commissioners,  and  the  comptroller  was  com- 
manded, on  the  requisition  of  the  commissioners,  to  pay  over  to 
their  credit  such  sum  or  sums  as  they  might  from  time  to  time 
deem  necessary  for  such  purpose ;  and  the  comptroller  was 
authorized  and  directed  to  raise  the  amount  appropriated  on  the 
stock  of  the  county  of  New  York.  In  the  same  act  it  was  pro- 
vided that  no  bonds  or  stocks  of  the  city  or  county  of  New  York, 
except  those  authorized  to  be  issued  by  the  direction  of  the  com- 
missioners of  the  sinking  fund  and  revenue  bonds  issued  in  antici- 
pation of  the  taxes  of  the  current  year,  should  be  thereafter  issued 
except  by  the  concurrence  and  authority  of  all  the  persons  com- 
posing the  board  of  apportionment,  consisting  of  the  mayor, 
Vol.  Ill— 83. 
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comptroller,  the  commissioner  of  public  works,  and  the  president 
of  the  department  of  parks,  who  should  be  present  at  a  meeting 
called  by  the  chairman  of  the  board  for  that  purpose  on  three 
days'  notice. 

From  the  review  of  the  statutes  it  is  clear  that  the  court-house 
was  a  county  building,  built  for  county  purposes,  at  the  county 
expense,  upon  connty  real  estate  actually  purchased  of  the  city, 
and  that  when  built  it  belonged  to  the  county.  The  commission- 
ers appointed  to  build  it  were  county  commissioners  engaged  in 
disbursing  county  moneys  and  discharging  functions  devolved 
upon  them  as  county  officials  or  agents. 

It  matters  not  that  they  were  appointed  by  the  mayor  of  the 
city.  It  was  for  the  Legislature  to  determine  how  they  should 
be  appointed.  It  could  have  named  them  in  some  act  or  could 
have  devolved  their  appointment  upon  the  board  of  supervisors, 
or  the  sheriff,  or  some  other  local  officer.  Their  character  as 
connty  commissioners  depended  not  upon  the  source  of  their 
appointment,  but  upon  the  nature  of  their  duties  and  powers, 
and  of  the  work  they  were  required  to  perform.  That  they 
were  county  commissioners  had  been  several  times  decided  by 
the  courts  in  New  York  in  unreported  decisions,  and  the  fol- 
lowing cases  tend  strongly  to  the  same  conclusion :  People 
V.  Stout,  23  Barb.  349 ;  Wood  v.  Mayor,  7  Hun,  164- ;  Peo- 
pie,  ex  rel.  Lyon,  v.  Civil  Service  Board,  41  id.  287;  Erghott 
v.  Mayor,  96  N.  T.  264 ;  48  Am.  Eep.  622 ;  Walsh  v.  Mayor, 
107  N.  Y.  220. 

It  is  conceded,  and  was  so  found  by  the  trial  judge,  that  the 
commissioners  had  no  power  or  authority  to  borrow  any  money 
on  behalf  or  on  the  credit  of  the  county,  and  that  they  did  not 
and  could  not  bind  the  county  for  the  advances  made  to  them  by 
the  defendant,  and  if  there  had  been  no  further  legislation  than 
that  already  referred  to,  the  city,  succeeding  to  the  liabilities  of 
the  county,  would  have  been  under  no  legal  liability  to  the  de- 
fendant for  the  claim  made  by  it. 

It  is  important  before  going  further  to  inquire  whether  the  de- 
fendant made  these  advances  in  good  faith,  and  to  answer  this 
inquiry  a  few  facts  must  be  stated.  After  the  commissioners 
were  appointed,  IngersoU  was  chosen  their  treasurer,  and  he  was 
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such  from  the  date  of  his  appointment  until  some  time  subse- 
quent to  December  31,  1872.  The  bank  received  formal  written 
notice  of  his  appointment  as  treasurer,  and  that  his  would  be  the 
only  signature  in  dealings  of  the  commissioners  with  the  bank. 
In  the  month  of  April,  1871,  Ingersoll,  as  treasurer,  applied  to 
the  defendant  to  make  advances  to  and  for  the  use  of  the  com- 
missioners, and  to  act  as  a  bank  of  deposit  for  them,  and  it  agreed 
to.  do  so.  Before  however  it  made  such  agreement,  its  president 
called  upon  both  the  comptroller  and  the  mayor  of  the  city,  and 
they  each  informed  him  that  it  was  proper,  safe  and  right  for  him 
to  take  the  account  of  the  commissioners  and  make  the  advances. 
Thereafter,  before  the  2d  day  of  September,  1871,  the  defendant 
advanced  and  paid  to  and  for  the  use  of  the  commissioners,  upon 
checks  drawn  upon  it  by  Ingersoll  as  treasurer  and  indorsed  by 
the  payees  therein  named,  the  sum  of  $442,579.97.  The  only 
money  deposited  to  the  credit  of  the  commissioners  was  the  sum 
of  $200,000,  deposited  by  the  comptroller  on  the  7th  day  of  July, 
1871,  in  compliance  with  a  requisition  made  by  the  commission- 
ers upon  him,  and  out  of  an  appropriation  authorized  by  the 
board  of  apportionment. 

All  the  checks  were  drawn  to  pay  bills  and  expenses  ostensibly 
made  by  the  commissioners  in  the  construction  of  the  court-house, 
and  all  the  money  drawn  upon  the  checks  was  actually  applied  to 
pay  such  bills  and  expenses,  except  the  sum  of  $45,000  ;  and  that 
was  fraudulently  misappropriated  under  the  following  circum- 
stances ;  a  fraudulent  conspiracy  had  been  entered  into  by  Inger- 
soll, "William  M.  Tweed,  Richard  B.  Connolly,  then  the  comp- 
troller, and  others,  by  which  certain  of  the  bills  were  to  be  raised 
forty  per  cent  above  their  true  amount  and  this  excess  was  to  be 
divided  between  the  conspirators  for  their  own  private  use.  This 
conspiracy  was  unknown  to  the  other  commissioners,  and  there  is 
no  proof  that  it  was  known  to  the  mayor  of  the  city.  All  the 
dealings  of  the  bank  with  Ingersoll  as  treasurer  were  conducted 
through  its  president,  Wm.  M.  Bliss,  and  he  was  the  sole  agent 
and  representative  of  the  bank.  There  was  nothing  in  the  form 
of  the  checks  drawn  by  Ingersoll  to  give  him  any  notice  of  the 
conspiracy  or  fraud,  and  he  had  no  knowledge  whatever  of  the 
misappropriation  of  any  of  the  money  drawn.     There  was  no 
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proof  whatever  that  he  acted  in  bad  faith  in  making  the  advances 
upon  the  checks.  He  ought  to  have  known  that  the  commission- 
ers had  no  authority  to  take  these  advances  upon  the  credit  of 
the  county.  But  the  knowledge  which  the  law  imputes  to  him 
of  their  want  of  authority  has  no  bearing  whatever  upon  the 
question  of  his  good  faith.  He  used  due  diligence.  He  con- 
sulted the  comptroller  and  the  mayor,  who  was  also  a  lawyer, 
and  was  assured  that  the  arrangement  which  the  commissioners 
proposed  to  make  with  him  was  right  and  proper,  and  it  was  not 
an  unusual  arrangement,  as  the  city  banks  were  much  in  the  cus- 
tom of  advancang  moneys  to  the  various  departments  and  com- 
missioners of  the  city  in  anticipation  of  appropriations  to  be  made. 

But  it  is  claimed  that  knowledge  of  the  conspiracy  and  fraud 
must  be  imputed  to  the  bank,  because  three  of  the  conspirators, 
Ingersoll,  Tweed  and  Connolly,  were  directors  of  the  bank,  and 
hence  that  the  bank  could  not  claim  the  benefit  of  good  faith.  But 
none  of  these  directors  represented  the  bank  in  these  transactions 
and  in  no  way  acted  for  the  bank  in  them  Connolly  was  con- 
sulted as  comptroller,  and  Ingersoll  acted  for  the  commissioners. 
Neither  of  them  was  present  at  any  meeting  of  the  directors 
when  any  action  was  taken  in  reference  to  the  advances.  The 
sole  agent  and  representative  of  the  bank  was  Bliss,  its  president, 
and  he  was  Entirely  innocent  of  any  wrong.  The  knowledge 
these  conspirators  had  while  engaged  in  their  fraud  for  their  own 
benefit  could  not  therefore  be  attributed  to  the  bank ;  and  to  this 
effect  are  all  the  decisions.  Bank  of  U.  S.  v.  Davis,  2  Hill,  451; 
President,  etc.  v.  Oornen,  37  N.  Y.  320;  Holden  v.  N.  F.  (& 
Erie  Bank,  72  id.  291 ;  Atlantic  Bank,  v.  Savery,  82  id.  291 ; 
Craige  v.  Hadley,  99  id.  131 ;  Custer  v.  Tompkins  Co.  Bank,  9 
Penn.  St.  27;  President,  etc.  v.  Lewis,  22  Pick.  24 ;  Farmers  & 
Citizen^  Bank  v.  Payne,  25  Conn.  444. 

The  question  now  remains  whether  these  advances  made  by  the 
defendant  were  subsequently  ratified  by  competent  legislative 
action.  Before  September,  1871,  the  appropriations  made  for 
the  various  city  departments  and  commissions  had  been  exhausted, 
and  in  that  month  and  October  and  November  of  the  same  years 
certain  banks,  trust  companies  and  insurance  companies  ad- 
vanced to  the  comptroller  of   the  city  or  the  departments  and 
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commissions  large  sums  of  money  for  the  purpose  of  paying 
the  expenditures  of  such  departments  and  commissions  during 
those  months  and  the  month  of  December,  and  they  took  as 
security  for  the  moneys  so  advanced  assignments  of  the  claims 
to  pay  which  the  moneys  were  borrowed.  Those  moneys  were 
advanced  without  authority  of  law  to  meet  an  emergency  with 
the  expectation  that  subsequent  legislative  action  would  ratify 
them.  On  the  30th  day  of  January,  1872,  in  section  2  of  the 
act,  chapter  9  of  the  laws  of  that  year,  it  was  provided  that  the 
comptroller,  out  of  the  proceeds  of  bonds  authorized  to  be  issued 
by  that  act,  should  be  authorized  and  required  to  pay  back  to  the 
*'  various  banks,  insurance  and  trust  companies  of  the  city  of  New 
York  all  moneys  which  have  been  advanced  by  said  banks,  insur- 
ance and  trust  companies,  or  any  of  them,  prior  to  the  31st  day  of 
December,  1871,  to  or  for  the  use  of  any  of  the  departments  or 
commissions  of  the  city  or  county  of  New  York."  These  ad- 
vances made  by  the  defendant  are  plainly  embraced  within  the 
language  of  this  act.  They  were  advances  made  by  a  city  bank 
to  and  for  the  use  of  county  commissioners.  The  claim  for  these 
advances  was  before  the  passage  of  the  act  as  well  known  to  the 
comptroller  as  the  claims  of  the  other  corporations  which  had  ad- 
vanced moneys.  We  may  assume  that  the  act  was  drawn  under 
the  supervision,  or  at  the  instigation,  of  the  comptroller,  the  finan- 
cial officer  of  the  city  and  county,  and  if  it  had  not  been  intended 
to  provide  for  these  advances  the  language  would  have  been  such 
as  to  include  them.  It  appears,  too,  that  the  court-house  com- 
missioners were  the  only  county  commissioners,  strictly  speaking, 
to  which  the  act  could  apply,  and  there  was  no  other  claim  for 
advances  made  to  the  county  presented  under  the  act.  It  is  true 
that  these  advances  were  illegal  and  so  were  all  the  other  ad- 
vances referred  to. 

These  advances  were  made  in  good  faith  and  all  the  moneys 
advanced  were  used  for  the  county,  except  the  sum  of  $45,000, 
fraudulently  diverted  by  the  conspirators.  The  fact  that  the  con- 
spirators were  among  the  directors  of  the  bank  did  not  deprive 
its  innocent  directors,  stockholders  and  creditors  of  all  claim  to 
just  consideration  and  did  not  make  it  an  outlaw  without  rights, 
a  caput  lupinum,  entitled  to  no  protection. 
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While  the  Legislature  may  not  always  be  held  to  have  had  full 
knowledge  of  all  the  facts  and  consequences  involved  in  its  action, 
its  ignorance  cannot  be  presumed  for  the  purpose  of  nullifying 
the  plain  meaning  of  its  language.  But  we  have  no  right  to  as- 
sume that  if  the  Legislature  had  known  the  precise  facts  as  they 
now  appear  in  this  record,  it  would  have  refused  to  ratify  a  claim 
for  moneys  thus  advanced  in  accordance  with  a  common  practice, 
in  'good  faith,  a  small  portion  of  which  only  was  misappropriated 
by  the  trusted  agents  of  the  county.  As  the  plain  language  em- 
braces these  advances,  they  should  not  by  construction  be  taken 
out  of  the  statute,  except  we  can  clearly  perceive  a  legislative  in- 
tention that  they  should  not  be  embraced  ;  and  that  upon  a  con- 
sideration of  all  the  facts  we  are  unable  to  perceive. 

It  is  further  claimed  that  the  Legislature  was  not  competent  to 
ratify  these  advances  and  make  them  a  binding  obligation  on  the 
county.  It  is  said  that  it  could  not  originally  have  authorized 
advances  to  be  made  to  the  conspirators  for  fraudulent  division 
among  themselves,  and  that  hence  it  could  not  ratify  such  ad- 
vances. This  may  be  conceded.  But  here,  these  advances  were 
made  in  good  faith,  not  to  be  divided  among  the  conspirators,  but 
to  and  for  the  use  of  the  county.  This  the  Legislature  could  have 
authorized,  and  the  county  would  have  been  bound,  although  the 
conspirators  had  misappropriated  all  the  money,  and  what  it  could 
originally  have  authorized,  it  could  ratify  and  confirm.  Munici- 
pal corporations  are  creatures  of  the  State  and  exist  and  act  in 
subordination  to  its  sovereign  power.  The  Legislature  may  de- 
termine what  moneys  they  may  raise  and  expend,  and  what  tax- 
ation for  municipal  purposes  may  be  imposed,  and  it  certainly 
does  not  exceed  its  constitutional  authority  when  it  compels  a 
municipal  corporation  to  pay  a  debt  which  has  some  meritorious 
basis  to  rest  on.  The  provisions  of  this  act  are  sanctioned  by  the 
principles  of  the  following  decisions  :  Town  of  Guilford  v.  Su- 
pervisors, 13  N.  Y.  143 ;  Brewster  v.  City  of  Syracuse,  19  id. 
416;  Da/rUngton  v.  Mayor,  31  id.  164  ;  Brown  v.  Mayor,  63  id. 
239. 

We  therefore  conclude  that  judgment  allowing  defendant's 
counter-claim  was  right  and  should  be  affirmed. 

All  concur. 
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Thompson  v.  St.  Nicholas  National  Bank.* 

(113  N.  Y.  325.) 

Negotiable  instmments  — pledge  —  application  of  payment —  certification  of 

checks.    > 

Where  the  holder  of  bonds  payable  to  bearer  transfers  them  to  stock-brokers, 

■  to  hold  as  margins  on  his  individual  stock  transactions,  and  the  brokers 
pledge  them  to  a  bank  in  the  regular  course  of  business,  as  security  for  cur- 
rent indebtedness,  the  bank  acquires  a  valid  title  to  them,  and  the  owner 
cannot  recover  them,  except  by  paying  the  amount  for  which  they  are 
pledged. 

Certain  bonds  were  deposited  by  brokers  with  a  bank,  on  the  credit  of  which 
the  bank,  on  the  same  day,  certified  and  paid  the  broker's  checks  for  a 
large  amount.  The  brokers  made  cash  deposits  with  the  bank  on  the 
same  day.  On  the  morning  of  that  day  the  brokers  were  indebted  to  the 
bank  on  a  running  account,  which  also  the  bonds  were  pledged  to  secure, 
but  the  securities  were  at  all  times  insufficient  to  cover  the  entire  indebt- 
edness. Seld,  that  in  the  absence  of  any  express  application  of  the  cash 
deposits  by  the  parties,  the  law  applies  them  to  the  earliest  items  of  the 
account,  in  preference  to  the  indebtedness  incurred  by  payment  of  the 
certified  checks. 

A  National  bank  agreed  to  honor  a  depositor's  checks  in  consideration  of 
collaterals,  and  subsequently  certified  such  checks  for  the  benefit  of  autici. 
pated  holders;  Iield,  that  the  validity  of  the  debt  created  by  paying  the 
checks  is  not  affected  by  XJ.  S.  B.  S.,  §  5208,  declaring  it  unlawful  for 
National  banks  to  certify  any  check  unless  the  drawer  have  the  amount 
thereof  on  deposit. 

APPEAL  from  judgment  of  Supreme  Court,  General  Term, 
First  Department,  in  favor  of  defendant. 
Replevin  to  recover  ninety-three  bonds  of  $1,000  each,  by  ex- 
ecutors of  John  B.  Thompson. 

Lewiii  Sanders,  for  appellants. 

Wm.  Allen  Butler,  for  respondent. 

EuGEE,  C.  J.  The  uncontroverted  proof  on  the  trial  estab- 
lished the  following  facts,  viz.:  That  on  the  18th  day  of  April, 
1874,  Oapron  &  Merriam,  stock-brokers  in  New  York,  deposited 
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with  the  defendant,  a  National  bank,  ninety-three  coupon  railroad 
bonds,  payable  to  bearer,  of  the  par  value  of  $1,000  each,  as 
security  for  any  indebtedness  which  they  then  were  or  might 
become  liable  for  to  such  bank,  with  authority  tp  sell  such  secu- 
rities, either  at  public  or  private  sale,  without  advertisement  or 
notice,  and  apply  the  proceeds  in  payment  of  such  indebtedness. 
Upon  the  same  day,  and  upon  the  faith  of  such  deposit,  the-  de- 
fendant promised  to  pay  Capron  &  Merriam's  checks  in  favor  of 
third  parties,  to  the  amount  of  upwards  of  $236,000,  and  simul- 
taneously certified  checks  to  that  amount,  which  were  presented 
by  and  paid  to  the  holders  thereof  during  the  same  day.  On 
■  Monday,  the  20th  of  April,  1874,  Capron  &  Merriam  failed, 
owing  the  defendant  a  balance  of  aceoimt  of  about  $72,000,  aris- 
ing out  of  the  transactions  of  the  18th  day  of  April,  1874.  This 
sum  was  made  up  by  charging  Capron  &  Merriam  with  the 
amount  of  the  checks  certified  and  paid  on  the  18th  of  April, 
certain  other  checks,  paid  through  the  clearing-house  on  the 
morning  of  that  day,  and  a  balance  of  account  remaining  unpaid 
upon  the  transactions  of  the  preceding  day,  and  deducting  there- 
from the  amount  of  their  deposits,  being  about  $211,000,  made 
on  April  18.  On  the  5th  day  of  May,  1874,  the  plaintiffs'  tes- 
tator served  a  written  notice  upon  the  defendant  to  the  effect  that 
the  bonds  in  question  were  his  property,  and  forbidding  them 
from  parting  with  the  same,  except  by  his  order,  and  demanding 
an  account  showing  what  lieu  the  defendant  claimed  to  have 
on  the  bonds. 

Upon  the  trial  the  plaintiffs  proved  that  their  testator,  previous 
to  April  18,  1874,  owned  such  bonds,  and  on  that  day,  and  the 
day  previous,  transferred  them  to  Capron  &  Merriam,  to  be  held 
as  margins  on  his  individual  stock  transactions.  No  payment 
upon  the  indebtedness  of  Capron  &  Merriam  to  the  defendant 
was  ever  made,  except  some  small  sums  received  by  way  of  inter- 
est, and  the  receipts  from  sales  of  the  bonds  in  question  and 
others  held  as  security  for  it.  Such  receipts  never  amounted  to 
the  sum  of  the  indebtedness.  No  offer  to  pay  such  indebtedness 
was  ever  made  by  the  plaintiffs'  testator,  or  request  to  redeem 
the  bonds  in  suit,  or  admission  of  any  right  in  the  bonds  by  the 
defendant.     The  defendant  never,  in  terms,  refused  to  render  an 
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account  of  its  transactions  with  Capron  &  Merriam  to  the  plain- 
tiffs' testator,  but  it  did  omit  to  send  a  written  statement  thereof 
in  response  to  his  notice  requiring  the  same.  The  defendant 
subsequently  sold  all  of  the  securities  held  by  it,  either  at  public 
or  private  sale,  using  its  best  efforts  to  obtain  as  large  a  price  as 
possible  for  them,  and  realized  less  than  the  amount  of  the  debt 
due  to  it  from  Oapron  &  Merriam.  The  plaintiffs'  testator  in 
October,  1879,  claiming  to  be  the  owner  of  the  bonds,  demanded 
of  the  defendant  their  iinconditional  delivery  to  him ;  and  in 
April,  1880,  brought  this  action  to  recover  their  possession.  Each 
party,  on  the  close  of  the  evidence,  requested  the  direction  by  the 
court  of  a  verdict,  and  the  court  granted  the  request  of  the  de- 
fendant, and  ordered  a  verdict  for  it.  To  this  direction  the 
plaintiffs  excepted. 

The  plaintiffs  also  asked  to  go  to  the  jury,  in  case  the  court 
should  refuse  to  direct  a  verdict  for  them  upon  certain  grounds 
stated,  upon  the  fact  whether  the  defendant  was  not  liable  for 
the  full  value  of  forty-eight  certain  bonds  "  which  tliey  sold  with- 
out notice  to  plaintiffs'  intestate,  and  he  is  entitled  to  have 
applied  on  the  bank's  accoijnt  the  highest  market  price  which 
they  would  realize  in  extinguishment  of  the  bank's  claim,  leav- 
ing the  rest  of  the  securities  free  and  clear."  This  was  refused, 
and  the  plaintiffs  excepted.  The  court  ordered  the  exceptions  to 
be  heard  in  the  first  instance  at  the  General  Term. 

There  were  some  exceptions  to  the  admission  or  rejection  of 
evidence  by  the  court  taken  by  the  plaintiffs  during  the  trial, 
but  none  are  referred  to  in  the  appellants'  brief  on  the  argurhent 
before  us,  and  they  were  all  unimportant.  Neitlier  has  the 
exception  to  the  refusal  of  the  court  to  permit  the  plaintiffs  to  go 
to  the  jury  on  the  alleged  question  of  fact  been  argued  or  pre- 
sented on  the  appeal.  The  refusal  of  the  court  was  so  obviously 
proper  that  it  is  unnecessary  to  spend  time  in  discussing  it. 

It  thus  appears  that  the  only  exception  in  the  case  is  to  the 
direction  of  the  court  requiring  the  jury  to  find  for  the  defend- 
ant. This  exception  presents  the  question  whether,  upon  all  of 
the  facts  of  the  case,  the  plaintiffs  had  established  a  right  to  de- 
mand the  surrender  of  such  bonds,  or  any  part  thereof,  by  the 
defendant  to  them.  We  think  there  was  no  error  in  the  disposi- 
VoL.  III.— 84. 
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tion  made  of  the  case  by  the  trial  court.  The  complaint  alleges 
the  ownership  of  the  bonds  by  the  plaintifiE ;  that  on  or  about  the 
18th  day  of  April,  1874,  the  defendant  became  wrongfully  and 
illegally  possessed  of  the  same ;  that  upon  demand  it  had  refused 
to  deliver  them  up  to  plaintiEE;  and  a  demand  of  judgment  for 
the  return  of  the  bonds,  and  in  case  that  could  not  be  had,  a 
judgment  for  their  value.  The  answer  denied  all  of  the  allega- 
tions of  the  complaint  except  its  own  incorporation,  and  a  de- 
mand of  the  bonds  by  the  plaintiff,  and  for  a  second  defense 
alleged  the  transfer  of  said  bonds  to  it  by  Capron  &  Merriam  as 
security  for  certain  loans  and  demands  made  to  and  for  said 
Capron  &  MeiTiam,  the  non-payment  of  the  debt  for  which  they 
were  pledged,  and  a  sale  of  such  securities  pursuant  to  the  agree- 
ment under  which  they  were  pledged. 

The  issue  in  the  case  was  thus  a  plain  one.  The  plaintiff 
claimed  to  be  the  absolute  owner  of  the  bonds,  unaffected  by  any 
right  which  the  defendant  might  assert  in  respect  to  them ;  and 
to  maintain  the  action  he  was  bound  to  show  that  no  title  passed 
to  the  defendant  by  their  transfer,  or  that  at  some  time  prior  to 
the  commencement  of  the  action  he  had  become  entitled  to  the 
possession  of  such  bonds,  or  some  part  thereof.  Duncan  v.  Bren- 
nan,  83  ~^.  Y.  487 ;  Clements  v.  Yturria,  81  id.  285  ;  Redman 
V.  Hendricks,  1  Sandf.  32;  Ingraham  v.  Hammond,  1  Hill, 
353 ;  Pattison  v.  Adams,  7  id.  126 ;  42  Am.  Dec.  59. 

Assuming  the  validity  of  the  transaction  by  which  the  defend- 
ant became  possessed  of  the  bonds,  this  could  be  effected  only  by 
proof  that  the  debt  for  which  they  were  pledged  had  been  wholly 
paid  or  the  tender  of  a  sufficient  sum  to  discharge  such  debt. 
Lewis  v.  Mott,  36  K.  Y.  395 ;  Bakeman  v.  Pooler,  15  Wend. 
637;  Tally  y.  Trust  Co.,  93  IT.  S.  321. 

This,  confessedly,  the  plaintiff  did  not  show.  Various  alleged 
equitable  claims  have  been  presented  by  the  appellants  as  affect- 
ing the  determination  of  this  appeal ;  but,  admitting  their  exist- 
ence, the  form  of  the  action  does  not  permit  their  consideration 
here.  The  action  was  replevin  in  cepit,  and  predicated  upon  the 
alleged  wrongful  taking  by  the  defendant  of  the  bonds  in  ques- 
tion from  Capron  &  Merriam.  The  application  of  the  deposits 
of  the  18th  day  of  April  to  the  extinguishment  of  the  unpaid 
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balance  of  account  existing  against  Capron  &  Merriam  on  the 
morning  of  that  day,  instead  of  the  indebtedness  created  by  the 
payment  of  the  certified  checks,  was  properly  made,  and  could 
not  be  questioned  by  the  plaintiff.  The  demand  upon  which 
they  were  applied  was  a  running  account,  composed  of  a  number 
of  items  accruing  at  different  times,  all  equally  secured  by  the 
collaterals  held  by  the  defendant,  but  which  were  always  insuffi- 
cient to  discharge  the  whole  debt.  Under  such  circumstances,  in 
tlie  absence  of  any  express  application  of  payments  by  the  par- 
ties, the  law  applies  them  to  the  earliest  items  of  the  account. 
Trusoott  V.  King,  6  N.  Y.  147;  Harding  v.  Tifft,  75  id.  461; 
Webb  V.  Dickinson,  11  Wend.  62;  TJ.  S.  v.  Kirhpal/rick,  9 
Wheat.  720;  Hunger  Paym.  102. 

The  main  contention  of  the  appellants  is  that  the  transaction 
by  which  the  defendant  certified  cheeks  for  Capron  &  Merriam, 
without  having  an  equivalent  amount  of  money  on  deposit  to 
meet  them,  was  a  violation  of  section  5208  of  the  United  States 
Kevised  Statutes,  and  that  no  valid  debt  against  Capron  &  Merriam 
was  created  thereby ;  or,  in  other  words,  that  the  defendant  did 
not  become  a  bona  fide  holder  of  such  bonds  by  reason  of  pay- 
ments made  in  pursuance  of  sucb  alleged  illegal  and  prohibited 
arrangement.     The  statute  is  as  follows : 

"  It  shall  be  unlawful  for  any  officer,  clerk  or  agent  of  any  National  banking 
association  to  certify  any  check  drawn  upon  the  association  unless  the  person  or 
company  drawing  the  check  has  on  deposit  with  the  association,  at  the  time  such 
check  is  certified,  an  amount  of  money  equal  to  the  amount  specified  in  such 
check.  Any  check  so  certified  by  duly  authorized  officers  shall  be  a  good  and 
valid  obligation  against  the  association,  but  the  act  of  any  officer,  clerk  or 
agent  of  any  association  in  violation  of  this  section  shall  subject  such  bank  to 
the  liabilities  and  proceedings  on  the  part  of  the  comptroller,  as  provided  for 
in  section  fifty -two  hundred  and  thirty-four." 

It  will  be  seen  that  the  statute  affirms  the  legality  of  the  con- 
tract of  certification,  and  expressly  prescribes  the  consequences 
which  shall  follow  its  violation.  It  therefore  appears  that  so  far 
from  making  the  contract  of  certification  void  and  illegal,  its 
validity  is  expressly  affirmed,  and  the  consequences  which  follow 
a  violation  are  specially  defined,  and  impliedly  limit  the  penalty 
incurred  to  a  forfeiture  of  the  bank's  charter  and  the  winding  up' 
of  its  affairs.     There  is  a  clear  implication  from  this  provision 
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that  no  other  consequences  are  intended  to  follow  a  violation  of  the 
statute.  It  would  indeed  defeat  the  very  policy  of  an  act  in- 
tended to  promote  the  security  and  strength  of  the  National  bank- 
ing system  if  its  provisions  should  be  so  construed  as  to  inflict  a 
loss  upon  them,  and  a  consequent  impairment  of  their  financial 
responsibility. 

The  decisions  of  the  Supreme  "Court  of  the  United  States  are 
uniform  in  giving  this  construction  to  the  provisions  of  the 
National  Banking  Act.  Bank  v.  Stewart,  107  TJ.  S.  676 ;  ante 
96 ;  2  Sup.  Ct.  Eep.  778 ;  BanTc  v.  Matthews,  98  U.  S.  621 ; 
2  Nat.  Bank.  Cas.  12 ;  Bank  v.  Whitney,  103  U.  S.  99  ;  ante  5. 
The  principle  decided  in  Bank  v.  Stewart  seems  to  be  in  point. 
There  the  bank  made  a  loan  upon  the  security  of  shares  of  its  own 
stock,  which  loan  was  prohibited  by  section  5201  of  the  United 
States  Revised  Statutes.  After  the  debt  became  due  the  bank 
sold  the  shares  and  applied  their  proceeds  to  the  payment  of  the 
debt.  The  administrators  of  the  debtor  sued  to  recover  the  pro- 
ceeds of  the  sale,  and  it  was  held  that  they  could  not  recover,  as 
the  contract  had  been  executed. 

In  Bank  v.  Matthews  the  court  held  that  a  mortgage  on-  real 
estate,  taken  to  secure  an  existing  indebtedness  and  for  future 
advances,  was  a  valid  security  in  the  hands  of  the  bank,  although 
by  sections  5136  and  5137  of  the  Revised  Statutes  of  the  United 
States  it  was  impliedly  prohibited  from  taking  such  securities.  It 
was  held  that  the  government  alone  was  entitled  to  prosecute  for 
tho' offense  committed  by  the  bank  in  taking  a  prohibited  security, 
Justice  SwAYNE  saying  :  "  The  impending  danger  of  a  judgment 
of  ouster  and  dissolution  was  we  think  the  check,  and  none  other, 
contemplated  by  Congress."  The  same  principle  was  held  by  this 
court  in  Bank  v.  Savery,  82  N.  Y.  291. 

But  we  are  further  of  the  opinion  that  the  section  has  no  appli- 
cation to  the  question  here,  which  concerns  the  relations  between 
Capron  &  Merriam  and  the  defendant  alone.  By  the  deposit  in, 
question,  Capron  &  Merriam  secured  the  promise  of  the  bank  to 
protect  their  checks  of  a  certain  day  for  a  specified  amount.  The 
certiiication  of  these  checks  was  entirely  aside  from  this  agree- 
ment. That  was  a  contract  between  the  bank  and  the  anticipated 
Jhiolders  of  the  checks.     Capron  &  Merriain  had  received  the  con- 
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sideration  for  their  pledge  when  the  bank  agreed  with  thein  to 
honor  their  checks.  This  would  have  been  equally  effectual  be- 
tween these  parties  without  any  certification.  That  act  was  simply 
a  promise  to  such  persons  as  might  receive  the  checks  that  they 
should  be  paid  on  presentation  to  the  bank,  in  accordance  with  the 
previous  agreement  with  Capron  &  Merriam.  The  legal  effect  of 
the  agreement  was  that  the  bank  should  loan  a  certain  amount  to 
Capron  &  Merriam,  and  would  pay  it  oat  on  their  checks  to  the 
persons  holding  them.  It  was  entirely  lawful  for  the  bank  to  con- 
tract to  pay  Capron  &  Merriam's  checks,  and  it  did  not  affect  the 
legality  of  that  transaction  that  they  also"  represented  to  third 
parties  that  they  had  made  such  an  agreement  and  would  pay  such 
checks.  Capron  &  Merriam  cannot  dispute  their  liability  for  the 
amount  paid  out  in  pursuance  of  such  an  agreement,  and  neither 
can  any  other  party  standing  in  the  shoes  of  the  bank  depositor. 
The  fact  that  the  bank,  in  connection  with  an  agreement  to  pay 
such  checks,  had  also  promised  third  parties  to  pay  them,  could 
not  invalidate  the  liability  previously  incurred,  or  impair  the  se- 
curity which  had  previously  been  given  to  it  upon  a  valid  con- 
sideration. The  fact  of  the  certification  was  entirely  immaterial 
in  respect  to  the  liability  incurred  by  Capron  &  Merriam  to  the 
bank. 

"We  have  been  unable  to  discover  any  evidence  in  the  case  im- 
pairing the  title  to  the  bonds  acquired  by  the  bank  through  their 
transfer  by  Capron  &  Merriam  to  it.  The  piirpose  for  which  they 
were  transferred  by  Thompson  contemplated  their  possible  and 
probable  transfer  and  sale  by  Capron  &  Merriam,  and  the  bank  ac- 
quired a  valid  title  to  them  by  such  transfer.  The  evidence 
showed  that  the  transaction  between  Capron  &  Merriam  and  the 
bank  was  in  the  ordinary  course  of  business  pursued  by  the  bank, 
and  that  it  received  the  bonds  in  good  faith  for  a  valuable  con- 
sideration. Within  all  the  authorities,  this  gave  it  good  title  to 
such  securities.  Welch  v.  Sage,  47  N.  Y.  143  ;  7  Am.  Rep.  423 ; 
Murray  v.  Lardner,  2  "Wall.  110  ;  Machine  Go.  v.  Best,  105  N. 
Y.  59. 

The  bank  having  acquired  a  valid  title  to  the  bonds,  was  au- 
thorized to  deal  with  them  for  the  purpose  of  effecting  the  object 
for  which  they  were  transferred  by  Capron  &  Merriam.     Talty 
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V.  Trust  Co.,  93  U.  S.  321.  Its  right  to  hold  the  bonds  continued 
BO  long  as  any  part  of  the  debt  against  Oapron  &  Merriam  re- 
mained unpaid.  The  plaintiffs'  iatestate  could  undoubtedly  at 
any  time  have  established  his  equitable  right  to  a  return  of  the 
bonds,  and  procured  their  surrender,  by  paying  the  amount  for 
which  they  were  pledged ;  but  this  he  not  only  refrained  from 
doing,  but  impliedly  denied  any  right  in  the  defendant,  by  de- 
manding the  unconditional  surrender  of  the  bonds.  This  he  never 
became  entitled  to,  and  of  course  is  not  authorized  to  recover 
their  possession  in  this  action. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


People's   Bank   of  the   City  of  I^ew  York   v.   Mbohanios' 
I^ATiONAL  Bank  of  N"ewark. 

(62How.  Pr.  «2.) 
Jurisdiction  —  attachment. 

A  receiver  of  a  National  bank  situated  in  another  State,  though  not  a  party, 
may  move  to  vacate  an  attachment. 

In  an  action  against  a  National  bank  of  another  State,  an  attachment  issued 
against  its  property  in  this  State  will  be  vacated  upon  proof  of  its  in- 
solvency. 

Gray  <&  Davenport,  for  plaintiff. 

Martin  <&  Smith,  for  defendants. 

Lawebnob,  J.  It  was  held  by  the  Court  of  Appeals,  in  the 
case  of  Robinson  v.  National  Bank  of  Newberne,  81  N.  Y.  385 ; 
59  How.  Pr.  218  ;  2  ISTat.  Bank  Cas.  309,  that  the  Supreme  Court 
of  this  State  has  jurisdiction  of  an  action  ex  contractu,  bronglit  by 
a  citizen  of  this  State  against  a  National  bank  located  in  another 
State,  and  that  the  provisions  of  the  National  Banking  Act  (U.  S. 
R.  S.,  §  524:2),  prohibiting  the  issuing  of  an  attachment,  injunction 
or  execution  against  such  an  association  or  its  property,  before  final 
judgment,  appUes  only  to  an  association  which  has  become  insol- 
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vent,  or  to  one  about  to  become  so,  as  specified  in  the  preceding 
part  of  the  section.  In  that  case  the  cases  of  Central  National 
Bank  v.  Richland  National  Bank,  52  How.  Pr.  136,  137,  and  of 
Bhoner  v.  First  National  Bank,  14  Hun,  126,  were  cited  upon 
the  brief  of  the  appellant's  counsel,  and  must  have  been  consid- 
ered by  the  court,  and  in  so  far  as  those  cases  lay  down  a  doctrine 
which  differs  from  that  enunciated  in  Robinson  v.  First  Na- 
tional Bank  of  Newherne,  they  must  yield  to  the  latter  case.  In 
this  case  it  is  sought  to  sustain  the  jurisdiction  of  the  court  and  to 
bring  the  case  within  the  doctrine  of  Robinson  v.  National  Bank 
of  Newberne,  supra,  by  denying  the  insolvency  of  the  defendant, 
and  it  is  claimed  that  the  question  should  be  disposed  of  by  a  ref- 
erence. I  regard  it  as  a  sufficient  answer  to  this  point  to  say  that 
the  affidavits  submitted  on  the  part  of  the  plfiintiffs  do  not  meet 
or  overcome,  in  my  judgment,  the  very  positive  proofs  of  the  in- 
solvency of  the  defendant,  wliich  are  presented  on  behalf  of  the 
receiver,  and  therefore  a  reference  is  unnecessary.  It  is  further 
urged  that  as  the  receiver  appears  only  specially  for  the  purposes 
of  this  motion,  and  has  not  submitted  himself  generally  to  the 
jurisdiction  of  the  court,  his  application  ought  not  to  be  enter- 
tained. Biit  this  position  cannot  be  maintained.  Under  the  old 
Code  it  was  held  that  a  subsequent  attaching  creditor  could  not 
move  to  set  aside  a  prior  attachment.  See  §  241  of  the  Code  of 
Procedure;  Eetchum  v.  Ketchum,  1  Abb.  Pr.  (N.  S.)  167. 
But  under  section  682  of  the  Code  of  Civil  Procedure : 

"  The  defendant,  or  a  person  who  has  acquired  a  lien  upon,  or  interest  in  his 
property,  after  it  was  attached,  may  at  any  time  before  the  actual  application 
-of  the  attached  property,  or  the  proceeds  thereof,  to  the  payment  of  a  judg- 
ment recovered  in  the  action,  apply  to  vacate  or  modify  the  warrant,  or  to  in- 
crease the  security,  given  by  the  plaintiff,  or  for  one  or  more  of  those  forms  of 
relief,  together,  or  in  the  alternative." 

The  receiver  of  the  defendant  in  this  case  certainly  brings  him- 
self within  the  language  of  this  section.  He  has  acquired  "  a  lien 
upon  or  interest  in  the  defendant's  property,"  since  the  attach- 
ment was  issued.  There  is  nothing  in  the  section  which  requires 
the  applicant  to  become  a  party  to  the  action.  And  it  is  every-day 
practice  to  allow  such  motions  to  be  made  without  imposing  upon 
the  applicant  the  condition  that  he  shall  ask  to  be  made  a  party  to 
the  action  in  which  the  attachment  was  granted.    Furthermore,  it 
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is  quite  apparent  that  this  seotion  was  intended  to  put  subsequent 
creditors  or  parties  subsequently  acquiring  a  lien  upon  or  interest 
on  the  defendant's  property  upon  the  same  footing  as  that  occu- 
■pied  by  the  defendant  under  the  old  Code.  See  Mr.  Throop's 
note  to  §  682  of  the  Code  of  Civil  Procedure. 

And  under  the  old  Code  it  was  held  that  the  defendant  was  en- 
titled to  make  a. motion  to  set  aside  the  attachment  without  put- 
ting in  a  general  appearance  in  the  action.  Manice  v.  Gould,  1 
Abb.  Pr.  (ISr.  S.)  255.  The  cases  of  TroAyy  v.  First  Wat.  Bank  of 
Selma,  37  N.  Y.  524,  and  Allen  v.  Scandvnavian  Nat.  Bank,  46 
How.  Pr.  71,  were  decided  prior  to  the  passage  of  the  Code  of 
Civil  Procedure,  and  therefore  have  no  bearing  on  this  case.  I 
am  therefore  of  the  opinion  that  the  motion  to  vacate  the  attach- 
ment should  be  granted,  but  under  the  circumstances,  without 
costs. 


Market  National  Bank  of  New  York  v.  Pacifio  National 
Bank  of  Boston. 

(30  Hun,  50.) 
Inaolmency  —  act  of —  attachment. 

The  defendant,  a  National  bank  at  Boston,  Mass.,  on  November  18,  1881, 
closed  its  doors,  and  was  put  in  charge  of  a  government  bank  examiner,  and 
thus  continued  till  March  14,  1882,  when  the  Comptroller  allowed  it  to  re- 
sume. It  transacted  business  till  May  23,  1882,  when  it  was  placed  in  the 
hands  of  a  receiver.  An  attachment  was  issued  in  this  action,  Nov.  19, 
1881,  against  defendant's  property  in  this  State.  At  that  time  its  assets 
would  have  paid  its  debts  and  liabilities  exclusive  of  its  capital,  but  it  had 
refused  to  pay  various  legal  obligations  then  due.  Held,  that  defendant  had 
committed  acts  of  insolvency,  within  XJ.  S.  R.  S.,  §  5242,  and  the  attachment 
should  be  vacated. 

APPEAL  from  an  order  of  the  Special  Term  denying  a  motion, 
to  vacate  an  attachment. 

Willard  Bartlett,  for  appellant. 

Ahraham  Wakemam,,  for  respondent. 
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Daniels,  J.  The  attachment  was  issued  upon  the  ground  that 
the  defendant  was  a  banking  corporation  formed  and  existing  in 
the  State  of  Massachusetts.  Its  credit  in  the  State  of  New  York 
was  attached  by  means  of  an  attachment  and  finally  applied  by  an 
execution  to  the  payment  of  the  judgment.  This  payment  was 
made  on  the  3d  day  of  October,  1882,  while  the  appeal  was  not 
taken  from  the  order  until  the  2d  of  N"oTember,  1882.  For  that 
reason  a  motion  was  made  with  the  argument  of  the  appeal  itself, 
to  dismiss  the  appeal. 

But  by  section  682  of  the  Code  of  Civil  Procedure,  a  motion 
to  vacate  an  attachment  may  be  made  at  any  time  before  the  ac- 
tual application  of  the  attached  property,  or  the  proceeds  thereof, 
to  the  payment  of  the  judgment  recovered  in  the  action. 

The  motion  itself  to  vacate  the  attachment  was  made  and 
decided  before  this  application  of  the  attached  property  to 
the  payment  of  the  judgment.  It  was  accordingly  within  the 
time  for  that  purpose  prescribed  by  this  section  of  the  Code, 
and  having  been  decided  adversely  to  the  defendant,  the  absolute 
right  was  given  to  it  of  appealing  from  the  order,  and  that  ap- 
peal has  not  been  subjected  to  the  contingency  that  the  judgment 
should  not  in  the  meantime  be  paid  by  the  appropriation  of 
the  attached  property.  It  was  sufficient  that  the  motion  was  made 
within  the  time  for  that  purpose  allowed.  And  having  been  so 
made,  the  defendant  was  authorized  afterward  to  prosecute  its 
appeal  from  the  order.  The  appeal  cannot  be  dismissed,  but  must 
under  these  circumstances  be  disposed  of  upon  its  merits.  The 
application  to  discharge  the  attachment  was  made  upon  the  ground 
that  the  defendant  being  a  National  banking  association,  formed 
under  the  laws  of  Congress,  was  not  liable  to  be  proceeded  against 
in  that  manner,  after  it  had  committed  an  act  of  insolvency.  And 
in  support  of  the  motion  it  was  claimed  that  acts  of  this  nature 
had  been  committed  by  the  defendant  before  the  attachment  itself 
was  issued.  The  action  was  brought  to  recover  the  amount  of 
five  certificates  of  deposit,  upon  which  the  sum  of  $24,390  ap- 
peared to  be  due  and  payable.  This  attachment  was  issued  and 
served  on  the  19th  of  Kovember,  1881.  The  day  before  its  ser- 
vice the  doors  of  the  bank  had  been  closed,  and  it  had  been  placed 
in  the  possession  of  an  examiner,  under  the  authority  of  the  bank 
Vol.  Ill— 85. 
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department  of  the  United  States,  and  it  so  continued  until  the 
14th  of  March,  1882,  when,  by  the  permission  of  the  Comptroller . 
of  the  Currency,  it  was  allowed  to  resume  its  business,  and  after 
that  it  continued  in  the  management  and  transaction  of  its  affairs 
untn  the  22d  of  May,  when  it  was  finally  found  incapable  of 
proceeding  with  its  business,  and  was  placed  in  the  hands  of  a 
receiver.  By  the  affidavits,  reports  and  statements  produced 
and  read  upon  the  hearing  of  the  motion,  the  assets  of  the  bank 
appear  to  have  been  sufficient  to  pay  its  debts  and  liabilities, 
excluding  its  capital  stock,  amounting  to  the  sum  of  $961,370. 
This  was  the  probable  state  of  its  affairs  at  the  time  when  the 
attachment  was  issued,  and  in  a  general  sense,  without  reference 
to  the  state  of  its  capital,  it  may  be. said  to  have  been  solvent; 
that  is,  by  a  proper  management  and  disposition  of  its  property 
the  debts  and  liabilities  existing  against  it  might  be  paid.  But 
this  ability,  by  careful  management,  to  pay  its  indebtedness  is  not 
what  the  statute  required  to  protect  the  corporation  against  the 
charge  of  having  committed  an  act  of  insolvency,  and  by  reason 
of  such  act  to  be  exonerated  from  the  seizure  of  its  property  by 
attachment.  For  the  statute  has  provided  upon  the  commission 
of  an  act  of  insolvency,  or  in  contemplation  thereof,  that  all 
transfers  or  assignments  of  its  property,  or  securities,  or  demands, 
made  by  it  with  a  view  to  prevent  the  application  of  its  assets,  as 
that  has  been  directed  by  law,  or  to  give  a  preference  to  one 
creditor  over  another,  except  in  payment  of  its  circulating  notes, 
shall  be  void,  and  that  no  attachment,  injunction  or  execution 
shall  be  issued  against  such  association  or  its  property  before 
final  judgment.     IT.  S.  E.  S.,  §  6242. 

The  object  of  this  section  was  to  prevent  any  creditor  from 
acquiring  a  preference  over  the  other  creditors  of  the  association, 
either  by  the  voluntary  act  of  the  association  or  the  instrumen- 
tality of  legal  process  of  the  description  of  that  now  in  contro- 
versy, after  any  act  of  insolvency  shall  be  committed.  Its  pur- 
pose was  to  promote  equality  among  the  creditors  of  the  associa- 
tion, and  that  is  not  permitted  to  be  evaded  or  prevented  by  the 
attachment  of  its  property.  The  proper  construction  of  this  sec- 
tion was  considered  in  Robinson  v.  Nat.  Bmik  of  Newbeme,  81 
K  Y.  385,  and  19  Hun,  47T. 
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And  by  that  construction,  an  attachment  against  the  property 
of  the  association  cau  only  be  maintained  where  It  shall  be  issued 
previous  to  the  commission  of  any  act  of  insolvency,  or  contem- 
plated insolvency,  on  the  part  of  the  association.  As  to  what  the 
act  may  be  which  will  place  the  case  within  the  operation  and 
effect  of  this  section  it  has  not  in  terms  been  declared,  but  the 
phraseology  made  use  of  is  not  uncommon  in  statutes  of  this 
nature.  And  such  a  construction  has  ordinarily  been  given  to  it 
as  to  render  the  act  containing  it  applicable  to  corporations  or  as- 
sociations still  having  ability  by  the  careful  appropriation  of  their 
assets  to  pay  their  debts.  Such  ability  is  not  sufficient  to  prevent 
the  application  of  the  section.  Even  though  the  debts  may  be 
paid  out  of  its  assets,  still  it  may  commit  an  act  of  insolvency 
within  the  obvious  intent  of  the  language  of  this  section.  A  pro- 
vision of  the  Bankrupt  Law  not  as  specific  or  pointed  in  its  enact- 
ment as  this  section,  was  considered  in  the  case  of  Toof  v.  Mar- 
tin, 13  Wall.  40,  and  it  was  held  that  the  term  "  insol  vency  "  is 
not  always  used  in  the  same  sense. 

It  is  sometimes  used  to  denote  the  insufBcieucy  of  the  entire 
property  and  assets  of  an  individual  to  pay  his  debts.  This  is  its 
general  and  popular  meaning ;  but  it  is  also  used  in  a  more  re- 
stricted sense  to  express  the  inability  of  a  party  to  pay  his  debts 
as  they  become  due  in  the  ordinary  course  of  business.  It  is  in 
this  latter  sense  that  the  term  is  used  when  traders  and  merchants 
are  said' to  be  insolvent ;  and  as  applied  to  them  it  is  the  sense 
intended  by  the  act  of  Congress.  Toof  y.  Martin,  13  Wall.  47. 
And  the  same  construction  was  given  to  another  section  of  the 
statute  quite  similar  in  its  import  in  Rasin  v.  Ainmidown,  15 
Hun,  422,  where  it  was  said  that  "  insolvency  when  used  in  this 
statute  in  reference  to  traders  means  inability  to  pay  debts  as  they 
fall  due  in  the  ordinary  course  of  business.     Id.  426. 

The  section  of  the  statute  applicable  to  the  present  case  is  more 
explicit  in  its  provisions  than  either  of  those  upon  which  these 
decisions  were  made.  And  it  was  probably  made  so  because  of 
the  necessity  for  strict  legislation  concerning  the  business  and 
operations  of  the  financial  associations  of  the  country.  For  that 
reason  the  commission  of  any  act  of  insolvency,  or  any  act  in 
contemplation  thereof,  is  all  that  has  been  required  to  prevent  a 
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banking  association  from  making  a  transfer  of  its  property,  or 
payment  of  its  money  to  secure  a  preference  of  one  creditor  over 
the  others.  And  to  permit  the  same,  under  the  seizure  of  its 
property  by  means  of  an  attachment,  was  also  in  like  manner 
prohibited.  The  act  of  insolvency,  upon  which  the  effect  of  the 
other  provisions  of  the  section  was  made  dependent,  under  these 
authorities  must  be  held  to  be  %ny  act  proceeding  from  the  in- 
ability of  the  association  to  pay  its  debts  in  the  ordinary  course 
of  its  business.  Scrupulous  pimctuality  is  required  to  be  ob- 
served in  the  financial  management  of  these  associations.  Their 
efficiency  and  usefulness  require  them  to  be  prepared  on  all 
occasions  to  meet  their  just  and  unquestioned  obligations, 
and  when  they  fail  to  do  that  in  consequence  of  the  want  of  funds, 
that  is  an  act  of  insolvency  within  this  section  of  the  statute. 
Section  12  of  the  act  of  June  22,  1874  (chap.  390),  enacted  for 
the  purpose  of  amending  the  Bankrupt  Law,  has  been  brought  to 
the  attention  of  the  court,  but  it  jiistifies  no  different  considera- 
tions of  the  obligations  of  banking  associations.  That  has  pro- 
vided for  the  defaults  upon  which  proceedings  in  bankruptcy 
might  be  instituted,  and  it  in  no  manner  modified  or  qualified  the 
section  of  the  Revised  Statutes  to  which  reference  has  already 
been  made.  It  provided  for  an  altogether  different  proceeding 
upon  facts  not  included  within  the  provisions  of  this  section,  and 
it  can  have  no  effect  upon  the  disposition  which  should  be  made 
of  this  appeal.  Under  this  construction  of  the  statute  it  becomes 
a  question  of  fact  to  be  determined  upon  the  affidavits  and  papers 
produced  upon  the  hearing  of  the  motion  whether  this  act  of  in- 
solvency was  committed  by  this  association. 

It  is  .stated  in  general  terms  in  the  affidavit  of  Daniel  Need- 
ham,  that  "on  the  18th  day  of  November,  1881,  the  defendant 
committed  divers  acts  of  insolvency,  to-wit:  The  refusal  and 
failure  by  said  defendant  to  pay,  upon  due  demand,  divers  legal 
debts  and  obligations  then  due  and  owing  by  defendant  to  divers 
persons  and  corporations."  This  statement  was  neither  denied 
nor  qualified  in  any  form  by  either  of  the  other  affidavits  in  the 
case.  But  by  the  sworn  complaint  in  this  action  its  correctness  is 
^confirmed  by  the  statement  that  on  the  19th  day  of  November, 
1881,  the  certificates  of  deposit  held  by  the  plaintiff  were  "  duly 
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presented  for  payment  to  the  defendant,  and  payment  thereof  re- 
fused by  the  defendant."  These  facts,  as  they  are  set  forth  in 
the  affidavit,  may  safely  be  accepted  as  a  truthful  relation  of  the 
acts  of  the  defendant  preceding  the  service  of  this  attachment. 
And  they,  together  with  the  fact  that  the  association  had  closed 
its  doors  and  was  placed  in  possession  of  an  examiner,  were  evi- 
dence of  its  inability  to  pay  its  legal  obligations  in  the  ordinary 
course  of  its  business.     Brown  v.  Montgomery,  20  N^.  Y.  287. 

And  such  failure  proceeding  from  this  inability  was  an  act  of 
insolvency  within  the  reasonable  signification  of  this  section  of  the 
statute.  Further  proof  of  the  accuracy  of  the  statement  made  in 
this  affidavit  is  supplied  by  the  report  of  the  attorney,  W.  J. 
Best,  who  states  that  at  the  time  when  the  bank  suspended  it  had 
less  than  $13,000  in  cash,  and  the  report  of  the  examiner  incor- 
porated in  the  case  confirms  the  truth  of  this  statement.  That  re- 
ported the  financial  condition  of  the  association  on  the  18th  of 
November,  1881.  In  that  report  the  bills  of  other  banks  held  by 
this  association  was  stated  to  be  the  sum  of  $9^694,  and  its  gold 
treasury  notes  at  the  sum  of  $3,049.68,  making  its  total  cash  on 
hand  to  be  the  amount  of  $12,743.68,  which  was  very  little  in 
excess  of  one-half  of  that  which  was  due  to  the  plaintiff  upon  its 
certificates  of  deposit.  These  figures  fully  sustain  the  report  of 
the  attorney,  and  prove  beyond  controversj'  that  at  the  time  when 
the  association  failed  to  pay  the  certificates  of  deposit  held  by  the 
plaintiff,  the  failure  proceeded  from  its  financial  inability  to  meet 
the  demands  made  upon  it  in  the  course  of  its  business.  And 
that  failure,  together  with  the  closing  of  the  doors  of  the  bank, 
within  the  language  of  this  section,  was  an  act  of  insolvency. 
And  by  the  effect  to  be  given  to  that  act,  it  prevented  the  seizure 
of  the  defendant's  property  by  the  attachment  issued  in  favor  of 
the  plaintiff. 

The  resumption  of  the  business  of  the  bank  under  the  authority 
of  the  Comptroller  of  the  Currency,  in  the  following  month  of 
March,  in  no  manner  tended  to  support  the  right  of  the  plaintiff 
to  the  attachment.  For  the  facts  upon  which  that  was  permitted 
did  not  conflict  with  the  evidence  showing  the  commission  of 
these  acts  of  insolvency  on  the  part  of  the  association.  At  the 
time    when    the    business    was   allowed   to  be  resumed,   over 
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$1,000,000  of  .its  indebtedness  had  been  paid  off,  and  about 
$500,000  owing  to  the  bank  had  been  secured  by  mortgages, 
stocks  and  bonds,  which  had  been  brought  into  it  by  the  debtors 
as  collateral,  and  instead  of  having  less  than  $13,000  in  cash  on 
hand,  as  was  the  fact  when  the  act  of  insolvency  was  committed, 
its  cash  had  been  increased  to  nearly  $1,000,000,  and  was  still 
steadily  increasing.  • 

It  was  because  of  these  favorable  changes  in  the  condition  of 
the  affairs  of  the  bank,  and  not  for  the  reason  that  it  had  com- 
mitted no  act  of  insolvency,  that  this  resumption  in  its  business 
was  allowed  to  take  place.  It  was  entirely  consistent  with  these 
facts  that  the  acts  of  insolvency  alleged  in  support  of  the  motion 
had  taken  place  before  the  attachment  was  issued. 

Neither  the  delay  in  finally  bringing  on  the  motion,  nor  the 
change  in  the  property  of  the  defendant,  justified  the  order  from 
which  the  appeal  had  been  taken.  As  a  matter  of  fact  a  prior 
moti'on  was  made  to  set  aside  the  attachment  which  resulted  in 
aa  order  to  that  effect,  but  as  it  was  finally  entered,  it  was  reversed 
and  the  motion  denied  on  appeal  to  the  General  Term,  but  with- 
out prejudice  to  the  motion  which  was  made  for  the  same  purpose 
in  the  summer  of  1882.  For  most  of  the  time  since  the  attach- 
ment was  served  proceedings  have  been  pending  to  vacate  it,  be- 
cause the  association  was  not  liable  to  be  proceeded  against  in  that 
manner,  for  the  reason  that  it  had  previously  committed  the  al- 
leged act  of  insolvency.  Besides  that  the  section  of  the  Code 
declaring  the  time  within  which  such  a  motion  may  be  made  was 
applicable  to  the  case  when  the  hearing  occurred  resulting  in  the 
order.  It  was  at  that  time  both  authorized  and  regular.  And  as 
the  attachment  was  issued  in  contravention  of  the  prohibition  of 
the  section  of  the  Revised  Statutes  of  the  United  States  which 
has  been  referred  to,  it  shoiild  have  been  successful,  and  the  attach- 
ment itself  then  set  aside.  If  the  plaintiff's  position  had  been 
prejudiced  in  the  collection  of  its  debts,  that  has  been  done  by  its 
own  act,  the  consequence  of  which  it  has  no  right  to  require 
should  be  transferred  to  the  defendant. 

The  order  should  be  reversed,  but  without  costs,  and  an  order 
entered  setting  aside  the  attachment. 

Beady,  J.,  concurred. 

Order  reversed  and  order  entered  setting  aside  attachment. 


BUFFALO  SUPERIOR  COURT,  1884.  679 

Craigie  v.  Smith 


Ckaigie  V.  Smith. 

(U  Abb.  N.  C.  409.) 

Fraud  —  insolvency  —  rescission. 

Where  one  deposits  a  draft  with  a  National  bank^  and  the  bank  sends  it  to  an 
agent  for  cdllection,  who  collects  it,  and  the  bank  fails  before  receiving  the 
avails,  having  been  insolvent  at  the  time  of  the  deposit,  the  depositor  maj 
rescind  the  transaction  for  fraud  and  recover  the  avails  from  the  agent. 

ACTIOJN^  against  Brown  Brothers  &  Co.  to  recover  proceeds  of 
drafts,  drawn  by  plaintiffs  on  the  New  York,  Lake  Erie  and 
"Western  Kailroad  Company,  to  the  order  of  Lee,  president  of 
First  National  Bank  of  Buffalo,  and  intrusted  to  said  bank  for 
collection,  April  13,  1883,  half  an  hour  before  the  close  of  bank 
hours,  and  credited  to  them  on  their  pass-book.  The  bank  on 
the  same  day  sent  them  for  collection  to  Brown  Brothers  &  Co. 
At  three  p.  m.  of  the  same  day,  the  bank  closed  its  doors  and 
never  re-opened.  Brown  Brothers  &  Co.  collected  the  drafts  and 
held  the  proceeds ;  subsequently  paid  the  money  into  court,  and 
defendant,  as  receiver  of  the  bank,  was  substituted.  The  referee 
found  that  the  bank  had  been  for  some  time  before  April  13,1883, 
hopelessly  insolvent,  to  the  knowledge  of  all  its  officers.  Judg- 
ment for  plaintiffs. 

Richard  Crowley  {Crowley  cfe  Laughlin,  attorneys),  for 
appellant. 

John  G.  Milburn  {Rogers,  Locke  &  Mylburn,  attorneys),  for 
respondents. 

Beokwith,  J.  When  the  plaintiffs  deposited  their  draft  with 
the  First  National  Bank  it  was  upon  a  contract  implied  from  the 
circumstances,  custom  and  course  of  dealing,  to  this  effect,  namely, 
that  the  plaintiffs  transferred  the  drafts  upon  the  promise  of  the 
bank  that  it  would  honor  the  checks  of  the  plaintiffs  whenever 
in  business  hours  presented,  to  the  extent  of  the  sum  deposited. 
The  promise  was  a  sufficient  consideration  moving  from  the  bank, 
and  gave  it  ownership  of  the  drafts. 
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The  finding  of  the  referee  that  the  bank  acquired  the  draft  by 
fraud  is  sufficiently  supported  by  the  evidence.  On  April  13, 
'in  the  forenoon,  Lee,  the  president,  then  in  New  York,  found 
out,  if  he  did  not  know  it  before,  that  the  bank  could  not  go  on. 
He  telegraphed  his  cashier  not  to  make  drafts  but  did  not  coun- 
termand his  previous  order  to  keep  open  the  bank.  Although 
the  fraudulent  practices  charged' were  those  of  the  president  of 
the  bank,  nevertheless,  under  the  decisions  in  this  State,  it  would 
seem  they  are  imputable  to  the  bank. 

Whether  as  a  matter  of  law  the  fraud  of  its  agent  is,  strictly 
speaking,  chargeable  to  the  bank  or  not  it  is  permissible  so  to  re- 
gard it  and  plead  it  for  the  sake  of  the  remedy  by  action,  for  it 
comes  to  the  same  thing  when  a  party  seeks  to  recover  from  a 
corporation  property  obtained  by  fraud,  whether  the  fraud  was 
that  of  an  agent  or  his  principal.  The  party's  right  is  to  recover 
to  the  extent  which  the  corporation  has  received. 

The  plaintiffs,  when  they  deposited  the  drafts,  transferred  title 
to  the  bank.  This  question  is,  whether  the  ti-ansfer  is  revocable. 
Generally,  contracts  obtained  by  fraud  are  voidable  at  the  election 
of  the  party  deceived.  The  abstract  right  is  however  sometimes 
defeated  and  from  various  circumstances,  as  for  example,  the 
delay  of  the  party  injured,  his  inability  to  restore  what  he  ob- 
tained on  the  contract,  or  because  other  persons  have  innocently 
acquired  interests  that  depend  on  the  contract.  But  here,  no  cir- 
cumstances have  been  proved  that  can  take  away  the  plaintiffs' 
right  to  rescind.  The  plaintiffs  moved  promptly  to  recover  their 
drafts;  they  had  received  neither  bill,  certified  check,  nor  any 
thing  else  on  the  credit  of  the  deposit,  and  had  nothing  for  which 
substantial  restitution  was  to  be  made  to  the  bank,  as  a  prelim- 
inary to  their  action ;  nor,  as  I  think,  had  any  other  person  ac- 
quired any  interest  under  the  contract,  or  in  the  drafts  or  the  de- 
posit, that  should  prevent  rescission.  The  plaintiffs  were  able  to 
follow,  identify  and  recover  the  drafts  or  proceeds,  separate  from 
other  funds  of  the  bank,  and  free  from  specific  claims  of  indi- 
viduals. The  plaintiffs  deposited  the  drafts  on  April  13,  about 
half  an  hour  before  the  bank  finally  closed  its  doors.  On  April 
14  the  bank  remained  closed,  and  its  actual  condition  was  that  of 
such  utter  insolvency  that  from  that  time  it  existed  for  purposes 
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only  of  liquidation.  And  here  the  defendant  makes  the  import- 
ant objection  to  the  plaintiffs'  recovery  that  the  rights  of  all  par- 
ties upon  the  insolvency  of  the  bank  became  fixed  ;  that  the  law 
under  which  the  bank  had  existence  forbids  every  kind  of  pref- 
erence, and  that  consequently  the  plaintiffs  must  be  left  to  share 
equally  with  the  other  creditors.  U.  S.  E.  S.,  §  5242.  It  is  un- 
questionably the  policy  of  the  National  Banking  Law,  since  all 
the  creditors  cannot  be  paid  in  full,  to  preserve  the  entire  assets 
of  an  insolvent  bank  for  equitable  distribution,  and  this  policy 
would  itself  have  the  force  of  law  sufficient  to  enable  and  require 
the  courts  to  declare  against  any  transaction  or  proceeding  that 
tends  to  defeat  the  object  of  the  statute,  although  it  may  not  "vio- 
late the  letter.  The  Banking  Law  however  does  not  declare  that 
all  property  in  possession  of  the  defaulting  bank  shall  be  kept  for 
distribution,  but  that  the  assets  belonging  to  the  bank  shall  be  so 
preserved.  It  is  urged  by  the  defendant  that  if  the  respondents 
can  succeed  npon  the  ground  of  fraud,  then  the  other  creditors 
who  placed  sums  of  money  with  the  bank  after  acts  of  insolvency 
can  also  recover  their  deposits.  Other  customers  doubtless  made 
deposits  on  the  same  day,  some  of  paper  and  some  of  money,  and 
it  would  appear  to  be  no  greater  hardship  for  the  plaintiffs  to  con- 
tribute to  the  general  loss  than  for  them. 

The  question  however  is  not  one  as  to  hardships,  but  the  ques- 
tion is,  whether  there  exists  any  reason  why  a  person  who  deposits 
in  a  National  bank  that  is  at  the  time  insolvent,  and  who  had 
been  induc<ed  to  place  his  money  there  by  a  fraudulent  holding 
out  of  the  bank  by  its  officers  as  sound,  may  not  rescind.  Is 
there  any  thing  in  the  policy  of  the  laws  of  Congress,  or  in  the 
nature  and  constitution  of  the  bank,  and  the  relations  of  cus- 
tomers who  mutually  contribute  to  sustain  the  business  of  the 
bank,  that  prevents  a  rescission  by  a  customer  for  fraud  ?  Many 
persons  may  make  the  bank  their  common  depository,  and  do  that 
in  view  of  the  law  that  in  case  of  insolvency  all  deposits  shall  be 
kept  for  ratable  division,  and  that  every  creditor  is  to  contribute 
to  the  loss  in  proportion  to  his  claim,  still  can  it  be  said  that  each 
customer  acquires  an  interest  in  the  deposits  of  the  others,  or  that 
their  deposits  are  made  upon  an  -implied  contract  for  mutual 
benefit  in  case  of  the  failure  of  the  bank  ? 
Vol,  III— 86. 


682  BUFFALO 


Craigie  v.  Smith. 


I  do  not  think  such  an  interest  or  agreement  among  the  cus- 
tomers results  from  their  mutual  dealings  with  the  bank,  or  that 
because  they  are  deemed  to  know  the  legal  constitution  of  the 
bank  and  the  policy  of  the  law  in  relation  to  insolvency,  that  they 
can  be  held  to  have  waived  their  right  to  impeach  a  contract  for 
fraud.  It  would  be  an  unsafe  rule  that  should  declare  the  frauds 
of  a  bank  beyond  remedy,  because  it  has  become  insolvent.  The 
argument  that  the  plaintiffs  cannot  maintain  their  action,  for  the 
reason  that  if  they  can,  the  sequence  would  be  that  every  customer 
who  deposited  money  after  acts  of  insolvency  could  likewise 
recover  is  not  I  think  a  valid  one,  and  the  fault  in  the  argument 
consists  in  its  being  assumed  that  depositors  of  money  could  not 
recover,  for  the  like  fraud.  It  might  happen,  and  probably  would 
happen  in  ninety  cases  out  of  a  hundred,  that  circumstances  would 
arise  that  would  prevent  a  rescission  by  the  depositor.  His  cash 
may  have  become  mixed  with  the  common  fund,  or  partly  or 
wholly  appropriated,  or  diverted  so  as  not  to  be  distinguishable. 
As  a  general  statement  it  may  be  true,  when  a  deposit  either  of 
drafts  or  money  is  made  and  credit  entered  in  favor  of  the  depos- 
itor, that  in  legal  view  the  deposit  is  merged  in  the  general  funds 
of  the  bank.  Ordinarily,  I  suppose  that  to  be  the  legal  result, 
that  is,  the  result  where  the  transaction  is  not  voidable.  The 
proposition  however  is  but  the  expression  of  the  legal  doctrine 
that  excludes  the  idea  that  the  depositor  keeps  any  interest  in  the 
specific  subject  of  the  deposit  after  the  bank  has  received  it.  Still 
I  believe  the  law  refrains  from  laying  down  a  rule  that  makes  the 
condition  of  a  person  dealing  with  a  National  bank  different 
from  what  it  is  when  dealing  with  natural  persons,  so  far  as  con- 
cerns his  right  to  rescind  a  contract  for  fraud.  If  he  can  rescind, 
—  that  is,  if  the  circumstances  of  fact  exist  which  the  law  ordi- 
narily recognizes  as  necessary  to  the  exercise  of  that  right  —  he 
may  rescind  even  as  against  an  insolvent  National  bank.  If  he 
has  not  received  any  thing  which  can  be  restored  to  the  bank  only 
by  his  act  —  if,  in  fact,  the  deposit  remains  distinctly  separate 
from  the  general  funds,  if  it  has  not  been  subsequently  incum- 
bered or  affected  by  the  transactions  of  the  bank,  and  no  circum- 
stances of  the  kind  that  ordinarily  prevent  rescission  have  inter- 
vened —  then  his  remedy  remains. 
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The  conclusion  reached  therefore  is  that  the  judgment  entered 
on  |he  report  of  the  referee  in  favor  of  the  plaiutifEs  should  be 
affirmed. 


Farmers    and    Mechanics'    N  agonal    Bank  of  Buffalo   v. 

Kogers. 

(Buff.  Super.  Ct.,  June  29,  1889.) 

Pleading  —  complaint  —  cause  of  action  —  corporation  —  location  —  right  of 
action  —  uniting  legal  and  equitable  causes  of  actions. 

Tlie  complaint  alleged  that  the  plaintiff^  is  a  corporation  organized  under  the 
National  Bankins  Act  of  the  United  States;  that  defendant  made  his  prom- 
issory note  for  $5,000,  payable  to  the  plaintiff,  at  said  bank,  for  value  re- 
ceived, with  interest,  and  containing  an  agreement  which  recites  that  the 
defendant  "having  deposited  with  the  bank,  as  collateral  security,"  a  cer- 
tain certificate  of  stock  "  giving  the  plaintiff  full  power  in  case  of  default 
in  the  payment  of  the  note  at  maturity,  to  sell  the  stock  at  private  or  public 
sale,  and  apply  the  proceeds  to  the  payment  of  the  note;"  that  the  note  was 
not  paid  at  maturity,  and  that  the  stock  has  not  been  sold  or  the  lien  fore- 
closed, and  demands  judgment  for  $5,000,  and  that  the  lien  upon  the  stock 
be  foreclosed,  etc.     Meld,  that  the  complaint  alleges  a  good  cause  of  action. 

The  complaint  alleged  that  the  plaintiff  had  done  business  in  Buffalo,  N.  Y., 
upward  of  ten  years,  and  the  name  "  Farmers  and  Mechanics'  National  Bank 
of  Buffalo,"  is  recited  in  the  complaint.  Held,  that  there  was  sufficient  to 
fix  the  location  at  Buffalo,  N.  Y.,  under  Code  Civ.  Pro.,  g  1775. 

Although  the  plaintiff  had  the  riglit  under  the  agreement  to  sell  the  stock 
without  action,  he  may  come  into  court  and  ask  its  direction. 

Under  Code  Civ.  Pro.,  §  484,  such  as  were  formerly  denominated  legal  or 
equitable,  or  both,  may  be  joined  in  the  same  complaint. 

Lewis  &  Mott,  for  plaintiff. 

Z.  F.  <&  G.   W.  Bowen,  for  defendant. 

Titus,  J.  The  defendant  sets  up  as  grounds  of  demurrer  to 
the  complaint,  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  ;  that  it  does  not  allege  whether  the  plaintiff  is 
a  domestic  or  foreign  corporation,  as  required  by  section  1775  of 
the  Code,  and  that  two  inconsistent  causes  of  action  are  improperly 
joined. 
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The  coui])laint  contains  a  general  allegation,  that  the  plaintiff 
is  a  eoi'poration,  organized  under  the  National  Banking  Act  of 
the  United  States.  That  the  defendant  made  his  promissory 
note  for  $5,000,  payable  to  the  plaintiff,  at  said  bank,  for  value 
received  with  interest.  Following  the  note  and  on  the  same 
paper  on  which  it  is  written,  is  an  agreement  which  recites,  that 
the  defendant  "  having  deposited*with  the  bank  as  collateral  secu- 
rity, certificate  No.  256,  for  one  hundred  shares  of  capital  stock  of 
the  New  York  Steam  Company,  giving  the  plaintiff  full  power  in 
case  of  default  in  the  payment  of  the  note  at  maturity,  to  sell  the 
stock  at  private  or  public  sale,  and  apply  the  proceeds  to  the  pay- 
ment of  the  note."  The  complaint  further  alleges,  that  the  note 
was  not  paid  at  maturity,  and  that  the  stock  has  not  been  sold, 
or  the  lien  foreclosed,  and  demands  judgment  for  $5,000,  and 
that  the  lien  upon  the  stock  be  foreclosed,  and  that  the  plaintiff 
have  such  other  relief  as  may  be  proper. 

The  complaint  alleges  a  good  cause  of  action,  and  the  court 
could  grant  such  relief  on  the  trial  as  the  evidence  would  war- 
rant. There  is  no  ambiguity  in  the  language  used,  or  uncertainty, 
as  to  what  the  cause  of  action  is.  The  substance  of  the  allega- 
tions are  the  making  of  the  note  by  the  defendant,  and  txtming 
over  stock  to  the  plaintiff  as  collateral  security'  for  its  payment, 
and  the  non-payment  of  the  note  when  it  became  due,  to-wit, 
with  a  prayer  for  relief  that  the  stock  be  sold  and  the  proceeds 
applied  in  payment  of  the  judgment  establishing  the  amount  due 
on  the  note. 

From  the  fact  that  the  plaintiff  had  the  right,  under  the  agree- 
ment, to  sell  the  stock  without  action,  it  does  not  follow  that  he 
cannot  come  into  court  and  ask  its  direction  to  the  matter.  This 
is  the  more  usual,  and  it  seems  to  me  the  proper  practice  in  cases 
of  this  kind,  and  it  does  not  seem  necessary  to  cite  authorities  in 
support  of  it. 

It  is  claimed  that  two  causes  of  action,  one  legal  and  the  other 
equitable,  have  been  improperly  joined ;  one  being  an  action  at 
law  on  the  note  and  the  other  for  the  foreclosure  of  a  lien,  and 
for  specific  relief.  The  distinction  between  legal  and  equitable 
actions  was  long  ago  abolished,  and  the  plaintiff  may  now,  under 
the  Code,  unite  in  the  same  complaint  two  or  more  causes  of  ac 
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tion,  whether  or  not  they  are  such  as  were  formerly  denominated 
legal  or  equitable,  or  both.     Code,  §  484. 

Although  calling  for  a  different  manner  of  trial,  they  may  still 
be  joined  in  the  same  complaint.  Lattin  v.  McCarty,  41  N.  Y. 
107 ;  Sternberger  v.  McGovern,  56  id.  12. 

The  cases  cited  by  the  defendant  in  his  brief  are  when  one 
cause  of  action  arose  on  contract,  and  the  other  in  which  the  gist 
of  the  action  is  the  wrongful  act  of  the  defendant,  and  are  not  an 
authority  on  the  question  raised  here. 

The  fact  that  the  complaint  iixes  no  value  to  the  stock  is  not 
material.  The  gist  of  the  action  is  the  promissory  note  of  $5,000, 
and  whether  the  stock  held  by  the  plaintiff  as  collateral  security 
for  the  payment  of  the  note  is  adequate  for  that  purpose,  cannot 
affect  the  plaintiff's  right  to  have  the  amount  of  the  note  deter- 
mined by  the  judgment  of  the  court,  and  the  proceeds  of  the 
stock  applied  in  the  payment  thereof.  The  plaintiff  might  prop- 
erly have  been  more  specific  in  the  statement  of  his  cause  of  ac- 
tion, but  the  fact  that  it  has  not  furnishes  no  grounds  of  demur- 
rer so  long  as  a  cause  of  action  is  stated.  A  demurrer  to  a  com- 
plaint for  insufficiency  can  only  be  sustained  when  it  appears,  that 
admitting  all  of  the  facts  alleged,  it  presents  no  cause  of  action 
whatever ;  and  it  is  not  a  ground  of  demurrer  that  the  facts  are 
imperfectly  or  informally  alleged.  Marie  v.  Garrison,  83  N. 
Y.  14. 

In  the  particular  referred  to  by  the  defendant  as  a  ground  for 
demurrer  but  one  cause  of  action  is  alleged,  and  therefore  in  that 
particular  the  complaint  is  clearly  sufficient. 

The  other  question  presented,  that  the  complaint  does  not  state 
whether  the  plaintiff  is  a  domestic  or  a  foreign  corporation,  is 
more  serious. 

Section  17Y5  provides  that  in  an  action  brought  by  or  against 
a  corporation : 

"  The  complaint  must  aver  that  the  plaintiff  or  defendant,  as  the  case  may 
be,  is  a  corporation  ;  must  state  whether  it  is  a  domestic  or  foreign  corpora- 
tion, and  if  the  latter,  the  State,  country  or  government  by  or  under  whose 
laws  it  was  created." 

The  complaint  does  state  that  it  is  a  corporation  duly  organized 
under  the  National  Banking  Act  of  the  United  States,  but  it  does 
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not  in  so  many  words  state  where  the  bank  is  located  and  doing 
business,  nor  that  it  is  either  a  domestic  or  foreign  corporation. 

Section  3343  of  the  Code  defines  what  is  a  domestic  and  what 
a  foreign  corporation.  A  domestic  corporation  is  declared  to  be 
a  corporation  created  by  or  under  the  laws  of  the  State,  or  located 
in  the  State  and  created  by  or  under  the  laws  of  the  United 
States.  If  the  complaint  can  be  .construed  as  alleging  that  the 
plaintiff  is  located  at  the  city  of  Buffalo,  then  I  do  not  think  it 
would  be  necessary  to  characterize  it  domestic  or  foreign,  as  does 
section  3343  of  the  Code,  but  the  court  may  say  after  the  facts 
mentioned  by  the  statute  are  alleged,  that  it  is  either  a  domestic 
or  foreign  corporation.  This  portion  of  the  section  is  not  found 
in  the  former  Code,  nor  in  the  Eevised  Statutes,  and  the  courts 
have  had  but  little  occasion  to  pass  upon  it.  I  am  not  aware  that 
the  Court  of  Appeals  has  passed  on  the  point  here  considered. 
Such  decisions  as  have  been  rendered  are  not  entirely  harmonious, 
but  the  weight  of  authority  seems  to  be  that  it  is  necessary  to 
comply  with  the  requirements  of  the  Code,  and  allege  whether 
the  corporation  is  one  classed  as  domestic  or  foreign. 

In  Hafner  v.  Orumme,  10  Civ.  Pro.  176,  the  question  was 
considered  by  the  Special  Term  in  this  department,  and  Justice 
Bradley  held  that  where  the  complaint  alleged  that  the  plain- 
tiff was  a  duly  organized  corporation,  but  omitted  to  relate 
whether  it  was  a  domestic  or  foreign  corporation,  it  was  not  a 
ground  of  demurrer;  that  the  complaint  stated  a  complete 
cause  of  action,  which  was  not  dependent  on  the  fact  whether 
the  corporation  was  domestic  or  foreign ;  and  overruled  the 
demurrer. 

In  First  National  Bank  of  Northampton  v.  Doying,  13  Daly, 
509 ;  1  N.  Y.  State  Kep.  617,  the  General  Term  of  the  Court  of 
Common  Pleas  Iveld  that  where  the  complaint  alleged  that  the 
plaintiff  was  a  "  National  banking  association  incorporated  and 
doing  business  under  and  by  virtue  of  an  act  entitled  An  act 
to  provide  a  National  currency,"  but  contained,  no  allegation  as 
to  whether  it  was  a  domestic  or  foreign  corporation,  or  where 
located,  the  omission  was  a  fatal  defect,  and  was  properly 
raised  on  demurrer. 

Lee  V.  La  Vompagnie  TJniverselle,  2  N.  Y.  State  Eep.  612, 
was    an   appeal   from  an  order  denying  a  motion  to  vacate  an 
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attachment.  The  General  Term  of  the  First  Department  held 
that  the  complaint  must  comply  with  section  1775  of  the  Code, 
and  allege  the  character  of  the  corporation. 

In  Baker  v.  Star  Printing  Co.,  Judge  Daly,  at  Special  Term 
of  the  Common  Pleas,  held  that  it  was  a  necessary  allegation  in 
the  complaint,  and  sustained  the  demurrer.     3  Law  Bull.  29. 

In  Clegg  v.  Cramer,  3  How.  Pr.  (IST.  S.)  128,  the  Special  Term 
of  the  Supreme  Court  held  that  altliough  the  complaint  contained 
the  allegation  that  the  defendant  corporation  was  a  foreign  cor- 
poration, just  as  it  did  not  state  under  the  laws  of  what  State  it 
was  created,  as  required  by  section  1775  of  the  Code,  it  was  bad 
on  demurrer.  These  later  cases  seem  to  contain  no  expressions  of 
doubt  on  the  question,  and  they  must  be  regarded  as  the  mere  au- 
thoritative statement  of  the  requirements  under  this  section  of  the 
Code,  and  that  the  complaint  must  contain  an  averment  either  ex- 
press, or  such  a  statement  of  facts,  as  that  the  court  can  determine 
whether  the  law  has  been  complied  with  in  this  respect.  The 
allegation  in  the  complaint  in  effect  is  that  the  plaintifE  corporation 
was  organized  under  the  laws  of  -the  United  States.  If  it  had  in 
terms  stated  that  it  .was  located  at  Buffalo,  N.  T.,  no  question 
could  be  raised,  and  the  requirements  of  tlie  statute  would  be 
satisfied.  It  does  aver  however  that  the  plaintiff  has  done 
business  in  Buffalo,  IT.  Y.,  upwards  of  ten  years.  The  name  of 
the  plaintiff  is  "  Farmers  and  Mechanics'  National  Bank  of  Buf- 
falo," which  is  recited  in  the  complaint,  and  to  a  certain  extent, 
indicates  its  location,  and  this  taken  with  the  fact  that  it  has  been 
doing  business  in  Buffalo  upwards  of  ten  years,  is  sufficient,  it 
seems  to  us,  to  fix  the  location  at  Buffalo,  1^.  T.,  and  to  warrant 
the  court  in  holding  that  the  complaint  does  in  substance  comply 
with  section  1775  of  the  Code  in  that  respect. 

The  demurrer  must  therefore  be  overruled,  with  leave  to  the 
defendant  to  answer. 

All  concur. 

Note. — In  First  Nat.  Bank  of  Northampton  v.  Doying,  cited  above,  the  court  said : 
"  The  court  below  held  that  inasmuch  as  it  was  alleged  in  the  complaint  that  the  plain- 
tiff was  incorporated  under  the  act  of  Congress,  it  was  from  the  very  nature  of  its  in- 
corporation a  foreign  corporation,  and  that  where  this  was  a  self-evident  fact  it  added 
no  force  to  the  pleading  to  allege  that  it  was  a  foreign  corporation. 

"  The  difBcuIty  with  this  position  is  that  section  3343,  subdivision  18  of  the  Code,  says : 
A  '  domestic  corporation '  is  a  '  corporation  created  by  or  under  the  laws  of  the  State, 
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or  located  in  the  State  and  created  by  or  under  the  laws  of  the  United  States.    *    *    * 
Every  other  corporation  is  a  foreign  corporation . ' 

"Therefore  a  National  bank  is  either  a  foreign  or  domestic  corporation,  according  to 
its  location,  within  or  without  this  State,  and  as  this  is  not  specifically  stated,  the  com- 
plaint is  defective  in  that  particular,  and  this  defect  can  be  taken  advantage  o£  by  de- 
murrer. Baker  v.  Star  Printing  and  Publishing  Co.,  3  Law  Bull.  29 ;  Clegg  v.  Kramer,  3 
How.  (N.  S.)  130;  First  Nat.  Bank  of  Northampton  v.  Doying,  decided  at  the  March 
General  Term  of  this  court,  1886." 


Oldham  v.  Bank. 

(85  N.  C.  340.) 


Mortgage  —  ultra   vires  —  mistake  —  correction  —  nudum  pactum.     Usury  — 

set-off. 

A  National  bank  may  purchase  a  note  in  favor  of  a  third  party,  and  thereby 
acquire  a  collateral  mortgage  on  land,  and  the  claim  may  be  incorporated 
with  other  indebtedness  to  the  bank,  and  a  new  mortgage  on  land  taken  by 
the  bank  to  secure  the  whole  sum. 

Where  by  the  mistake  or  oversight  of  the  makers  of  a  deed  it  is  incorrectly 
written,  they  have  no  equity  to  call  upon  the  grantee  to  correct  the  mistake 
in  the  books  of  the  register,  as  they  have  an  ample  remedy  under  Bat. 
Rev. ,  chap.  35,  §  26 ;  and  a  promise  by  the  grantee  to  make  such  correo- 
tiou  at  his  own  expense  and  trouble  would  be  nudum  pactum. 

Usurious  interest  previously  received  by  a  National  bank  in  the  course  of  re- 
newals of  a  series  of  notes,  terminating  in  one  upon  which  suit  is  brought, 
cannot  be  pleaded  by  way  of  set-oflF  or  payment,  but  the  only  remedy  is  a 
separate  action  for  double  the  interest  paid  by  him. 

ACTION  tried  at  June  term,  1881,  of  New  Hanover  Superior 
Court,  before  Graves,  J.,  to  restrain  defendants  from  selling 
real  estate,  situate  in  the  city  of  Wilmington,  the  property  of  the 
plaintiff  Alexander  Oldham,  under  two  mortgages  executed  by 
the  plaintiffs  on  the  5th  day  of  September,  1878,  the  one  to  secure 
a  debt  to  the  defendant  bank  for  $10,999.67,  and  the  other  to 
the  defendant  Burruss  for  $3, 880. 

In  their  complaint  the  plaintifEs  set  out  eight  distinct  causes  of 
action  against  the  defendants,  who  demurred  to  the  third,  sixth, 
seventh  and  eighth  causes,  and  answered  as  to  the  others. 

The  issues  of  law  alone  were  tried,  and  the  court  sustained  the 
demurrer  as  to  the  third,  sixth  and  seventh  causes  of  action,  but 
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allowed  the  plaintiffs  to  amend  as  to  the  seventh,  and  overrnled 
it  as  to  the  eighth.  Appeals  were  taken  by  both  plaintiffs  and 
defendants,  but  were  argued  and  considered  together. 

MoBae  cfc  Strange  and  D.  J.  Devane,  for  plaintiffs. 

^.  S.  Martin,  for  defendants. 

EuFFiN,  J.  We  will  consider  the  several  grounds  of  demnrrer 
in  the  order  mentioned,  and  as'  the  questions  involved  are  purely 
matters  of  law  depending  upon  the  pleadings,  it  will  be  necessary 
to  set  them  out  with  some  particularity. 

The  plaintiffs  allege  as  constituting  their  third  cause  of  action, 
that  the  indebtedness  of  $10,999.67,  alleged  to  be  secured  in  the 
mortgage  to  the  defendant  bank,  was  made  up  of  three  items  of 
alleged  previous  indebtedness,  on  the  part  of  the  plaintiif,  Alex- 
ander, to  the  said  bank :  (a)  a  debt  due  the  same  for  the  sum  of 
$3,800  evidenced  by  his  note  given  to  it  on  the  17th  day  of  March, 
1877;  (5)  an  apparent  indebtedness  to  the  defendant  Bnrruss  for 
$6,200  evidenced  by  a  note  dated  the  17th  March,  1877,  and' given 
to  said  Burruss  by  name,  but  really  in  secret  trust  for  the  bank 
and  for  moneys  lent  by  it,  and  that  it  was  so  taken  in  order  to  con- 
ceal the  true  nature  of  a  mortgage  which  the  plaintiffs  then  gave 
to  defendant  Burruss  to  secure  the  same,  and  to  evade  the  act  of 
Congress  which  prohibits  National  banks  to  take  such  securities 
except  for  antecedent  debts  ;  (c)  the  sum  of  $1,199.67,  which,  as 
was  alleged,  the  said  Alexander  had' overdrawn  on  his  deposit 
account ;  that  these  three  items  being  added  on  the  5th  of  Sep- 
tember, 1878,  made  the  sum  for  which  the  mortgage  was  given, 
and  thereafter  it  bore  a  rate  of  interest  different  from  that  which 
had  previously  been  paid  on  the  several  items  of  which  it  was 
composed,  and  therefore  the  plaintiffs  insist  that  it  became  (and 
especially  that  part  of  it  which  consisted  of  the  debt  taken  from 
the  defendant  Burruss),  a  cotemporaneous  claim,  and  within  the 
prohibition  of  the  act  of  Congress. 

Taking  the  statements  of  the  complaint  to  be  true,  it  is  impos- 
sible, we  conceive,  that  the  mortgage  in  question  can  be  obnox- 
ious to  the  objection  urged  against  it. 
'      Vol.  Ill— 87. 


690  NOETH  CAROLINA 

Oldham  v.  Bank. 

Two  of  the  items  which  went  to  make  up  the  sum  secured 
thereby  are  admitted  to  have  previoiisly  existed  as  debts  due  the 
bank,  and  as  to  the  third,  to-wit,  the  $6,200  debt  taken  in  the 
name  of  Burr  ass,  it  is  immaterial  whether  it  was  so  or  not.  If  as 
alleged,  'the  entire  consideration  of  the  original  debt  secured  in 
the  mortgage  of  the  17th  of  March,  1877,  proceeded  from  the  bank, 
and  the  defendant  Burruss  acted  throughout  the  transaction  as  its 
agent  (though  secretly),  then  from  its  very  inception  it  was  the 
claim  of  the  bank.  And  while  if  the  act  of  Congress  referred  to 
should  receive  the  construction  insisted  on  by  the  plaintiffs,  the 
security  taken  might  have  been  assailed  on  some  other  grounds, 
it  cannot  be  so  on  that  assumed  in  the  complaint.  So  on  the 
other  hand,  if  that  debt  were  really  what  it  purported  to  be,  due 
to  Burruss  individually,  there  was  no  reason  why. the  bank  might 
not  have  purchased  it  at  the  moment  of  taking  the  new  security. 

In  the  case  of  BomTc  v.  Matthews,  98  U.  S.  621 ;  2  Fat.  Bank 
Gas.  12,  it  was  expressly  ruled  that  the  purchase  by  an  institution 
of  a  like  character  with  the  defendant  bank,  of  a  note  secured  in  a 
mortgage,  whereby  it  got  the  full  benefit  of  the  mortgage,  was 
not  within  the  purview  of  the  statute.  But  apart  from  all  that, 
the  same  court,  in  the  same  case,  decided  that  a  mortgage  taken 
to  secure  a  debt  then  newly  created,  or  even  future  advances,  was 
not  void,  since  the  act  did  not  say  so  in  terms,  but  was  silent  as 
to  that,  and  the  courts  were  always  reluctant  to  the  last  degree  to 
declare  a  forfeiture,  and  that  the  only  objection  to  such  a  mort- 
gage, which  will  be  heard,  must  come  from  the  government  of 
the  United  States.  So  too  in  the  ease  of  National  Bank  v. 
Whitney,  103  U.  S.  99 ;  ante  5,  so  late  as  last  year,  that  court 
made  a  similar  decision,  citing  and  approving  the  case  of  BamJc 
V.  Matthews,  supra. 

As  their  sixth  cause  of  action  the  plaintiffs  allege  that  the  de- 
fendant Burruss  not  being  satisfied  with  the  mortgage  given  him 
on  the  17th  of  March,  1877,  to  secure  the  debt  of  $6,200,  de- 
manded of  the  plaintiffs  that  they  should  execute  another  to  him 
for  that  purpose,  and  accordingly  they  did  so  on  the  28th  day  of 
the  same  month,  but  either  by  mistake  or  design  the  said  defend- 
ant caused  it  to  be  so  written  as  to  make  it  appear  to  be  an  addi- 
tional indebtedness  of  $6,200,  whereas  it  was  only  an  additional 
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security  for  the  same  indebtedness,  and  upon  the  same  being 
called  to  his  attention,  he  promised  to  rectify  the  error  on  the 
register's  books  of  the  county,  but  has  since  failed  and  refused  to 
do  so,  though  often  requested,  to  the  damage  of  the  plaintiff 
Alexander  $10,000. 

There  seem  to  be  several  defects  in  this  demand  of  the  plain- 
tiffs. In  the  first  place,  as  stated,  it  is  impossible  for  the  court 
to  see  that  any  damage  could  have  been  the  necessary  conse- 
quence of  the  defendant's  neglect  in  the  particular  complained 
of,  and  in  the  next  place,  if  any  mistake  was  made  it  was  that  of 
the  plaintiffs  themselves  and  in  their  own  deed,  so  that  the  duty 
of  correction  rested  as  much  upon  them  as  upon  the  defendants, 
and  the  means  of  effecting  it  was  entirely  within  their  power. 
The  statute  (Bat.  Hev.,  chap.  35,  §  26)  provides  a  remedy  for  every 
person  in  the  registration  of  whose  deed  a  mistake  may  be  made, 
and  if  notwithstanding  this  the  plaintiffs  submitted  to  loss  and 
inconvenience  without  any  effort  to  relieve  themselves,  the  con- 
sequences of  their  failure  cannot  be  thrown  upon  others.  In 
addition  to  this  there  was  no  consideration,  moral  or  otherwise, 
for  the  promise  of  the  defendant  upon  which  the  plaintiffs  rely. 
The  true  test  of  a  consideration,  said  this  court  in  the  case  of 
F-ulke  V.  JFulTce,  7  Jones,  497,  is  to  be  found  in  the  inquiry — was 
there  any  benefit  to  the  party  promising,  or  any  loss  or  inconven- 
ience to  the  other  party,  at  the  time  the  promise  was  made  ?  and 
admitting  that  a  high  sense  of  moral  obligation  might  have 
prompted  the  defendants  to  make  the  correction  when  informed 
of  the  mistake,  there  was  still  no  such  legal  duty  resting  upon 
them  as  a  court  could  enforce.  Hatahell  v.  Odom,  2  Dev.  &  Bat. 
302. 

For  their  seventh  cause  of  action  the  plaintiffs  say,  that  the 
note  and  mortgage  for  $10,999.67  given  to  the  defendants,  on 
the  5th  day  of  September,  1878,  were  continuing  parts  of  pre- 
vious usurious  agreements  and  transactions  between  the  plaintiff 
Alexander  and  the  defendant,  directly  and  indirectly  through  its 
agent  Burruss,  under  which  there  had  been  reserved  and  secured 
to  the  Ifenk  various  illegal  rates  of  interest,  ranging  from  twelve 
to  twenty-four  per  cent  per  annum,  and  that  the  sum  of  $2,785.96 
had  been  actually  received  by  said   bank  in  the  way   of  such 
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usurious  interest.  And  they  insist  therefore  that  the  mortgage  is 
invalid  by  reason  of  such  illegal  consideration,  but  whether  so  or 
not  they  say  that  the  said  sum  of  $2,785.96  is  a  payment  of  so 
much  of  the  principal  of  the  debt,  and  that  they  are  entitled  to  a 
credit  therefor. 

The  result  of  the  decisions  both  of  this  and  the  Supreme  Court 
of  the  United  States  is  that  no  ^State  law  upon  the  subject  of 
usury  can  be  made  to  apply  to  National  banks,  and  that  the  only 
law  which  touches  them  in  this  respect  is  the  provisions  of  the 
statute  under  which  they  are  organized.  The  construction  given 
to  those  provisions  too,  by  that  court,  must  be  respected  and  ac- 
cepted by  every  other  tribunal,  seeing  that  it  is  the  court  of  last 
resort  whose  jurisdiction  extends  to  the  subject.  And  it  is  well 
perhaps,  however  some  of  its  determinations  may  difEer  from  pre- 
conceived opinions,  that  we  have  a  court  whose  judgments  in  such 
matters  can  have  universal  prevalence. 

Institutions  of  this  sort  now  pervade  the  whole  country,  and  have 
become  its  great  money-agents  to  the  exclusion  of  almost  all  other 
agencies,  so  that  it  is  a  matter  of  infinite  consequence  that  their 
powers  and  duties  should  be  uniformly  interpreted  and  enforced. 

In  the  very  recent  case  of  Barnett  v.  Bank,  98  U.  S.  555 ;  2 
Nat.  Bank  Cas.  18,  it  was  held  by  a  unanimous  court,  that 
usurious  interest  previously  received  by  a  National  bank  in  the 
course  of  renewals  of  a  series  of  bills  terminating  in  the  one 
then  in  suit  could  not  be  pleaded  by  way  of  a  set-off  or  payment 
to  the  bill,  and  that  the  only  remedy  the  party  aggrieved  can 
have  is  that  afforded  by  the  National  Currency  Act  of  Congress, 
which  act  allows  nothing  in  the  way  of  such  relief  beyond  a  sim- 
ple action  of  debt  for  twice  the  amount  of  interest  paid,  and  that 
this  relief  could  not  be  associated  in  the  same  action  with  other 
grounds  of  relief,  but  must  be  sought  in  an  action  brought  solely 
and  exclusively  for  that  purpose,  in  which  the  single  issue  as  to 
the  guilt  or  innocence  of  the  bank  can  be  pr^ented  without  the 
presence  of  any  extraneous  facts  which  might  disturb  the  minds 
of  the  jury. 

Influenced  by  this  decision,  as  we  feel  ourselves  to  be,  "the  Su- 
preme Court  of  Pennsylvania  in  the  case  of  Bank  v.  Dushane 
(not  yet  reported  at  length  but  briefed  in  Albany  Law  Journal, 
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March  12,  1880),  made  a  similar  ruling  by  which  it  overruled 
many  of  its  previous  adjudications. 

As  we  read  the  decision,  it  goes  to  the  full  length  of  saying  that 
in  an  action  brought  by  a  National  bank  the  plea  of  usurious  in- 
terest paid,  whatever  be  its  form,  can  avail  nothing,  and  that  no 
action  for  a  like  cause,  of  whatever  nature,  li&s  against  such  an 
institution  save  the  one  given  in  terms  by  the  statute. 

This  being  so,  the  demurrer  was  properly  sustained  in  the  court 
below,  as  to  the  plaintiff's  seventh  cause  of  action  in  its  original 
shape,  and  we  cannot  see  that  they  are  at  all  relieved  by  the 
amendment  which  they  were  allowed  to  make. 

The  interdiction  of  the  statute  as  construed  applies  to  their  ac- 
tion in  its  present  shape  with  as  much  force  as  ever.  The  action 
for  money  had  and  received  on  account  of  excess  of  interest  paid 
does  not  lie  against  the  defendant  bank,  however  it  may  lie  against 
other  defendants,  for  the  reason  that  it  is  not  the  .remedy  given 
in  the  statute  and  no  other  can  avail. 

Treating  the  order  of  amendment  as  equivalent  to  a  judgment 
overruling  the  demurrer  to  the  complaint  in  its  new  form,  we 
think  his  honor  erred. 

In  their  eight  cause  of  action  the  plaintiffs  seek  to  recover  of 
the  defendant  bank  the  sum  of  $5,571.92,  that  being  twice  the 
amount  of  the  usurious  interest  alleged  to  have  been  paid  by  the 
plaintiff  Alexander  in  the  transactions  out  of  which  the  action 
grew. 

This,  as  we  have  just  seen^  they  are  not  at  liberty  to  do,  except 
by  an  action  brought  solely  and  exclusively  for  that  purpose,  and 
much  less  are  they  permitted  to  have  any  standing  in  a  court  of 
equity  until  they  have  waived  their  right  to  the  penalty  imposed 
by  the  act  of  Congress.  A  failure  to  remit  such  a  penalty  was 
held  to  be  a  good  ground  for  demurrer  to  a  bill  seeking  the  aid 
of  a  court  of  equity  in  the  case  of  Branson  v.  Dixon,  1  Mur. 
225.  But  it  may  be  doubted  whether  it  is  so  under  the  Code 
which  undertakes  to  say  of  what  the  causes  for  a  demurrer  shall 
consist.  It  is  not  necessary  in  this  case  that  we  should  consider 
that  question,  or  the  further  question,  whether  a  court  of  equity 
would  not  of  its  own  motoin  withhold  its  aid  in  such  a  case,  as 
the  plaintiffs'  action  must  failfor  the  reasons  first  given. 


NORTH  CAROLINA 


McAden  v.  Commissiouers  of  Mecklenburg  County. 

The  judgment  of  the  court  below  sustainiug  the  demurrer  as 
to  the  third  aod  sixth  causes  of  action  is  affirmed,  and  the  judg- 
ment overruling  the  demurrer  as  to  the  seventh  and  eighth  causes 
of  action  is  reversed,  and  as  to  them  also  the  demurrer  is  sustained. 

Let  this  be  certified  to  the  Superior  Court  of  New  Hanover 
county,  where  the  action  is  pending. 

Error.     Demurrer  sustained. 


MoAden  v.  Commissioners  of  Mecklenburg  County. 

(97N.  C.  355.) 
Taxation  —  stock. 

The  Revenue  Act  of  North  Carolina  (Act  1885,  chap.  177,  §  13)  enumerates  what 
shall  be  deemed  "  solvent  credits,"  and  provides  that  the  party  taxed  "  may 
deduct  from  the  amount  of  solvent  credits  owing  to  him  the  amount  of  col- 
lectible debts  owing  by  him  as  principal  debtor."  Held,  that  the  holder  of 
stock  of  a  National  bank  located  in  said  State  was  entitled  to  deduct  his  in- 
debtedness from  the  valuation  of  his  shares  of  said  stock,  although  Na- 
tional bank  stock  was  not  included  in  the  statute  enumeration  of  "solvent 
credits." 

A  PPEAL  from  Mecklenburg  county. 

W.  P.  Bynum,  for  plaintiff. 

Burwell  <&  Walker,  for  defendants. 

Smith,  C.  J.  The  plaintiff  on  the  1st  day  of  June,  1886, 
being  the  owner  of  two  hundred  shares  of  the  capital  stock  in  the 
Merchants  and  Farmers'  National  Bank,  and  of  one  hundred  and 
thirty-two  shares  in  the  First  National  Bank  of  Charlotte,  both 
organized  and  operating  under  the  act  of  Congress  for  the  forma- 
•  tion  of  National  banking  associations,  at  Charlotte,  rendered  dur- 
ing that  month  a  list  of  his  taxable  property,  in  which  one  hun- 
dred shares  of  such  stock  were  given  in  at  the  par  value  of  $1 00 
per  share. 
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The  shares  were  assessed  by  the  commissioners  at  $85  per  share, 
and  the  plaintifif  charged  with  all  the  stock  at  an  aggregate  value 
of  $28,220,  and  the  list  thus  reformed  delivered  to  the  sheriff  for 
collection.  The  plaintiff  reduced  this  estimated  value  by  deduct- 
ing his  alleged  indebtedness  of  $18,220,  claiming  the  right  to  do 
so,  to  the  sum  stated  in  the  list.  The  sheriff,  acting  under  the 
directions  of  the  Legislature  of  the  State  in  reference  to  the  rais- 
ing of  revenue,  refused  to  make  any  abatement,  and  was  proceed- 
ing to  enforce  payment,  when,  in  an  order  made  in  the  present 
action  against  the  county  commissioners,  they  were  restrained,  he 
having  paid  the  entire  tax  against  him  upon  the  basis  of  the  de- 
duction claimed,  and  as  set  out  in  the  rendered  list. 

The  defendants  demurred  to  the  complaint,  assigning  as  grounds 
therefor ; 

"(1)  That  it  appears  by  the  said  complaint  that  the  shares  of 
stock  of  the  two  National  banks  owned  by  the  plaintiff  were  not, 
when  hsted  for  taxation,  subject  to  deduction  for  debts  owing  by 
him,  and  there  are  no  facts  stated  or  alleged  in  the  complaint  from 
which  it  appears  the  plaintiff's  said  shares  of  stock  are  exempt 
from  taxation,  or  have  been  improperly  and  unlawfully  listed  for 
taxation  by  the  defendant  commissioners.  (2)  That  it  appears  from 
the  complaint  that  by  the  laws  of  this  State  the  defendant  commis- 
sioners are  fully  authorized  and  required  to  list  the  said  shares  of 
stock  for  taxation  in  the  manner  in  which  they  have  hsted  them,  as 
set  forth  in  the  complaint,  and  that  the  taxes  imposed  upon  the  same 
are  due  and  owing  by  the  plaintiff,  and  that  the  defendant  sheriff 
has  the  lawful  power  and  authority  to  collect  the  same,  as  other 
taxes  are  collected.  (3)  That  it  appears  from  the  said  complaint 
the  said  commissioners  have  acted  in  strict  conformity  with  the 
statutes  of  this  State  in  listing  said  shares  of  stock  for  taxation, 
and  it  does  not  appear  that  the  Congress  of  the  United  States  has 
enacted  any  legislation  which  protects  the  said  shai'es  of  stock,  or 
the  plaintiff  as  the  owner  thereof,  from  the  full  operations  of  said 
statutes ;  nor  is  there  any  law  of  Congress  that  restricts  or  limits 
the  power  of  this  State  to  tax  shares  of  stock  of  National  banks, 
so  as  to  deprive  it  of  the  power  exercised  in  this  particular  case." 
Judgment  of  Judge  Montgomery  :  "  This  case  coming  on  to  be 
heard  upon  demurrer  filed  by  the  defendants,  and  the  same  being 
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argued  by  counsel  of  the  parties,  and  considered  by  the  court,  the 
court  doth  overrule  the  demurrer  filed,  and  give  leave  to  the  de- 
fendants to  file  an  answer  to  the  complaint.  It  is  further  ad- 
judged that  the  restraining  order  heretofore  granted  be  continued 
to  the  hearing."  From  this  judgment  the  defendants  appeal. 
The  Revenue  Act  of  1885  (chap.  177,  §  12),  in  its  enumeration  of 
taxable  property,  contains  this  clause,  numbered  5 : 

"The  amount  of  solvent  credits,  including  accrued  interest  uncollected, 
owing  to  the  party,  whether  in  or  out  of  the  State,  whether  owing  by  mort- 
gage, bond,  note,  bill  of  exchange,  certificate,  check,  open  account,  and  due 
and  payable,  or  whether  owing  by  any  State  or  government,  county,  city, 
town  or  township,  individual,  company  or  corporation.  Any  certificate  of 
deposit  in  any  bank,  whether  in  or  out  of  the  State,  and  the  value  of  cotton, 
tobacco  or  other  property  in  the  hands  of  commission  merchants  or  agents,  in 
or  out  of  the  State,  shall  be  deemed  solvent  credits  within  the  meaning  of 
this  act.  If  any  credit  be  not  regarded  as  entirely  solvent,  it  shall  be  given 
at  its  true  current  or  market  value.  The  party  may  deduct  from  the  amount 
of  solvent  credits  owing  to  him  the  amount  of  collectible  debts  owing  by  him 
as  principal  debtor." 

!N"ot  only  are  stocks  not  included  in  the  credits  as  defined  in 
the  clause,  but  some  forms  of  visible  property  —  crops  in  the 
hands  of  agents  —  are  included  in  the  term. 

The  act  of  Congress,  without  the  authority  of  which  no  taxation 
upon  the  shares  of  these  National  banking  associations  could  be 
imposed,  confers  the  power  upon  the  States  within  whose  limits 
they  are  located,  with  the  restriction 

"  That  the  taxation  shall  not  be  at  a  greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual  citizens  of  such  State,  and  that  the 
shares  of  any  National  banking  association  owned  by  non-residents  of  any 
State  shall  be  taxed  in  the  city  or  town  where  thabank  is  located,  and  not 
elsewhere."     U.  S.  R.  S.,  §  5319. 

The  term  "  moneyed  capital "  has  been  construed  to  embrace 
investments  in  banking  associations,  as  well  as  credits  in  a  more 
strict  sense ;  and  hence  that  an  act  denying  deductions  for  indebt- 
edness of  the  share-owner  from  the  value  of  his  stock,  when  it  is 
allowed  to  creditors  who  owe,  is  in  violation  of  the  permitting  act 
of  Congress,  and  is  void  as  to  shareholders  who  are  indebted,  and 
have  not  such  property  as  the  deductions  are  allowed  to  be  made 
from.  The  discrimination  against  such  shares  is  wholly  un- 
authorized. 
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In  Hej^hurn  v.  School  Directors,  23  Wall.  480  ;  1  Nat.  Eank 
Cas.  113,  Chief  Justice  Waite  says :  "  We  cannot  concede  that 
money  at  interest  is  the  only  moneyed  capital  included  in  that 
term  as  here  used  by  Congress.  The  words  are,  '  other  moneyed 
capital.'  That  certainly  makes  stock  in  these  banks  moneyed 
capital,  and  would  seem  to  indicate  that  other  investments  in 
stocks  and  securities  might  be  included  in  that  descriptive  term. " 

In  Adams  v.  Nashville,  95  U.  S.  19  ;"  1  Nat,  Bank  Cas.  148, 
Mr.  Justice  Hunt,  after  remarking  that  the  act  did  not  mean  to 
interfere  with  exemptions  from  taxation  of  homesteads  and  other 
property  for  meritorious  considerations  by  a  State,  adds :  "  The 
plain  intention  of  that  statute  was  to.  protect  the  corporations 
formed  under  its  authority  from  unfriendly  discriminations  of  the 
States,  in  the  exercise  of  their  taxing  powers." 

In  People  v.  Weaver,  100  U.  S.  539 ;  2  Nat.  Bank  Cas.  57,  an 
act  of  New  York  was  declared  null,  in  that  it  refused  to  the 
plaintiff  the  same  deduction,  for  debts  due  by  him,  from  the  val- 
uation of  his  shares  of  National  bank  stock,  that  it  allows  to  those 
who  have  moneyed  capital  otherwise  invested,  etc. 

So,  it  has  been  held  that  while  the  statiTte  of  the  State  requires 
all  moneyed  capital,  including  National  bank  shares,  to  be  assessed 
at  its  true  cash  value,  the  systematic  and  intentional  under-valua- 
tion  of  all  other  moneyed  ca^iital,  and  of  shares  in  National  banks 
at  their  full  value,  is  a  violation  of  the  act  of  Congress.  Pelton 
V.  National  Bank,  101  IT.  S.  143 ;  2  Nat.  Bank  Cas.  85 ;  Oum- 
mings  v.  National  Bank,  101  U.  S.  153 ;  2  Nat.  Bank  Cas.  74. 

The  subject  was  more  elaborately  examined  in  Hills  v.  Ex- 
change Bank,  ]05  U.  S.  319 ;  ante  45,  on  appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  New 
York.  The  suit  was  brought  by  the  bank,  suing  in  right  of  and 
as  representing  the  stockholders,  to  prevent  the  enforcement  of 
the  tax  imposed  by  the  State  upon  National  bank  shares,  on  the 
ground  that  no  provision  was  made  "  for  deduction  from  the 
assessed  value  of  these  shares  of  the  debts  honestly  owing  by  the 
shareholders."  The  Circuit  Court  declared  the  enactment  void, 
and  while  this  ruling  was  reversed,  it  was  declared  that  the  share- 
holder had  a  right  to  have  bis  own  indebtedness  taken  from  the 
valuation  of  his  shares. 
Vol.  Ill— 88. 
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It  was  again  considered  in  Kva/nsville  Bcmk  v.  Srition,  105 
U.  S.  322  ;  am,te  48,  in  which  the  opinion  of  the  majority  of  the 
court  is  delivered  by  Mr.  Justice  Millbe.  He  reiterates  the 
proposition  "  that  the  taxation  of  bank  shares  by  the  Indiana  stat- 
ute, without  permitting  the  shareholder  to  deduct  from  their 
"assessed  value  the  amount  of  his  ionafide  indebtedness,  as  in  the 
case  of  other  investments  of  moneyed  capital,  is  a  discrimination 
forbidden  by  the  act  of  Congress."  The  statute  referred  to,  some- 
what like  our  own,  and  less  obnoxious  to  the  objection,  allowed 
the  tax  payer' s  debts  to  reduce  his  (1)  credits  or  money  at  inter- 
est, either  within  or  without  the  State,  at  par  value ;  and  (2)  all 
other  demands  against  persons  or  bodies  corporate,  either  within 
or  without  this  State.  Three  of  the  court  dissented,  the  chief 
justice  and  Mr.  Justice  Geay  being  of  opinion  that  the  deduc- 
tions allowed  of  one  indebtedness  from  another  indebtedness  was 
not  within  the  purview  of  the  enactment,  and  was  not  a  prohibited 
discrimination ;  while  Mr.  Justice  Beadiet  held  the  whole  pro- 
vision for  taxing  National  bank  shares  inoperative,  whether  the 
owner  owed  debts  to  be  deducted  or  not.  The  State  statute  was 
held  by  the  court  to  be  void  only  as  it  interfered  with  the  right 
of  one,  in  debt,  to  have  his  valuation  of  stock  diminished  thereby, 
when  subjected  to  taxation. 

These  cases  settle  the  question  oi  construction,  and  we  abide 
by  the  rulings  in  them.  There  is  no  error,  aud  this  will  be  certi- 
fied to  the  court  below. 


Bank  t.  Zent. 

(39  Ohio  St.  105.) 

Deposit  —  special — liability  for  —  negligence  —  evidence  —  demand. 

National  banks  may  accept  special  deposits. 

Where  a  National  bank  has  been  accustomed  to  receive  United  States  bonds 
as  special  deposits  gratuitously,  it  is  liable  for  any  loss  thereof  occurring 
through  the  want  of  that  degree  of  care  which  good  business  men  would  ex- 
ercise in  keeping  property  of  such  value. 
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A  demand  of  said  bonds,  and  a  refusal  by  the  bank  to  deliver  the  same,  with 
no  other  explanation  of  such  refusal  than  the  statement  that  the  bank  has 
no  such  bonds  in  its  possession,  furnish  sufficient  proof  of  loss  by  such 
negligence  as  will  render  the  bank  liable  therefor. 

ERROR  to  the  District  Court  of  Richland  county.  Action  in 
.  the  Court  of  Common  Pleas  of  Richland  county,  to  recover 
the  value  of  United  States  bonds  deposited  with  tlie  First  National 
Bank  of  Mansiield.  Judgment  in  favor  of  the  present  defendants 
in  error  affirmed  by  the  District  Court.  The  facts  are  stated  in 
the  opinion. 

Tenner  &  Tracy  and  H.  0.  Hedges,  for  plaintiff  in  error. 

Dirlam  <&  Leyman,  for  defendants  in  error. 

Upson,  J.  In  behalf  of  the  plaintiffs  in  error  it  is  insisted,  that 
whatever  contract  or  arrangement  existed,  was  between  the  de- 
fendants in  error  and  W".  S.  Hiekox  individually,  and  nob  as  an 
officer  of  tlie  bank,  and  that  if  he  did  attempt  to  bind  the  bank, 
without  the  knowledge  of  the  directors,  the  agreement  wan  ultra 
vires  and  absolutely  void.  Upon  a  careful  examination  of  the 
testimony,  all  of  which  is  set  forth  in  the  bill  of  exceptions,  we 
are  of  opinion  that  it  fully  warranted  the  Court  of  Common  Pleas 
in  finding  that  the  bonds  described  in  the  petition  were  received 
by  the  bank  as  a  special  deposit  for  safe-keeping  ;  that  with  the 
full  knowledge  and  acquiescence  of  its  directors  and  officers,  the 
bank  engaged  in  the  business  of  receiving  United  States  bonds  on 
deposit  for  safe-keeping,  and  that  Hiekox,  as  cashier,  had  general 
authority  to  receive  such  special  deijosits  for  the  bank.  We  do 
not  think  the  right  of  the  defendants  to  recover  the  value  of  the 
bonds  depends  upon  proof  tliat  special  atithority  was  given  to  the 
cashier  in  this  particular  instance. 

The  testimony  shows  that  some  of  the  bonds  were  actually  sold, 
and  the  proceeds  converted  to  the  use  of  the  bank,  and  it  might 
well  have  been  regarded  as  proved,  that  all  of  the  bonds  in  this 
case  have  been  thias  converted,  but  we  decide  this  case  upon 
grounds  common  to  all  of  the  cases  submitted  with  this. 

The  first  question  of  law  presented  by  the  record  is,  had  the 
<;ashier  power  to  bind  the  bank  by  receiving  the  bonds  as  a  special 
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deposit  for  safe-keeping  ?  In  the  case  of  Wiley  v.  First  National 
Bank  of  Brattleboro,  47  Yt.  546;  1  Nat.  Bank  Gas.  905,  the  Su- 
preme Court  of  Vermont  decided  that  the  taking  of  special  de- 
posits, to  keep  merely  for  the  accommodation  of  the  depositor,  is 
not  within  the  authorized  business  of  National  banks,  and  that 
their  cashiers  have  no  power  to  bind  them  on  any  express  con- 
tract accompanying,  or  any  implied  contract  arising  out  of  such 
taking.  In  a  number  of  other  cases  decided  by  State  courts,  it 
was  also  held  that  National  banks  were  not  responsible  for  the 
safe-keeping  of  special  deposits  intrusted  to  their  care,  even  .when 
such  deposits  were  made  with  the  knowledge  and  acquiescence  of 
the  directors,  and  that  the  banks  could  not  be  held  liable  even 
for  the  gross  negligence  of  their  officers.  These  decisions  rest 
upon  the  assumption  that  the  act  under  which  National  banks 
are  organized  expressly  sets  forth  the  powers  conferred  upon  those 
banks,  and  does  not  include  among  them  power  to  receive  special 
deposits,  and  that  such  power  is  not  given  them  by  the  grant  of 
all  such  incidental  powers  as  shall  be  necessary  to  carry  on  the 
business  of  banking.  The  proper  construction  of  the  Banking 
Act  has  however  since  this  action  was  brought,  been  conclusively 
determined  by  the  Supreme  Court  of  the  United  States,  in  the 
case  of  First  Nat.  BanTc  of  Carlisle  v.  Graham,  100  U.  S. 
699  ;  2  Nat.  Bank  Cas.  64,  in  which  that  court  decided  not  only 
that  if  a  bank  be  accustomed  to  take  such  deposits  as  the  one  in 
question,  and  this  is  known  and  acquiesced  in  by  the  directors,  it 
is  liable  to  the  same  extent  as  if  the  deposits  had  been  authorized 
by  the  terms  of  the  charter,  but  also  decided  that  the  provision  of 
the  law  authorizing  a  bank  after  its  failure  "  to  deliver  special 
deposits,"  clearly  implied  that  it  might,  as  a  part  of  its  legitimate 
business,  receive  such  special  deposits.  In  the  case  now  under 
consideration,  it  was  proved  to  have  been  a  part  of  the  ordinary 
business  of  the  bank  to  receive  United  States  bonds  for  safe-keep- 
ing, and  it  follows  that  the  cashier  in  dealing  with  the  defendants 
in  error  acted  within  the  scope  of  his  authority  as  cashier,  and 
that  the  bank  was  therefore  bound  by  his  acts. 

.The  degree  of  care  required  of  the  bank  depends  upon  the  na- 
ture of  the  bailment.  There  is  strong  proof  that  the  bonds  were 
taken  not  merely  for  the  accommodation  of  the  owners,  but  for 
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the  benefit  and  profit  of  the  bank.  It  may  be  conceded  however, 
for  the  purpose  of  this  decision,  that  no  advantage  or  compensa- 
tion was  to  be  received  by  the  bank  for  the  responsibility  which 
it  incurred.  It  is  usually  stated  that  a  bailee- who  is  to  receive  no 
reward  is  liable  only  for  gross  negligence,  and  some  of  the  cases 
hold  that  such  a  bailee  is  responsible  only  for  the  want  of  that 
care  which  is  taken  by  the  most  inattentive.  But  that  rule  can- 
not be  applied  to  all  cases  of  bailment  without  reward  ;  for  when 
securities  are  deposited  with  persons  accustomed  to  receive  such 
deposits,  they  are  liable  for  any  loss  occurring  through  the  want 
of  that  care  which  good  business  men  would  exercise  in  regard  to 
property  of  such  value.  This  was  the  degree  of  ca:re  required  of 
the  bank  in  this  case.  Were  the  bonds  lost  for  the  want  of  such 
care  ?  They  were  demanded  by  the  defendants  in  error,  and  the 
only  excuse  given  for  not  delivering  them,  as  stated  in  the  answer, 
was  that  "  the  said  bank  not  having  any  such  bonds  in  its  posses- 
sion did  not  deliver  any  to  the  plaintiffs."  No  explanation  was 
offered  and  no  reason  given  for  the  bonds  not  being  in  the  posses- 
sion of  the  bank.  We  hold  that  under  these  circumstances,  the 
proof  of  demand,  and  the  refusal  to  deliver,  was  sufficient  evidence 
that  the  bonds  had  been  lost  by  the  gross  negligence  of  the  bank) 
if  not  converted  to  its  own  use. 
Judgment  affirmed. 


Cleveland  v.  Shoeman. 

(40  Ohio  St.  176.) 

Party — hank  as  pledgee  of  warehouse  receipt  in  replevin.    Warehouse  receipt  — 
power  to  lend  on  seourity  of. 

A  National  bank  having  made  a  loan  on  the  security  of  a  warehouse  receipt 
for  merchandise,  is  a  proper  party  defendant  to  a  suit  in  replevin  by  the  con- 
signor and  owner  of  the  merchandise  against  the  warehouse  keeper. 

A  Nationals  bank  has  power  to  lend  money, upon  the  note  or  other  personal 
obligation  of  the  borrower  secured  by  the  pledge  of  a  warehouse  receipt  for 
merchandise  as  collateral  security. 

A  factor  holding  a  warehouse  receipt  for  the  delivery  of  merchandise  consigned 
to  him  by  the  owner  to  sell  on  commission,  in  order  to  obtain  a  loan  from  a 
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bank,  gave  to  the  bank  his  negotiable  promissory  notpj  and  as  collateral  se- 
curity  therefor  (and  not  to  secure  any  antecedent  debt  or  demand),  duly 
transferred  and  -delivered  to  the  bank  the  warehouse  receipt,  and  made  an 
agreement  with  the  bank;  for  the  disposition  of  the  merchandise. 
Jleld,  that  under  the  act  of  March  13,  1844  (1  S.  &  C.  420),  if  the  bank  in  good 
faith  loaned  the  money,  and  took  the  warehouse  receipt,  and  made  said 
agreement,  upon  the  faith  that  the  factor  was  the  true  owner  of  the  mer- 
chandise, such  transfer  and  agreement  were  valid,  and  the  bank  was  entitled 
to  hold  the  merchandise  as  security  for  the  payment  of  the  note. 

EEROR  to  the  District  Court  of  Cuyahoga  county.  Samuel 
Shoeman  and  Samuel  Cove,  defendants  in  error,  sent  S. 
r.  Lester,  a  merchant  in  Cleveland,  Ohio,  one  hundred  barrels 
of  flour  to  be  sold  on  commission  and  the  proceeds  to  be  sent  to 
the  defendants  in  error. 

On  June  9,  18Y4-,  Lester  placed  the  flour  in  the  warehouse  of 
Cleveland,  Brown  &  Co.,  and  received  from  them  a  warehouse 
receipt  in  his  own  name. 

On  the  same  day  he  obtained  from  the  First  National  Bank  of 
Cleveland,  Ohio,  a  loan  of  $600,  and  executed  to  the  bank  his 
promissory  note  for  that  amount,  the  note  stating  that  he  pledged 
said  receipt  as  security,  and  he  then  declaring  that  he  owned  the 
flour  and  the  receipt  being  attached  to  the  note. 

On  July  3,  1874,  this  action  of  replevin  was  brought  by  the  de- 
fendants in  error,  in  the  Court  of  Common  Pleas  of  Cuyahoga 
county,  by  which  fifty  barrels  of  said  flour  were  delivered  by  the 
sberiff  to  the  defendants  in  error.  The  bank,  on  the  application 
of  Cleveland,  Brown  &  Co.,  was  made  party  defendant. 

Upon  tbe  trial  the  plaintiffs  asked  the  court  to  charge  the  jury 
"  that  a  JSTational  bank  cannot  lawfully  take  personal  property  as 
security  for  a  loan  of  money.  A  warehouse  receipt  delivered,  de- 
livers possession  of  the  property,  and  this  transaction  was  the  tak- 
ing by  the  bank  of  personal  property  as  a  security  for'  a  loan,  and  is 
void."  Refused.  Exception.  Plaintiff  further  requested  the 
court  to  charge  the  jury  as  follows :  "  If  the  bank  defendant  did 
not  know,  but  by  reasonable  inquiry  could  have  ascertained  that 
this  flour  was  held  by  Lester  to  be  sold  on  commission,  but  did 
not  make  such  inquiry,  that  the  plaintiff  is  entitled  to  recover." 
Refused,  except  with  the  following  qualifications :  "  But  if  the 
officer  or  officers  of  the  bank  at  the  time  the  money  was  loaned 
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and  the  warehouse  receipt  takea  as  security  therefor  were  informed 
by  Lester  that  he  was  the  owner  of  the  flour,  and  the  bank  relied 
upon  such  information  and  loaned  the  money  on  the  faith  of  that 
security,  the  bank  would  not  be  bound  to  make  further  inquiry 
as  to  the  ownership  of  the  flour."  Exception.  Plaintiff  requested 
the  court  to  charge  the  jury  as  follows  :  "  If  the  jury  find  that 
plaintiffs  put  the  fifty  barrels  of  flour  in  question  into  the  hands, 
of  Lester  to  sell  on  commission  as  a  factor  or  agent  of  plaintiff, 
and  the  plaintiffs  were  the  owners  of  said  flour  at  the  time  of  the 
transfer  of  the  warehouse  receipt  and  property  to  the  defendant 
bank,  said  Lester  had  no  rightful  authority  to  transfer  said  ware- 
house receipt  and  said  flour  to  the  defendant  bank  as  collateral 
security  to  secure  a  loan  to  himself,  nor  had  the  bank,  the  defend- 
ant, any  rightful  authority  to  receive  and  hold  said  flour  for  such 
purposes,  and  said  transaction  respecting  said  flour  is  void  as  to 
the  plaintiffs  and  they  are  entitled  to  recover."  Refused.  Ex- 
ception. The  court  charged  the  jury  that  if  the  bank  in  good 
faith  loaned  Lester  the  money  and  took  the  flour,  believing  in 
good  faith  it  was  Lester's,  it  was  valid,  to  which  the  plaintiff  ex- 
cepted. 

Yerdict  against  the  defendants  and  judgment  therein.  On 
plaintiff's  petition  in  error  in  the  District  Court  the  judgment  of 
the  Common  Pleas  was  reversed. 

Petition  in  error  in  this  court  to  reverse  the  judgment  of  the 
District  Court  and  affirm  that  of  the  Court  of  Common  Pleas. 

O.  0.  Baldwin  and  Z.  W.  Ford,  for  plaintiff  in  error. 

L.  R.  Critohfleld,  for  defendant  in  error. 

DiCKMAN,  J.  There  was  no  error  in  making  the  bank  a  party 
defendant  to  this  action  in  the  court  below.  The  bank  claimed 
an  interest  in  the  controversy  adverse  to  the'  plaintiffs.  The  ques- 
tion involved  was  the  right  of  the  plaintiffs  to  the  possession  of 
the  property  replevied,  and  the  bank  claiming  to  be  the  pledgee 
of  the  warehouse  receipt  and  the  property  it  represented  as  col- 
lateral security  for  the  payment  of  Lester's  note,  became  a  neces- 
sary party  to  a  complete  determination  of  the  question  involved. 
Code,  §  35.  " 
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It  is  contended  by  the  defendants  in  error,  that  under  the 
seventh  clause  of  section  5136,  U.  S.  E.  S.,  a  National 
bank  has  no  power  to  loan  money  upon  a  note  secured  by  the 
pledge  of  a  warehouse  receipt  for  merchandise  as  collateral  secu- 
rity. By  the  said  section,  every  National  banking  association  is 
authorized  "  to  exercise  by  its  board  of  directors  or  duly  author- 
ized officers  or  agents,  subject  tq  law,  all  such  incidental  powers 
as  shall  be  necessary  to  carry  on  the  business  of  banking  by  dis- 
counting and  negotiating  promissory  notes,  drafts,  bills  of  exchange 
and  other  evidences  of  debt ;  by  receiving  deposits ;  by  buying 
and  selling  exchange,  coin  and  bullion ;  by  loaning  money  on 
personal  security ;  and  by  obtaining,  issuing  and  circulating  notes 
according  to  the  provisions  of  this  title." 

A  warehouse  receipt,  like  a  bill  of  lading,  is  a  symbol  of  the 
property  designated  in  it,  and  stands  in  the  place  of  the  property 
it  represents.  The  question  therefore  arises,  whether  the  bank 
transcended  its  power  in  taking  the  warehouse  receipt  as  collateral 
security  for  the  note  of  Lester.  The  section  of  the  statute  under 
consideration  contains  several  distinct  and  independent  grants  of 
power  —  neither  grant  being  a  limitation  on  any  other  —  and  dcT 
scribes  the  kind  of  banking  in  which  National  banking  associa- 
tions are  authorized  to  engage.  To  render  these  grants  effective, 
such  associations  are  authorized  to  exercise  such  incidental  powers 
as  shall  be  necessary  to  carry  on  the  kind  of  banking  per^ 
mitted.  A  National  bank  therefore,  empowered  to  carry  on  the 
business  of  banking  "by  loaning  money  on  personal  security," 
may  also  exercise  all  powers  incidental  thereto.  Yested  with  such 
authority,  we  do  not  think  that  in  making  a  loan  on  the  personal 
obligation  of  the  borrower  with  a  warehouse  receipt  as  collateral 
security  thereto,  the  bank  exceeds  its  statutory  powers.  It  is  not 
to  be  limited  in  taking  security  for  discounts  and  loans,  to  the 
personal  undertaking  of  the  borrower,  or  to  the  security  afforded 
by  the  names  of  indorsers  or  personal  sureties,  but  may  take  a 
pledge  of  bonds,  choses  in  action,  stock  of  a  corporation,  bills  of 
lading,  and  other  personal  chattels.  The  language  "personal 
security  "  would  seem  to  refer  to  other  personal  security  than  is 
mentioned  in  the  first  grant  of  power  in  section  5136  —  author- 
izing the  business  of  banking  "  by  discounting  and  negotiating 
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promissory  notes,"  etc.  Dillon,  J.,  in  Pittsburgh  Ca/r  Works 
T.  State  National  Bank  of  Keokuk,  1  Nat.  Bak  Cas.  315,  says : 
"  The  words  '  loans  on  personal  security '  in  the  Banking  Act  are 
used  in  contra-distinction  to  real  estate  security  ;"  and  in  that  case 
it  was  held  that  a  National  bank  might  take  personal  chattels  — 
e.  g.,  a  locomotive  —  as  security  for  discounts  and  Ijoans.  And  while 
■section  5136,  if  not  in  terms,  clearly  by  implication,  prohibits  a 
loan  on  real  estate,  yet  the  Supreme  Court  of  the  United  States  in 
National  Bank  v,  Matthews,  98  U.  S.  621;  2  Nat.  Bank  Cas.  12  — 
not  narrowing  the  application  of  the  words  "  pers6nal  security  "  — 
held  that  where  a  National  bank  loaned  money,  and  as  collateral 
security  took  the  assignment  of  a  note  secured  by  a  mortgage 
of  lands  with  a  power  of  sale  thereto  annexed,  the  bank  was  en- 
titled upon  non-payment  of  the  loan  at  maturity,  to  enforce  the 
collection  of  the  note  by  a  sale  of  the  lands. 

Without  commenting  upon  the  numerous  authorities  which  have 
been  brought  to  our  notice,  we  are  of  the  opinion  that  the  court 
below  did  not  err  in  refusing  to  charge  the  jury  that  a  National 
bank  could  not  lawfully  take  personal  property  as'  security  for  a 
loan  of  money;  and  in  taking  the  warehouse  receipt  from  Lester 
as  collateral  security  for  the  loan  made  to  him,  the  bank  did  not 
transcend  its  powers. 

We  find  no  error  in  the  refusal  of  the  court  below  to  charge 
the  jury  as  requested,  nor  in  the  charge  as  given,  in  reference  to 
the  care  used  in  making  the  loan  to  Lester,  and  the  measure  of 
inquiry  as  to  the  ownership  of  the  flour  that  was  required  of  the 
bank,  before  making  the  loan.  Furthermore,  we  find  no  error, 
either  in  the  refusal  of  the  court  to  give  in  charge  to  the  jury  the 
last  request  of  the  plaintiff  contained  in  the  bill  of  exceptions,  or 
in  the  charge  thereupon  given,  "  that  if  the  bank  in  good  faith 
loaned  Lester  the  money  and  took  the  flour,  believing  in  good 
faith  it  was  Lester's,  the  transaction  was  valid." 

By  the  general  rule  of  the  common  law,  an  agent  or  factor,  in- 
trusted with  the  goods  of  his  principal  to  sell,  could  not  pledge 
the  same  so  as  to  authorize  the  pledgee  to  hold  them  for  advances 
made  thereon  to  the  factor  or  agent.  Patterson  v.  Tash,  2 
Strange,  1178;  Dauhigny  v.  Duval,  5  T.  E.  604.  But  in  modi- 
fication of  the  common-law  rule  in  this  respect,  statutes  have  been 
Vol.  Ill— 89. 
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passed  in  England  and  in  this  conntry,  protecting  the  rights  of  tlie 
pledgee  to  the  extent  of  the  advances  he  had  made  upon  the 
faith  of  the  pledge,  and  in  the  belief  that  the  factor  was  the 
owner  of  the  goods.  By  the  act  of  March  12,  1844,  sections  3 
and  4  (1  S.  &  C.  421),  in  force  at  the  commencement  of  this  ac- 
tion, and  the  same  as  sections  3216  and  321Y  of  the  Eevised  Stat- 
utes, it  was  provided : 

"  §  3.  Every  factor  or  agent,  intrusted  with  tlie  possession  of  any  bill,  of 
lading,  custom-house  permit  or  warehouse  keeper's  receipt  for  the  delivery  of 
any  such  merchandise,  and  every  such  factor  or  agent,  not  having  the  docu- 
mentary evidence  of  title,  who  shall  be  intrusted  with  the  possession  of  any 
merchandise  for  the  purpose  of  sale,  or  as  a  security  for  any  advances  to  be 
made  or  obtained  thereon,  shall  be  deemed  to  be  the  true  owner  thereof,  so 
far  as  to  give  validity  to  any  contract  made  by  such  agent  with  any  person  for 
the  sale  or  disposition  of  the  whole  or  any  part  of  such  merchandise,  for  any 
money  advanced,  or  negotiable  instrument  or  other  obligation  in  writing, 
given  by  such  other  person  upon  the  faith  thereof. 

"§  4.  Every  person  who  shall  hereafter  accept  any  such  merchandise  in  de- 
posit from  any  such  agent,  as  security  for  any  antecedent  debt  or  demand, 
shall  not  acquire  thereby,  or  enforce  any  right  or  interest  in  or  to  such  mer- 
chandise or  document,  other  than  was  possessed  or  might  have  been  enforced 
by  such  agent,  at  the  time  of  such  deposit." 

These  provisions  of  the  statute  are  not  to  be  construed  as  fur- 
nishing protection  to  those  who  deal  with  factors  or  agents  out  of 
the  ordinary  course  of  business,  with  knowledge  of  their  true 
character,  and  knowing  that  their  power  is  restricted  by  the  owner, 
in  reference  to  the  merchandise  intrusted  to  them.  While  modi- 
fying the  general  rule  of  the  common  law,  these  enactments  rest 
upon  the  preservation  of  good  faith  and  honest  dealing,  on  the 
part  of  persons  contracting  with  factors  for  a  pledge  of  the  prop- 
erty held  by  them  in  a  fiduciary  capacity.  Applying  these  statu- 
tory provisions  to  the  facts  in  this  ease,  we  are  led  to  the  conclu- 
sion, that  where  a  factor  holding  a  warehouse  receipt  for  the  de- 
livery of  merchandise  consigned  to  him  by  the  owner  to  sell  on 
commission,  obtains  a  loan  at  a  bank  on  his  promissory  note,  and 
as  collateral  security  therefor  (and  not  to  secure  any  antecedent 
debt  or  demand)  duly  transfers  to  the  bank  the  warehouse  receipt, 
and  makes  an  agreement  with  the  bank  for  the  disposition  of  the 
merchandise,  if  the  bank  in  good  faith  loans  the  money,  and  takes 
the  warehouse  receipt,  and  makes  such  agreement  upon  the  faith 
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that  the  factor  is  the  true  owner  of  the  merchandise,  such  trans- 
fer and  agreement  will  be  valid,  and  the  bank  will  be  entitled  to 
hold  the  merchandise  as  security  for  the  payment  of  the  note. 

It  is  not  necessary  here  to  consider  what  would  be  the  rights 
of  the  First  National  Bank,  or  how  far  they  would  be  affected, 
had  it  made  the  loan  to  Lester  solely  on  the  faith  of  the  property 
pledged.  It  is  evident  from  the  record  that  Lester's  note  was 
taken  and  the  money  loaned  to  him  not  only  on  the  faith  of  the 
thing  pledged,  but  on  the  faith  of  his  title  to  the  property.  The 
merchandise  was  accepted  by  the  bank,  not  as  security  for  any  an- 
tecedent debt  or  demand,  but  for  a  new  stnd  simultaneous  loan  or 
advance  of  money. 

We  are  therefore  of  the  opinion  that  the  bank  was  entitled  to 
hold  the  flour  represented  by  the  warehouse  receipt  as  security 
for  the  payment  of  Lester's  note,  and  that  the  judgment  of  the 
District  Court  must  be  reversed,  and  that  of  the  Court  of  Com- 
mon Pleas  affirmed. 

Judgment  accordingly. 


Bank  v.  McIntieb. 

(40  Ohio  St.  528.) 

Organization  from,  State  hank.    Executor  —  agreement  —  construction  —  statute 
of  Kmitations — fraud. 

Where  a  National  bank  is  in  fact  organized  as  the  successor  of  a  State  bank 
with  the  consent  of  more  than  two-thirds  of  the  stockholders,  it  may  hold 
and  own  assets  of  its  predecessor,  although  in  form  it  was  organized  as  a 
new  bank,  and  the  assets  were  transferred  to  it  as  if  by  sale  and  purchase. 

After  a  mortgage  creditor  had,  in  two  actions,  obtained  decrees  for  sales  of 
the  mortgaged  premises,  the  j  adgment  debtor  died  testate.  The  will  gave 
power  to  the  executor  to  sell  lands  to  pay  debts.  The  holder  of  the  de- 
crees and  the  executor  agreed  that  the  latter  might  sell  the  mortgaged  lands 
under  said  power  —  he  promising  to  pay  said  decrees  in  full  out  of  the  pro- 
ceeds, or  out  of  other  assets  of  the  estate  as  preferred  claims.  The  ex- 
ecutor sold  the  lauds  for  more  than  was  due  under  the  decrees;  paid  noth- 
ing on  the  decrees;  paid  out  and  distributed  the  entire  estate  to  others,  and 
died.     In  an  action  by  the  holder  of  said  decrees  against  the  executor's  es- 
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tate:  Seld,  (1)  said  agreement  in  effect  "  allowed "  the  decrees  as  valid 
claims  against  the  estate  of  the  mortgage  debtor ;  (2)  the  holder  of  the  de- 
crees had  a  specific  interest  in  so  much  of  the  purchase-money  received 
by  the  executor  as  equaled  the  sum  due  on  the  decrees  ;  and  under  the 
agreement,  held  a  like  interest  in  the  other  assets  of  the  estate,  as  soon  as 
the  executor  applied  said  purchase-money  upon  other  debts  ;  (3)  as  soon  as 
the  executor,  by  parting  with  those  assets  to  others,  made  it  impossible  to 
pay  said  decrees  out  of  his  testator's  estate,  he  became  individually  liable 
to  the  holder  of  said  decrees  ;  (4)  suet  act  by  the  executor  was  a  fraud  upon 
the  holder  of  the  decrees,  and  no  statute  of  limitation  could  begin  to  run  in 
his  favor  until  said  creditor  had  notice  of  the  act. 

EEROE  to  the  District  Court  of  Knox  county.  The  head-note 
and  opinion  show  the  case. 

John  G.  Devin,  for  plaintiff  in  error. 

A.  H.  Mclntire  and  J.  D.  Critchfield,  for  defendant  in  error. 

GrEAiJGEE,  C.  J.  Had  the  plaintiff  power  to  become  the  owner 
of  the  assets  of  the  Western  Reserve  Rank,  including  the  decrees 
and  judgments  against  Norton  ? 

Congress  intended  to  encourage  the  conversion  of  State  banks 
into  National  banks.  To  further  this  intent  it  provided  an  easy 
mode  of  effecting  the  change  without  materially  interrupting  the 
business  of  the  bank.  When  that  mode  was  adopted  the  National 
bank  became  the  owner  of  all  the  assets  of  its  predecessor  (the 
State  bank),  of  whatever  nature.  In  this  case  the  First  National 
Bank  of  Warren  was  organized  by  the  stockholders  of  the  State 
bank  ;  it  actually  succeeded  the.  Western  Reserve  Bank  of  War- 
ren in  its  location  and  business,  and  became  possessed  of  no  assets 
that  would  not  have  belonged  to  it  if  the  statutory  mode  of  trans- 
formation had  been  adopted.  In  another  mode  the  new  National 
bank  was  legally  constituted  and  assets  of  its  predecessor  trans- 
ferred to  it.  As  we  construe  the  "Act  to  provide  a  National 
currency  "  it  clothes  a  National  bank  with  power  to  succeed  a 
State  bank  ;  to  hold  and  own  its  assets,  and  then  pursue  the  busi- 
ness of  banking  under  the  limitations  of  the  act  itself.  Whether 
it  becomes  such  successor  in  the  mode  provided  by  the  act,  or 
in  the  manner  adopted  by  the  plaintiff,  is  immaterial  in  this  case. 
We  hold  that  the  plaintiff  is  the  legal  owner  of  the  claims  set  out 
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in  the  petition  as  amended.  See  first  paragraph  of  the  syllabus 
in  Ehrman  v.  Ins.  Co.,  35  Ohio  St.  324  ;  also  the  last  para- 
graph of  the  opinion  of  Peck,  J.,  in  White's  Bank  of  Buffalo 
V.  Toledo  Ins.  Go.,  12  id.  610. 

What  is  the  nature  of  these  claims  ?  ' 

Before  Norton's  death  the  Western  Eeserve  Bank  had  obtained 
a  personal  judgment  against  him  in  one  case  and  decrees  in  both 
for  the  sale  of  the  mortgaged  premises.  Instead  of  making  the 
executor  a  party  to  the  cases,  and  enforcing  sales  under  the  de- 
crees, the  bank  and  Norton's  executor  agreed  that  the  latter 
might  use  the  power  to  sell,  given  by  the  will,  he  agreeing,  as 
executor,  to  pay  the  decrees  in  full  with  interest  and  costs,  as 
preferred  claims.  This  agreement  entitled  the  bank  to  receive 
from  the  executor  so  much  of  the  proceeds  of  the  mortgaged 
premises  as  equaled  the  decrees  with  the  interest  iand  costs,  or  to 
receive-  a  like  amount  out  of  the  other  Norton  assets,  notwith- 
standing such  payment  to  it  might  consume  those  assets  and  leave 
other  liabilities  of  that  estate  unpaid.  This  arrangement  was 
beneficial  to  the  estate.  It  saved  further  costs  and  expenses  in 
the  suits,  and  gave  the  executor  at  least  an  opportunity  for  get- 
ting higher  prices  for  the  land.  Such  an  agreement  was  within 
the  scope  of  the  executor's  powers,  and  made  it  unnecessary  for 
the  bank  to  formally  present  the  claims  for  allowance.  If  any 
such  presentation  was  necessary,  this  agreement  accepted  the 
statements  of  Mr.  Scribner  as  such  presentation,  and  admitted 
that  both  decrees  were  valid  claims  against  the  estate.  We  think 
the  four  years'  statute  of  limitation  did  not  apply  to  either  of 
them  under  the  facta  stated  in  the  petition  as  amended  or  in  the 
reply,  and  the  Common  Pleas  did  not  err  in  overruling  the  de- 
murrer to  the  reply  to  that  defense. 

Under  the  agreement  the  executor  was  required  to  pay  the  de- 
crees out  of  the  proceeds  of  the  mortgaged  premises,  or  out  of 
the  Norton  estate  as  preferred  claims.  So  long  as  he  retained 
enough  of  that  estate  to  make  such  payment,  he  did  not  make 
himself  individually  liable  to  the  bank.  This  action  is  predica- 
ted upon  such  individual  liability.  It  is  true  that  the  petition 
charges  that  part  of  the  proceeds  of  the  mortgaged  premises 
and  other  assets  of  the  Norton  estate  had  come  into  the  posses- 
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sion  of  the  defendants,  and  sought  to  give  effect  to  a  lien  upon 
them ;  but  it  prayed  for  a  judgment  against  the  Hurd  estate,  and 
the  evidence  showed  that  no  Norton  assets  came  to  the  defend- 
ants. The  defendants  are  not  liable  in  this  action  as,  in  any 
sense,  the  representatives  of  the  Norton  estate.  Their  only 
power  and  duty  touching  that  estate  was  to  file  an  account 
showing  Hurd's  transactions  ■while  executor,  and  to  deliver  to 
his  successor,  when  appointed,  the  remaining  moneys  and  assets, 
if  any,  of  that  estate. 

Treating  the  action  as  one  against  the  Hurd  estate,  upon  his 
individual  liability,  when,  if  ever,  did  the  statute  of  limitations 
begin  to  run  ?  So  long  as  he  retained  assets  of  Norton,  suf- 
ficient to  pay  the  decrees  in  full,  his  meye  delay  to  make  the 
promised  payment  created  no  personal  liability.  So  long  as  the 
settlement  of  the  Norton  estate  remained  open  ;  so  long  ^  Hurd 
delayed  to  file  his  accounts  in  the  Probate  Court,  all  unpaid 
claims  that  he,  as  executor,  had  admitted  to  be  valid,  remained 
in  full  force  and  effect  against  that  estate.  Holding  the  moneys 
and  assets  of  the  estate  in  a  trust  capacity,  he  held  them  subject 
to  the  right  of  the  bank  to  priority  in  payment,  and  the  mo- 
ment he,  by  otherwise  applying  them,  made  it  impossible  for 
him  to  pay  the  bank  out  of  the  Norton  estate,  he  became  indi- 
vidually liable  to  the  bank.  But  as  such  payment  by  him  under 
the  case  shown  was  a  fraud  upon  the  bank,  the  statute  would 
not  begin  to  run  in  his  favor,  if  at  all,  until  the  bank  had  knowl- 
edge that  he  had  so  acted  as  to  incur  this  liability. 

The  petition  does  not  show  when  the  bank  first  acquired  such 
knowledge.  As  it  set  out  a  valid  claim  to  the  proceeds  of  the 
sale  of  the  mortgaged -premises  and  averred  that  part  of  said  pro- 
ceeds were  in,  defendant's  hands,  the  Common.  Pleas  did  not  err 
in  overruling  the  demurrer  to  the  petition  as  amended. 

The  defendants  sought  to  avail  themselves  of  the  six  years'  bar. 
This  imposed  upon  them  the  burden  of  proving  that  Hurd  indi- 
vidually ought  to  have  been  sued  more  than  six  years  before  this 
action  was  begun.  The  exhibit  from  the  Probate  Court  showed 
that  Hurd  had  during  his  life-time  disposed  of  all  of  the  Norton  as 
sets,  and  so  made  it  impossible  to  pay  the  bank  out  of  that  estate. 
But  there  was  no  evidence  even  tending  to  show  when  Hurd  so 


SUPKEME  COURT,  1889.  711 

Miller  V.  First  National  Bank. 

disabled  himself,  or  when  the  bank  first  had  notice  of  it.  Hence, 
the  Common  Pleas  did  not  err  in  finding  that  the  plaintiff's  ac- 
tion against  the  Hurd  estate  was  not  barred,  or  in  overruling  the 
motion  for  a  new  trial. 

But  that  court  did  err,  as  we  think,  in  holding  the  claim  a  pre- 
ferred debt  against  the  Hurd  estate.  If  the  record  disclosed  any 
specific  assets  of  the  Norton  estate  in  the  hands  if  the  Hurd  ad- 
ministrators, the  plaintifE  would  be  entitled  to  an  order  applying 
them  upon  the  judgment;  but  no  such  fact  is  shown. 

Judgments  of  the  District  Court  and  Common  Pleas  reversed 
and  decree  for  plaintiffs  for  the  amount  found  by  the  trial  court, 
with  interest  and  costs.  Execution  to  run  against  the  Hurd  es- 
tate. 


MiLLEE  V.  First  National  Bank. 

Same  v.  Third  National  Bank. 

Same  v.  Merchants'  National  Bank. 

(Ohio  Sup.  Ct.,  May  21, 1889.) 
Taxation.    Shares —  in  what  name. 

There  is  no  authority  in  the  statutes  of  the  State,  nor  of  the  United  States, 
for  listing  and  valuing  the  shares  in  a  National  bank  in  the  aggregate,  and 
placing  such  aggregate  on  the  tax-list  in  the  name  of  the  bank  Such  shares 
when  listed  and  valued  for  taxation  are  required  to  be  placed  on  the  proper 
tax-list  in  the  names  of  the  respective  owners. 

The  listing  of  the  shares  for  taxation  is  provided  for  and  secured  by  section 
2765,  R.  S.,  and  the  correction  of  returns  made  by  the  cashier  of  the  bank  to 
the  county  auditor  Is  provided  for  by  section  3769  and  not  by  section  2783,  Id. 

EREOK  to  District  Court,  Hamilton  county.  The  action  below 
was  by  the  treasurer  of  Hamilton  county  against  the  First 
National  Bank  of  Cincinnati.  The  questions  arise  upon  a  demur- 
rer to  the  petition  on  the  grounds  (1)  that  there  is  a  want  of 
proper  parties  ;  and  (2)  that  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.     The  petition  is  as  follows  : 


712 OHIO 

Miller  v.  First  National  Bank. 

"  Plaintiff  says  that  he  is  the  dnly  elected  and  qualified  treasurer  of  Hamil- 
ton county,  Ohio,  now  holding  and  exercising  said  oflBce,  and  that  the  defend- 
ant is  a  National  bank  incorporated  under  the  laws  of  the  United  States, 
liaving  now,  and  during  all  the  time  hereinafter  referred  to,  its  place  of,  and 
transacting  its  business  in,  Cincinnati,  Hamilton  county,  Ohio.  Plaintiff  says 
that  in  each  of  the  years  1877,  1878,  1879,  1880  and  1881,  the  said  defendant, 
by  its  cashier,  for  the  purposes  of  taxation,  made  a  return  to  the  auditor  of 
Hamilton  county,  Ohio,  purporting  to  Ije  a,  true  return  of  the  resources  and 
liabilities  of  said  bank  at  the  close  of  business  on  the  Wednesday  next  preced- 
ing the  second  Monday  of  May  of  each  of  said  years,  but  did  not  return  any 
statement  of  the  names  and  residences  of  the  stockholders  thereon,  with  the 
number  of  shares  held  by  each,  but,  instead  thereof,  a  written  statement  that 
said  bank  would  pay  the  taxes  for  and  on  behalf  of  the  stockholders;  and  said 
bank  did  pay  the  taxes  levied,  in  accordance  with  said  returns  so  made  out ; 
but  plaintiff  says  that  the  auditor  of  said  county  of  Hamilton  in  the  year  1881 
discovered  that  said  returns  were  false.  Thereupon,  said  auditor  proceeded 
to  correct  said  returns,  and  having  fully  inquired,  in  accordance  with  the  re- 
quirements of  the  statute  in  such  cases  made  and  provided,  into  the  amount  of 
the  personal  property,  money,  credits  and  investments  that  said  bank  should 
have  returned  for  each  of  said  years,  and  having  first  notified  the  cashier  of 
said  bank,  and  permitted  full  opportunity  for  the  same  to  be  heard  by  its 
counsel  and  ofiBeers,  to  show  that  its  said  returns  were  correct,  he,  the  said 
auditor,  thereupon  found  that  each  of  said  returns  were  false,  and  that  there 
had  been  omitted  from  the  same,  personal  property  which  should  have  been 
included  therein,  and  listed  for  taxation,  of  the  value,  for  the  year  1877,  of 
$82,837,  for  the  year  1878  of  $475,523,  for  the  year  1879  of  $349,346,  for  the 
year  1880  of  $481,159,  and  for  the  year  1881  of  $877,837,  which  said  sums  the 
said  auditor,  on  April  8,  1883,  placed  on  the  tax-list  against  the  defendant,  as 
and  for  the  years  1877,  1878,  1879  and  1881,  respectively,  when  the  same 
should  have  been  returned,  and  opposite  to  the  same  the  taxes  on  said  sums 
for  the  said  years,  ainounting,  for  the  year  1877,  to  the  sum  of  $3,410.56;  for 
the  year  1,878,  to  the  sum  of  $13,571.40;  for  the  year  1879,  to  the  sum  of 
$10,131.14;  for  the  year  1880,  to  the  sum  of  $14,915.50,  and  for  the  year  1881, 
to  the  sum  of  $8,837.76,  which  taxes  now  stand  cLarged  on  the  dupli- 
cate of  said  Hamilton  county;  that  the  same  are  due  and  unpaid,  and  the 
stockholders  of  said  bank  are  indebted  to  the  plaintiff,  as  treasurer  of  said 
county,  in  the  said  sum  of  $3,410.56,  with  interest  thereon  from  December 
30,  1877,  and  in  the  sum  of  $18,571.40,  with  interest  thereon  from  Decem- 
ber 30,  1878,  and  in  the  sum  of  $10,121.14,  with  interest  thereon  from 
December  30,  1879,  and  in  the  sum  of  $14,915.50,  with  interest  thereon 
from  December  20, 1880,  and  in  the  sum  of  $8,837.76,  with  interest  thereon 
from  December  30,  1881,  which,  though  payment  has  often  been  demanded, 
the  defendant  has  failed  and  refused,  and  still  fails  and  refuses  to  pay.  Plain- 
tiff further  says  that  the  defendant,  at  all  times  during  the  years  above  men- 
tioned, had  in  its  possession,  and  now  has,  money  and  property  belonging  to  ita 
stockholders  more  than  sufficient  to  pay  all  the  sums  of  taxes  so,  as  aforesaid, 
■due  from  the   said  stockholders;  but,  instead  of  applying  the  same  or  any 
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part  thereof  to  the  payment  of  said  taxes,  has  paid  over  large  portions  of  the 
same  as  dividends  to  the  said  stockholders,  although  the  defendant  has  been 
repeatedly  notified,  by  the  treasurer  of  said  county,  of  the  non-payment  of 
said  tfixes;  and,  notwithstanding  the  premises,  the  defendant  has,  during  all 
said  years,  been  transferring,  and  permitting  to  be  transferred,  from  one  person 
to  another,  the  stock  thereof,  as  the  stockholders  therein  have  from  time  to 
time  rbquested;  and  said  defendant  will,  unless  restrained  by  the  order  of  this 
court,  'continue  to  refuse  to  pay  said  taxes,  and  will,  at  the  same  time,  con- 
tinue to  pay  dividends  to  stockholders  of  said  bank,  and  to  transfer  the  stock 
thereof  to  the  great  and  irreparable  damage  of  plaintiff.  Wherefore,  plaintiff 
prays  that  defendant,  its  officers  and  agents,  be  enjoined  from  paying  to  its 
stockholders,  or  any  of  them,  any  dividends,  and  from  transferring  on  its  book 
or  otherwise  any  shares  or  share  of  its  capital  stock,  until  said  taxes  and  in- 
terest shall  have  been  paid  in  full;  and  that  the  court  cause  an  account  to  be 
taken  of  the  moneys  and  property  in  defendant's  possession  belonging  to  the 
several  stockholders,  and  cause  the  taxes  and  interest,  as  aforesaid,  due  from 
them  and  each  of  them,  to  be  paid  in  full  out  of  said  money  and  property  in 
defendant's  possession;  and  for  such  other  and  further  relief  as  may  be  just." 

"  Chas.  Evans, 
"[Duly  verified.]  County  Solicitor." 

The  demurrer  was  sustained,  and  judgment  rendered  thereon 
for  the  defendant,  which,  on  error;  was  affirmed  by  the  District 
Court;  and  this  proceeding  is  prosecuted  to  reverse  both  judg- 
ments on  the  ground  that  the  Court  of  Common  Pleas  erred  in 
sustaining  the  demurrer  to  the  petition.  The  cases  of  Miller, 
Treasurer,  y.  Merchants'  National  Bank  of  Cincinnati,  and 
Same  v.  Third  National  Banh  were  argued  and  submitted  with 
the  case  here  reported. 

W.  8.  Little,  Goss  <&  Cohen,  Foraher  &  Black,  and  Rufus  B. 
Smith,  County  Solicitor,  for  plaintiff  in  error. 

Lincoln  c&  Stephens,  for  defendants  in  error. 

MmsHALL,  C.  J.  It  is  evident  that  the  relief  prayed  for  against 
the  stockholders  in  this  case  cannot  be  granted,  as  they  are  not 
parties  to  the  action  ;  and  unless  the  plaintiff  is  entitled  to  some 
relief  upon  the  facts  stated  against  the  bank,  the  demurrer  to  the 
petition  was  properly  sustained.  And  as  regards  the  bank,  there 
is  but  one  question  in  the  case  that  needs  to  be  determined  — 
for  the  determination  of  it  will  dispose  of  all  the  others  that  have 
been  raised  —  and  that  is,  whether  the  shares  of  stock  in  a  Na- 
VoL.  111—90. 


714  OHIO 

Miller  v.  First  National  Bank. 

tional  bank  are  to  be  listed  for  taxation  in  the  names  of  the  share- 
holders or  in  the  name  of  the  bank.  The  power  of  the  State  to 
impose  any  tax  upon  such  shares  is  conferred  by  the  statutes  of 
the  United  States.  R.  S.,  §  5219.  This  is  not  controverted.  It 
is  also  true  that  the  property  of  a  National  bank,  other  than  its 
realty,  cannot  be  subjected  to  taxation  by  a  State  or  any  of  its 
subdivisions.  The  power  eonferned  by  the  section  just  referred 
to  is  to  include  the  "shares"  in  the  valuation  of  the  personal 
property  of  the  "owner"  or  "holder"  of  such  shares.  A  bank 
does  not  own  the  shares  of  its  capital.  It  owns  the  capital,  and 
the  shares  are  owned  by  its  stockholders.  The  capital  is  cor- 
porate property ;  the  shares  in  it  are  the  individual  property  of 
its  shareholders.  It  is  the  latter  that  may  be  taxed,  and  not  the 
former.  No  authority  is  conferred  to  assess  them  for  taxation 
against  the  bank  itself ;  and  to  so  assess  them  would  be  but  an- 
other form  of  taxing  the  capital  of  the  bank  itself,  which  no  one 
Qontends  could  be  done  without  the  authority  of  Congress.  A 
share  in  a  bank  is  but  a  fractional  part  of  its  capital,  owned  by  one 
who  contributed  an  equivalent  part  of  the  capital,  or  his  trans- 
feree ;  and  the  aggregate  of  all  the  shares  held  by  individuals  in 
a  bank  is  equal  to  the  aggregate  of  its  capital ;  so  that,  if  all  the 
•  shares  in  a  bank  were  assessed  for  taxation  in  its  name,  and  pay- 
ment of  the  tax  required  of  it,  the  effect  would  be  precisely  the 
same  as  a  tax  upon  the  aggregate  capital  of  the  bank.  Again,  as 
the  shares  are  to  be  assessed  for  taxation  according  to  their  true 
value  in  money,  a  tax  so  levied  would  extend  to  and  include 
all  the  property  of  the  bank  —  its  personalty,  in  the  valuation 
placed  on  the  shares  in  its  capital  stock,  and  its  realty,  under 
the  exception  contained  in  section  5219,  U.  S.  R.  S.  It  seems 
then  to  follow,  as  a  necessary  result,  that  shares  in  a  National 
bank  must  be  assessed  for  taxation  in  the  names  of  the  owners  of 
them,  and  not  in  the  name  of  the  bank  itself.  The  language  of 
the  statute  under  which  the  power  is  conferred  on  a  State  to  tax 
such  shares  is  such  ;  and  the  power  conferred  must  be  confined  to 
the  language;  or  the  exemption  of  the  bank  itself  from  taxation 
may  be  reduced  to  an  empty  expression.  Nor  do  the  statutes  of 
the  State  on  the  subject  of  taxation  contemplate  or  intend  that 
such  stock  should  be  listed  in  the  name  of  the  bank.     They  con- 
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tain  special  provisions  for  the  listing  of  the  shares  of  the  stock- 
holders in  incorporated  banks.  They  are  required  to  be  listed  at 
their  true  value  in  money,  and  taxed  in  the  city,  ward  or  village 
where  located,  and  not  elsewhere.  The  shares  are  not  required  to 
be  listed  by  the  shareholders  themselves.  This  is  done  by  the 
auditor  of  the  county:  and  provision  is  then  made  for  their 
equalization,  and  the  hearing  of  complaints.  To  facilitate  the 
enlistment  of  the  stock,  and  its  valuation  for  taxation,  the  bank 
is  required  to  keep  in  the  office  where  its  business  is  transacted  a 
full  and  complete  list  of  the  names  and  residences  of  its  stock- 
holders, and  the  number  of  shares  held  by  each,  open  at  all  times 
during  business  hours  to  the  inspection  of  all  officers  authorized  to 
list  or  assess  the  value  of  such  shares  for  taxation.  R.  S.,  §  2764 
And  then  annually  at  the  proper  time  in  the  month  of  May,  the 
cashier  is  required  to  make  out  and  return  to  the  auditor  a  du- 
plicate report  "  of  the  resources  and  liabilities  "  of  the  bank,  "  to- 
gether with  a  full  statement  of  the  names  and  residences  of  the 
stockholders  therein,  with  the  number  of  shares  held  by  each  and 
the  par  value  of  each  share."  R.  S.,  §  2765.  This  constitutes  the 
listing  of  the  stock  for  taxation,  and  is  necessarily  intended  to  be 
done  in  the  names  of  the  owners  of  it.  No  other  reason  can  be 
perceived  for  the  requirement  that  the  names  of  the  owners,  and 
the  number  of  shares  held  by  each,  shall  be  returned  to  the 
auditor.  Having  been  thus  listed,  the- auditor  is  required  to  fix 
the  total  value  of  the  shares  according  to  their  true  value  in 
money,  and  deduct  therefrom  the  value  of  the  real  estate  in- 
cluded in  the  statement  of  resources,  as  the  same  stands  upon  the 
duplicate.  This  is  evidently  required  for  the  purpose  of  arriving 
at  the  true  value  of  the  shares  themselves,  and  constitutes  their 
valuation  by  the  auditor  for  taxation. 

Provision  is  then  made  for  their  equalization  by  the  annual 
county  board,  and  finally  by  the  State  Board  of  Equalization;  and 
it  is  to  be  noticed  that  a  copy  of  the  statement  furnished  by 
the  cashier  of  the  names  of  the  stockholders,  and  the  number 
of  shares  held  by  each,  as  well  of  the  resources  and  liabilities  of 
the  bank,  is,  in  each  case,  to  be  furnished  by  county  auditor, 
first  to  the  county  board,  and  then  to  the  State  board ;  and,  finally, 
on  completion  of  the  equalization  by  the  State  board,  the  Auditor 
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of  State  is  required,  forthwith,  "to  certify  to  the  auditors  of 
the  proper  counties  the  valuation,  as  equalized,  of  the  shares  of 
banks  situate  in  such  counties,  which  valuation  shall  be  put  upon 
the  proper  tax-lists."  R.  S.,  §  2810.  It  is  the  "shares'"  that  are 
required  to  be  put  upon  the  proper  tax-list ;  and  as  shares  belong 
to  their  respective  owners,  and  not  to  the  bank,  it  would  seem  a 
very  reasonable  construction  to  say  that  they  are  to  be  placed  on 
the  list  in  the  names  of  their  owners,  and  not  in  that  of  the  bank, 
particularly  in  view  of  the  fact  that  they  have  been  required  to  be 
listed,  valued .  and  equalized  in  the  names  of  their  owners. 
Again,  unless  the  shares  are  assessed  for  taxation  in  the  names  of 
the  shareholders,  there  would  be  no  Opportunity  given  a  share- 
holder to  have  a  deduction  in  his  favor  for  any  honafide  indebt- 
edness on  his  part,  and  to  which  he  would  be  entitled  under  the 
decisions  in  Whiibeoh  v.  Bcmk,  127  U.  S.  193,  199 ;  ante  809 ; 
Hills  V.  Bank,  105  id.  319 ;  ante  45 ;  Supervisors  v.  Stanley, 
id.  305 ;  ante  33.  But  if  any  doubt  remained  upon  this  point 
it  would  certainly  be  removed  by  the  provisions  contained  in  sec- 
tion 2889,  Eevised  Statutes,  making  the  tax  a  lien  on  the  shares, 
and  providing  a  remedy  in  case  of  its  non-payment.  The  section 
is  as  follows  : 

"Any  taxes  assessed  on  any  shares  of  stock,  or  the  value  thereof,  of  any 
bank  or  banking  association,  shall  be  and  remain  a  lien  on  such  shares  from 
the  first  Monday  of  May  in  each  year  until  such  taxes  are  paid  ;  and  in  case  of 
the  non-payment  of  such  taxes  at  the  time  required  by  law  by  any  share- 
holder, and  after  notice  received  of  the  county  treasurer  of  the  non-payment  of 
such  taxes,  it  shall  be  unlawful  for  the  cashier  or  other  oflBoer  of  such  bank 
or  banking  association  to  transfer,  or  permit  to  be  transferred,  the  whole  or 
any  portion  of  said  stock,  until  the  delinquent  taxes  thereon,  together  with 
costs  and  penalties,  shall  be  paid  in  full ;  and  no  dividend  shall  be  paid  on  any 
stock  so  delinquent,  as  long  as  such  taxes,  penalties  and  costs,  or  any  part 
thereof,  remain  due  and  unpaid." 

Each  and  every  provision  of  this  section  contemplates  an  assess- 
ment upon  shares  in  the  name  of  the  shareholder,  and  are  incon- 
sistent with  anj'  other  practice.  The  lien  is  fastened  on  the 
shares,  and  in  casfe  of  the  non-payment  of  the  tax  "  by  any  share- 
holder," the  consequence  is  visited  upon  him,  and  no  one  else. 
It  is  made  unlawful  for  the  cashier  or  any  officer  of  the  bank,  on 
notice,  to  transfer,  or  permit  the  transfer,  of  his  stock,  or  the 
payment  of  any  dividends  to  him  so  long  as  the  tax  remains  due 
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and  unpaid.  This  view  would  not  interfere  with  any  arrange- 
ment by  which  a  bank  may,  under  the  provisions'  of  section  2840, 
Revised  Statutes,  as  a  matter  of  convenience  to  its  shareholders 
and  the  public,  agree  to  pay  the  taxes  levied  upon  the  stock  of 
its  shareholders,  and  deduct  the  same  from  dividends  or  other 
funds  in  its  hands  belonging  to  them.  In  such  an  arrangement 
the  individual  rights  of  shareholders  are  preserved,  each  being 
liable  only  for  such  taxes  as  may  be  assessed  against  stock  held  by 
himself.  An  agreement  by  the  bank  in  such  case  to  pay  the 
taxes  assessed  against  its  shareholders  might  be  enforced  as  any 
similar  agreement.  The  assumption  would  be  supported  by  its  pos- 
session of  funds  belonging  to  the  party  whose  liability  is  assumed, 
and  against  which  it  would  have  the  right  to  credit  itself  for  the 
payment  so  made  on  behalf  of  the  shareholder.  Such  an  arrange- 
ment in  no  way  infringes  the  exemption  of  the  bank  from  State  tax- 
ation, nor  impairs  its  efl&ciency  as  one  of  the  fiscal  agents  of  the  gen- 
eral government,  and  finds  full  support  in  the  principles  announced 
by  the  Supreme  Court  of  the  United  States  in  the  decision  of  Bank 
V.  Com.,  9  Wall.  353 ;  1  Nat.  Bank  Cas.  34,  where  a  statute  of  the 
State  of  Kentucky,  requiring  the  bank  to  pay  a  tax  levied  on  the 
shares  of  its  shareholders,  was  siistained ;  the  tax  being  paid  from 
funds  of  the  shareholder  in  its  hands,  and  not  from  the  assets  or 
capital  of  the  bank.  What  then  was  the  nature  of  the  suit 
brought  by  the  treasurer  against  the  bank  ?  It  was  not  for  taxes 
that  had  been  assessed  against  all  or  any  of  its  shareholders,  and 
which  they  or  any  of  them  had  neglected  to  pay,  and  which  it 
might  have  paid  under  the  provisions  of  section  2840,  Revised 
Statutes,  making  it  lawful  for  the  bank  to  pay  the  taxes  "  assessed 
upon  its  shares  *  *  *  in  the  hands  of  its  shareholders,  re- 
spectively," deducting  the  same  from  any  dividends  that  might  be 
due  or  become  due  upon  the  same.  The  substance  of  the  petition 
is  that  the  cashier  of  the  defendant,  for  the  years  named,  made  a 
return  to  the  auditor,  purporting  to  be  a  true  return,  of  the  re- 
sources and  liabilities  of  the  bank,  but  did  not  return  any  state- 
ment of  the  names  of  its  stockholders,  with  the  amount  of  stock 
held  by  each,  and,  instead  thereof,  returned  a  written  statement 
that  it  would  pay  the  taxes  for  and  on  behalf  of  the  stockholders ; 
and  that  it  paid  the  taxes  in  accordance  with  said  return  ;  that 
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the  auditor  ascertained  that  the  return  was  false,  and  proceeding 
to  correct  the  same,  ascertained  the  amounts  omitted  for  each 
year,  placed  the  same  on  the  tax-list  against  the  bank,  and  oppo- 
site thereto  the  taxes  on  the  amounts  omitted  for  the  several  years 
included.  For  this  we  fail  to  find  any  authority.  Section  2782, 
Eevised  Statutes,  applies  to  the  case  where  an  individual  has 
made  a  false  return  of  his  property  subject  to  taxation,  and  au- 
thorizes its  correction  "  by  charging  such  person  on  the  duplicate 
with  the  proper  amount  of  taxes."  The  bank  is  not  subject  to 
taxation,  and  could  therefore  have  been  charged  with  nothing  un- 
der this  section.  But  an  adequate  remedy  was  provided  for  the 
case  under  section  2679,  and  constitutes  the  only  remedy  where  a 
cashier  makes  a  false  return  to  the  auditor.  Under  this  section 
the  auditor  may  examine  the  books  of  the  bank,  and  any  officer 
or  agent  of  it,  under  oath,  together  with  such  other  persons  as  he 
may  deem  proper,  "  and  make  out  the  statement ; "  and  any 
officer  of  the  bank  may  be  fined,  not  exceeding  $100,  for  fail- 
ing to  make  the  statement,  or  for  willfully  making  a  false  one. 
This  would  seem  to  be  as  efficient  as  it  is  rigid,  for  the  purpose 
of  securing  true  returns  of  bank  shares  for  taxation. 

A  further  claim  is  made  that  the  bank,  being  charged  on  the 
duplicate  with  the  amount  of  these  taxes,  the  duplicate  is,  under 
section  2859,  Revised  Sifitiites,,  prima  facie  evidence  that  the  tax 
is  due,  and  that  the  burden  is  on  the  defendant  to  show  that  it  is 
not.  But  that  section  applies  only  to  the  case  where  taxes 
"  stand  charged  against  any  person,"  and  are  not  paid  as  pre- 
scribed by  law.  As  a  National  bank  cannot  be  taxed  by  the 
State,  the  fact  that  it  may  stand  charged  with  a  tax  upon  the  du- 
plicate of  a  county  furnishes  no  ground  for  an  action  of  any  kind 
against  it.  If  they  stand  charged  against  its  stockholders,  or  any 
of  them,  then  an  adequate  remedy  for  their  collection  is  provided 
in  section  2840,  above  referred  to.  The  argument,  based  on  the 
averment  that  the  cashier  stated  in  the  return  that  the  bank 
would  pay  the  taxes  for  and  on  account  of  its  shareholders,  can- 
not avail  here.  For,  conceding  that  this  statement  amounted  to 
an  agreement  on  the  part  of  the  bank  to  pay  them,  and  that  the 
agreement  was  a  valid  one,  still  it  is  averred  that  it  did  pay  the 
taxes  levied,  in  accordance  with  the  return,  and  the  agreement 
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had  that  extent  and  no  more.  But  it  is  apparent  that  the  aver- 
ment was  made  as  setting  forth  part  of  the  grounds  on  which  the 
auditor  acted  in  assuming  to  correct  the  returns  that  had  been 
made  by  the  cashier  of  the  bank,  and  to  charge  it  with  taxes  upon 
omissions  for  the  years  designated  in  the  petition,  and  not  as  a 
ground  for  the  recovery  of  a  judgment  against  the  bank  for  the 
breach  of  its  agreement.  No  such  judgment  is  prayed  for,  and 
whilst  the  prayer  is  no  part  of  the  cause  of  action,  still  it  Tuay  be 
looked  at  for  the  purpose  of  construing  the  averments  of  the  peti- 
tion. 

Judgments  affirmed. 


Steckel  v.  First  National  Bank  of  Allentown. 

(93  Penn.  St.  376.) 

Officers  —  liability  of  bank  for  frauds  of. 

Plaintiff,  who  was  a  depositor  iu  a  National  bank,  requested  a  certificate  of 
deposit  drawing  interest  for  a  portion  of  his  deposit.  The  teller  of  the  bank 
gave  him  a  certificate  which  purported  to  be  issued  by  B.  &  Co.,  a  private 
banking  firm,  and  informed  him  in  the  presence  of  the  cashier  of  the  bank 
that  this  was  the  bank's  certificate,  upon  which  assurance  plaintiff  accepted 
it.  The  members  of  the  firm  were  the  managing  oflBcers  of  the  bank,  but 
had  a  separate  place  of  business  in  the  same  town.  Held,  that  the  bank  was 
liable  to  the  plaintiff  for  the  amount  of  his  deposit. 

ACTION  by  Alfred  P.  Steckel  and  others  to  recover  $3,251.63, 
a  balance  of  money  alleged  to  be  deposited  with  defendant. 
The  opinion  states  the  case.  The  court  below  directed  judgment 
for  $251  in  favor  of  plaintiffs,  from  which  they  took  a  writ  of 
error. 

K  1.  Fox,  Evan  Holhen  and  D.  D.  Boper,  for  plaintiffs. 

Edward  Harvey,  B.  E.  Wright,  Jr.,  and  O.  da  H.  Lea/t',  for 
defendant. 

Paxson,  J.     The  principal  cause  of  complaint  in  this  case  is 
that  the  learned  judge  of  the  court  below  withdrew  from  the  jury 
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the  consideration  of  the  question  of  fraud  upon  the  ground  that 
there  was  not  sufficient  evidence  to  submit  it. 

The  plaintiffs  kept  an  account  with  the  corporation  defendant, 
and  were  in  the  habit  of  making  deposits  and  drawing  checks  in 
the  usual  manner.  William  H.  Blumer  was  the  president  of  the 
bank;  his  son,  Jacob  Blumer,  was  the  cashier.  Three  of  the  di- 
rectors, including  the  said  Willjam  H.  Blumer,  composed  the 
banking-house  of  William  H.  Blumer  &  Co.,  which  carried  on 
business  but  a  few  hundred  feet  distant  from  the  First  National 
Bank  of  AUentown.  The  plaintiffs  having  money  on  deposit 
with  the  bank,  and  being  desirous  of  obtaining  interest-bearing 
certificates  therefor,  called  at  the  bank  for  that  purpose.  Dr.  A. 
P.  Steckel,  one  of  the  plaintiffs,  testifies  as  to  what  occurred,  sub- 
stantially as  follows  :  "  I  went  to  the  bank  every  week  or  two  to 
make  my  deposits;  some  time  in  August,  when  I  made  deposit,  I 
asked  the  teller,  George  Straub,  does  the  First  National  Bank 
take  any  money  on  certificates  ?  He  said,  '  yes,  sir ;  do  you  want 
to  leave  us  some  ? '  I  said,  '  no,  not  to-day.'  I  asked  him  whether 
the  First  National  Bank  issued  certificates  of  deposit,  and  as  a 
matter  of  course  pay  interest,  and  he  said  'yes;'  then  I  came 
there  again  in  September,  1876,  and  made  my  ordinary  deposit 
in  the  bank,  and  after  we  were  through  I  said  to  the  teller  that  I 
would  take  the  First  National  Bank  certificates  for  $Y00.  I  filled 
out  a  check,  and  he  handed  me  a  certificate ;  I  looked  at  the  cer- 
tificate for  $Y00 ;  it  was  to  be  made  on  demand,  and  asked  him, 
'  is  this  the  First  National  Bank  certificate  ? '  the  answer  was, 
'  yes,  sir,  it  is ; '  I  then  said,  *  this  reads  Blumer  &  Co. ;  I  want 
this  distinctly  understood,  I  want  nothing  but  the  First  National 
Bank  certificates ; '  he  answered  me  that  this  was  one  and  the 
same  thing;  that  it  should  pass  to  the  credit  of  the  company,  the 
same  as  it  was  before.  With  this  assurance  I  took  that  certifi- 
cate. This  was  in  the  presence  of  the  cashier  of  the  bank,  Jacob 
A.  Blumer,"  Two  other  certificates  aggregating,  with  the  one 
above  mentioned,  the  sum  of  $3,000,  were  obtained  under  circum- 
stances not  essentially  different.  There  was  evidence  that  the 
president  of  the  bank  recognized  them  as  binding  upon  the  bank, 
and  offered  to  reinstate  the  plaintiffs  as  they  were  before,  when 
the  bank  examiner  was  through  his  examination.  That  examina- 
tion however  resulted  iu  the  closing  of  the  bank. 


SUPBEME  COUBT,  1880. 721 

Zeigler  v.  First  National  Bank  of  Allentown. 

We  must  assume  the  jury  would  have  found  the  facts  as  testi- 
fied to  by  the  plaintifi  Steckel.  The  facts  established,  we  have  a 
case  of  palpable  fraud.  It  is  not  an  answer  to  say  the  plaintiffs 
Ought  not  to  have  been  deceived,  and  with  ordinary  care  would 
not  have  been.  The  fact  that  the  Blumers  were  respectively 
president  and  cashier  of  the  National  Bank,  as  well  as  leading 
members  of  the  banking  house  of  Blnmer  &  Co.,  was  calculated 
to  mislead  and  deceive,  and  when  told  in  positive  terms  that  the 
certificates,  although  signed  by  Blnmer  &  Co.,  were  the  certifi- 
cates of  the  bank,  the  plaintiffs  may  readily  have  believed  it  was 
all  right.        , 

It  was  urged  however  that  even  if  there  was  a  fraud  it  does 
not  affect  the  bank ;  that  an  agent  can  only  act  within  the  scope 
of  his  authority ;  and  that  a  bank  is  not  bound  by  the  fraudulent 
representations  of  one  or  more  of  its  officers.  There  is  no  doubt 
as  to  the  general  rule  that  an  agent  can  only  bind  his  principal  so 
long  as  he  acts  within  the  scope  of  his  authority ;  but  we  do  not 
think  the  principle  applies  in  this  case.  A  bank  is  responsible 
for  the  safe-keeping  of  the  money  of  a  depositor,  and  it  cannot 
set  up  fraud  of  its  own  officers  as  an  answer  to  a  demand  for  re- 
payment. Public  policy  forbids  it.  The  plaintiffs,  after  ascer- 
taining the  fraudulent  character  of  the  transaction,  tendered  the 
certificates  to  the  bank  and  demanded  the  payment  of  their  orig- 
inal deposit.  In  other  words,  they  rescinded  the  contract  on  the 
ground  of  fraud.  If  their  allegations  are  true,  they  had  a  right 
to  do  so,  and  proceed  upon  the  original  cause  of  action. 

The  question  of  fraud  should  have  been  submitted  to  the  jury. 
"What  has  been  said  suificiently  covers  the  points  involved. 
Judgment  reversed  and  a  venire  facias  do  novo  awarded. 


Zeiglee  v.  Fiest  National  Bank  of  Allentown. 

(93  Penn.  St.  393;  39  Am.  Eep.  758.) 

Officers — liability  for  frauds  of. 

Plaintiff,  who  was  unable  to  read,  deposited  money  in  a.  National  bank  and 
took  a  certificate  of  deposit  therefor,  which  the  oflBcers  of  the  bank  repre- 
sented was  a  certificate  of  the  bank.     It  was,  on  its  face,  the  certificate  of  a 
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private  banking  firm,  composed  of  some  of  the  officers  of  the  bank.     Seld, 
that  the  bank  was  liable  for  the  amount  of  the  deposit. 

ACTIOlSr  by  Philip  Zeigler  to  recover  $2,980.80  alleged  fo  be 
deposited  with  defendant.  At  the  trial  plaintiff  proposed 
to  prove  that  prior  to  187i  he  had  done  business  at  the  Union 
National  Bank  of  Reading;  that  for  his  own  convenience  he 
wished  to  change  his  bank,  and  applied  to  Blumer,  the  cashier  of 
the  First  National  Bank  of  AUentown,  the  defendant  corporation, 
at  its  banking-house,  and  told  Blumer  that  he  wished  to  deposit 
monev  to  be  entered  on  a  deposit  book,  and  draw  checks  as  he 
had  done  in  the  other  bank ;  that  Blumer  informed  him  that  the 
defendant  bank  did  not  do  business  in  that  manner,  but  that  it 
would  issue  certificates  of  deposit  for  his  deposit  and  he  could 
draw  checks  upon  the  bank  and  the  bank  would  pay  them;  that 
he  deposited  his  money,  took  a  certificate  of  deposit,  which  he 
was  assured  was  the  certificate  of  the  First  National  Bank  of  Al- 
lentown  by  Blumer ;  that  he  was  unable  to  read  the  certificate ;  that 
at  the  same  time  Blumer  gave  him  a  number  of  blank  checks  on 
said  bank ;  that  from  time  to  time  after  that  he  deposited  money 
and  received  certificates  and  drew  checks  on  the  said  bank,  which 
were  paid ;  that  on  the  11th  of  October,  1876,  a  settlement  of 
accounts  between  plaintiff  and  the  bank  was  had,  the  checks 
drawn  by  plaintiff  were  surrendered,  plaintiff  made  a  deposit  and 
a  new  certificate  of  deposit  for  the  balance  then  due  ($2,980.80) 
was  given  him  by  the  ofiicers  of  the  bank.  This  certificate  was 
in  fact  the  certificate  of  the  banking-house  of  "Wm.  H.  Blumer  & 
Co.,  a  firm  doing  business  near  the  bank,  and  whose  members 
were  the  managing  ofiScers  of  the  bank.  That  plaintiff  did  not 
then  know  that  the  certificate  was  that  of  the  firm  but  believed 
it  to  be  that  of  the  bank ;  that  he  did  not  know  of  the  existence 
of  the  firm  named  until  after  their  failure,  and  the  failure  of  the 
bank  which  took  place  in  1877 ;  that  at  the  time  of  the  issue  of 
the  certificate  last  named  the  firm  named  were  insolvent,  which 
fact  was  known  to  the  oflBcers  of  the  bank. 

This  evidence  was,  on  the  objection  of  defendant,  excluded  by 
the  trial  court,  and  in  the  absence  of  evidence  a  verdict  rendered 
for  defendant.  From  the  judgment  entered  upon  it  plaintiff 
took  a  writ  of  error 
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John  Rupp  and  John  D.  Stiles,  for  plaintifE  in  error. 

JEdw(M'd  Harvey  and  M.  E.  Wright,  Jr.,  for  defendant  in 
error. 

Paxson,  J.  When  the  plaintifE  took  his  money  to  the  First 
National  Bank  of  Allentown  and  handed  it  to^the  cashier  for  de- 
posit the  bank  became  responsible  therefor.  The  cashier  was  the 
executive  officer  of  the  bank,  and  authorized  by  the  very  riature 
of  his  office  to  receive  money  on  deposit.  After  receiving  it,  no 
trick  or  fraud  on  his  part  by  means  of  which  the  money  was 
passed  over  to  Blumer  &  Co.,  a  firm  in  which  the  bank  officers 
were  largely  interested  and  appeared  to  have  had  the  control, 
could  absolve  the  bank  from  its  liability. .  ~Ho  class  of  men  have 
the  confidence  of  the  people  to  a  greater  extent  than  bank  offi- 
cers. Depositors  do  not  deal  with  them  at  arms'  length,  and  can 
be  imposed  on  with  the  greatest  ease  by  such  officials.  It  would 
be  monstrous  to  allow  them  to  take  advantage  of  the  ignorant  and 
unwary  by  reason  of  their  position  and  the  confidence  which  it 
inspires.  It  was  doubtless  a  misfortune  to  this  bank  to  have  un- 
Tvorthy  officials,  if  such  should  prove  to  be  the  case.  It  certainly 
•was  unwise  to  permit  its  chief  officers  to  occupy  a  dual  position 
with  divided  interests,  but  the  consequences  resulting  therefrom, 
cannot  be  visited  upon  those  who  dealt  in  good  faith  with  the 
bank. 

This  case  is  ruled  in  a  great  measure  by  Steokel  v.  First  Na- 
tional Bank  of  Allentown,  just  decided.  It  was  error  to  reject 
the  evidence  contained  in  plaiutifi's  offer.  The  facts  offered  to 
be  proved  amounted  to  a  fraud  upon  the  plaintiff,  and  he  was 
entitled  to  have  the  question  passed  upon  by  a  jury. 

Judgment  reversed  and  a  veni/re  de  novo  awarded. 
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Resh  V.  FiEST  National  Baitk  of  Allentown. 

(93  Peun.  St.  397.) 

Officers — liability  for  frauds  of. 

Defendant,  who  had  money  on  deposit  in  a  National  bank,  when  demanding^ 
payment  thereof,  was  induced  by  an  oifleer  of  the  bank  to  sign  a  promissory 
note,  which  was  represented  to  him  to  be  a  receipt  for  the  money.  He  was 
unable  to  read  English.  Held,  that  he  was  not  liable  to  the  bank  upon  the 
note. 

ACTION  upon  a  promissory  note  for  $500,  signed  by  the  de- 
fendant below  and  payable  to  his  own  order  and  indorsed 
by  him  in  blank.  Upon  the  trial  plaintiff  below  proved  the  note- 
Defendant  offered  to  show  in  substance  that  at  the  time  the  note 
was  made  he  held  a  certificate  of  deposit  of  the  First  National 
Bank  of  Allentown,  the  plaintiff,  for  $500,  for  moneys  deposited 
by  him  in  such  bank ;  that  on  the  Tth  of  March,  1877,  he  pre- 
sented the  certificate  at  the  bank  for  payment  ;  that  he  was  re- 
quested by  an  officer  of  the  bank  to  sign  what  the  officer  repre- 
sented to  him  was  a  receipt  for  the  amount,  and  that  under  such 
representation  he  signed  the  paper,  which  was  the  note  in  suit  ^ 
that  being  unable  to  read  or  speak  the  English  language  he  sup- 
posed the  paper  to  be  a  receipt.  This  evidence,  on  the  objection 
of  plaintiff  below,  was  excluded  as  incompetent.  From  a  judg- 
ment for  plaintiff  defendant  took  a  writ  of  error. 

5.  Glay  Hamersly  and  Thomas  B.  Metzger^  for  plaintiff  in 
error. 

Edward  Ha/rvey  and  B.  E.  Wright^  Jr.,  for  defendant  in 
error. 

Paxson,  J.  While  this  case  differs  somewhat  in  its  facts  from 
Zeigler  v.  First  Natwnal  Bank  of  Allentown  and  Steckel  v. 
First  National  Bank  of  Allentown,  just  decided,  it  is  similar  in 
principle,  and  comes  within  the  rulings  of  those  cases. 

The  third  assignment  covers  all  that  it  is  necessary  to  discuss^ 
The  court  rejected  evidence  offered  to  prove  that  the  note  in  suit 
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was  procured  from  defendant  below  by  fraud  on  the  part  of  the 
bank  ofSeers;  that  he  went  to  the  bank  to  receive  payment  of  a 
certificate  of  deposit  for  $500 ;  that  when  the  money  was  paid 
he  signed  a  paper  represented  by  the  bank  oiBcer  to  be  a  receipt 
for  $500,  but  which  afterward  turned  out  to  be  a  note  for  $500, 
upon  which  this  suit  was  brought. 

It  is  true  the  plaintiff  denies  the  facts  upon  which  tliis  offer 
was  based.  But  this  denial  goes  for  nothing,  as  the  jury  were  not 
allowed  to  pass  upon  them. 

The  evidence  should  liave  been  admitted. 

Judgment  reversed  and  a  'venire  facias  de  novo  awarded. 


WiNTON   V.  Little. 

(94  Penn.  St   64.) 

Bicrety — forbearance.     National  bank  —  real  estate  security.     Bank  —  release 
by  officer  — acquiescence.     Emdence  —  deposition. 

The  failure  of  a  creditor  to  revive  a  judgment  does  not  discharge  a  surety 
unless  there  was  an  express  agreement  at  the  time  of  giving  the  judgment 
that  it  should  be  kept  revived  for  the  benefit  of  the  surety. 

Keal  estate  security  taken  by  a  National  bank  for  present  or  future  advances 
is  valid. 

In  1872,  a  bank  made  a  loan  upon  a  note  and  confession  of  judgment  signed 
also  by  sureties.  The  loan  was  negotiated  by  W.,  the  president  of  the  bank, 
and  the  note  was  made  payable  to  "  W. ,  president  or  bearer,"  and  the  judg- 
ment stood  in  his  name.  To  allow  the  principal  debtor  to  sell  a  portion  of  the 
lands  in  1874,  W.  executed  a  release  of  liens  signed  "  W.,  president."  In 
1876,  the  note  not  being  paid,  execution  was  issued  against  the  sureties.  At 
their  instance,  the  execution  was  enjoined  and  an  issue  framed  between ' '  W, , 
president  of  the  bank,"  and  the  sureties.  This  issue  was  tried  in  1879. 
Held,  that  the  long  acquiescence  of  the  bank  in  the  acts  of  W.  was  a  ratifi- 
cation of  them,  and  it  was  bound  by  his  release. 

Depositions  were  taken  in  obedience  to  a  rule  of  court  in  the  presence  of  the 
parties,  and  the  witnesses  were  cross-examined.  The  justice  of  the  peace 
certified  "that  the  above  witnesses  were  duly  qualified  and  examined  at  the 
time  and  place  stated  in  the  caption  before  me."  Eeld,{\)  that  it  \a  prima 
facie  presumed  that  the  depositions  were  properly  reduced  to  writing  and 
subscribed  by  the  witnesses,  and  it  was  not  error  to  admit  them  ;  (2)  that  no 
objection  to  the  absence  of  the  signature  having  been  made  in  the  court  be- 
low, the  point  could  not  be  raised  in  this  court. 
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BEFORE    Shaeswood,    C.    J.,    Mercue,    Goedon,    Paxon-, 
Teunket,  Stkeeett  and  Geeen,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Susquehanna  county. 
Issue  upon  a  judgmeat  which  had  been  opened,  wherein  J.  S. 
Little  and  H.  P.  Little,  executors  of  Mary  Little,  were  plaintiffs, 
and  "W".  W.  Winton,  president  of  the  Second  National  Bank  of 
Scranton,  defendant.  * 

On  December  2, 1872,  J.  S.  Little,  being  indebted  to  the  Second 
National  Bank  of  Scranton  in  the  sum  of  $2,955.17,  applied  to 
W.  W.  Winton,  president,  at  the  bank,  for  a  loan  of  $4,000,  to 
pay  this  and  other  indebtedness.  The  president  agreed  to  lend 
the  amount  for  one  year  at  ten  per  cent  interest,  if  Little  would 
get  his  brother,  H.  P.  Little,  and  his  mother,  Mary  Little,  to-sign 
a  judgment  note  for  the  amount.  The  same  day  the  note  in 
question  was  signed  by  these  parties  for  $4,400,  at  one  year,  the 
interest  being  included.  "When  the  note  was  received  at  the  bank, 
on  the  3d,  the  amount  of  $4,000  was  passed  to  the  credit  of  J.  S. 
Little.  Judgment  was  entered  on  this  note  December  4,  1872,  in 
Susquehanna  county,  where  H.  P.  Little  and  Mary  Little  resided, 
and  an  exemplification  of  the  record  filed  in  Wyoming  county, 
where  J.  S.  Little  resided  ;  the  lands  which  the  judgment  bound 
being  situated  in  those  counties. 

The  note  not  being  paid  at  maturity  a  writ  of  fieri  facias  was 
issued  March  3,  1876,  and  levied  on  the  lands,  whereupon  H.  P. 
Little  and  Mary  Little  made  afiidavit  that  they  were  sureties  for 
J.  S.  Little,  and  that  plaintiff  had  released  land  from  the  lien  of 
the  judgment  without  their  consent,  of  sufficient  value  to  pay  the 
judgment.  The  sheriff  was  thereupon  enjoined  from  selling,  and 
a  rule  to  open  the  judgment  granted  November  21,  1876.  An 
additional  affidavit  was  filed  by  leave  of  court,  which  set  forth  that 
there  were  some  $800  in  the  hands  of  the  assignee  in  bankruptcy 
of  J.  S.  Little,  which  should  be  applied  in  payment  of  this  judg- 
ment ;  that  Little  had  other  real  estate  of  the  value  of  $3,000  ; 
that  he  had  paid  $640  on  the  judgment  for  which  no  credit  had 
been  given,  and  that,  he  had,  without  the  knowledge  or  consent  of 
the  defendants  in  the  judgment,  made  an  agreement  with  the 
principal  debtor,  upon  consideration,  to  extend  the  time  of  pay- 
ment for  one  year. 
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In  Jauuary,  1877,  the  rule  to  open  the  judgment  was  made  ab- 
sohite,  and  on  November  17,  1877,  the  death  of  Mary  Little  was 
suggested  and  H.  P.  Little,  her  executor,  substituted. 

On  April  27,  1878,  a  new  aflBdavit  was  filed,  setting  forth  that 
defendant  had  permitted  the  lien  of  the  judgment  to  expire  against 
land  of  J.  S.  Little,  and  that  the  United  States  District  Court  had 
authorized  the  sale  of  J.  S.  Little's  property,  discharged  of  the 
lien  of  this  judgment,  but  bound  by  the  lien  of  other  and  subse- 
quent judgments,  and  leave  was  granted  to  enlarge  the  issue  made 
by  the  other  affidavits,  if  the  court  on  the  trial  should  be  of  opin- 
ion that  the  facts  set  forth  constituted  a  defense. 

On  the  trial  the  filing  of  this  supplemental  affidavit  enlarging 
the  issue  was  objected  to,  on  the  grounds  :  1.  That  the  facts  set 
forth  constituted  no  defense  to  the  action.  2.  That  a  new  cause 
of  action  could  not  be  set  up  after  the  death  of  one  of  the  parties, 
which  had  changed  the  rules  of  evidence  and  would  jeopardize 
the  rights  of  plaintiffs. 

Overruled.     (First  assignment  of  error.) 

The  plaintiffs  proposed  to  prove  that  an  arrangement  was  made 
between  Mr.  Winton,  acting  for  the  bank,  and  J.  S.  Little,  to  re- 
]e.ase  certain  real  estate  owned  by  the  latter  from  the  lien  of  the 
judgment,  and  that  in  pursuance  of  that  arrangement  a  written 
release  was  secured  of  certain  property,  and  was  filed  and  is  of 
record  in  this  case. 

They  also  stated  that  they  did  not  propose  to  show  that  the 
directors  passed  a  written  resolution  authorizing  this  release,  but 
that  upon  the  faith  of  the  release  a  portion  of  the  property  was 
sold,  and  that  it  was  procured  for  the  purpose  of  enabhng  said 
Little  to  sell,  and  that  he  did  sell  and  used  this  release  for  the 
purpose,  of  showing  that  there  was  no  judgment  upon  the  property; 
that  it  was  put  upon  the  records  of  this  court  and  stood  there  for 
five  years ;  that  no  act  was  done  in  any  manner  by  the  directors 
affecting  or  repudiating  it. 

The  release  was  signed  "  W.  "W".  Winton,  president."  There 
was  nothing  in  the  offer  to  show  that  the  bank  or  any  of  its 
officers  knew  of  the  release,  nor  was  there  any  note  of  it  made  on 
the  judgment  docket. 

Objections  overruled.     (Second  assignment.) 
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The  plaintifEs  then  proposed  to  read  depositions  of  Mary  Little 
and  H.  P.  Little  taken  before  a  justice  of  the  peace  upon  rule 
and  notice  during  the  life-time  of  Mary  Little.  Objected  to  on 
the  ground  that  there  is  no  proper  certificate ;  it  does  not  recite 
that  they  were  reduced  to  writing  by  the  justice,  nor  that  they 
were  subscribed  to  in  his  presence  by  the  parties.  Objection 
overruled,  because  they  were  taken  in  the  presence  of  both  parties 
and  have  been  on  file.     (Third  assignment.) 

The  pliiintiffs  presented  the  following  points,  to  which  are  ap- 
pended the  answers  of  the  court : 

1.  If  the  jury  believe  that  the  judgment  in  this  case  was  given 
to  secure  future  advances  to  be  made  to  the  principal  debtor,  J. 
S.  Little,  by  the,  Second  National  Bank  of  Scran  ton,  the  judg- 
ment was  absolutely  void,  and  the  plaintiff  therein  cannot  re- 
cover. 

2.  If  the  judgment  in  this  case  was  given  in  part  to  secure  fu- 
ture advances  to  be  made  to  J.  S.  Little,  and  in  part  to  secure  the 
payment  of  a  debt  already  due  the  bank  by  J.  8.  Little,  the  judg- 
ment is  void  as  to  the  part  given  to  secure  such  future  advances, 
and  as  to  that  part  the  plaintiff  therein  cannot  recover. 

A.  "  You  will  perceive  that  this  presents  questions  of  the  fact 
which  we  have  already  submitted  to  you,, and  we  have  virtually 
answered  these  two  points  in  our  general  charge.  We  now  however 
afiirm  these  propositions,  with  the  qualification  that  it  is  for  you 
to  ascertain  from  the  evidence  whether  these  facts  are  established." 
(Ninth  and  tenth  assignments.) 

The  following  were  among  the  points  of  defendant,  with  the 
answers  of  the  court  thereto : 

5.  That  the  sureties  having  shown  no  authority  in  W.  W.  "Win- 
ton  to  execute  the  release  of  the  lien  of  this  judgment,  the  same 
is  not  valid  and  binding  upon  the  plaintiff  in  the  judgment  and 
does  not  operate  to  release  the  sureties  unless  the  act  was  ratified 
by  the  plaintiff  subsequently. 

A.  "  We  decline  this  proposition,  and  leave  it  with  such  sug- 
gestions and  instructions  as  we  have  already  given  you  upon  that 
point."     (Eleventh  assignment.) 

6.  That  there  can  be  no  ratification  of  an  act  of  an  agent  of 
which  the  principal  has  no  knowledge,  and  the  mere  fact  of  filing 
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a  paper  purporting  to  be  a  release  in  the  Common  Pleas  docket 
of  a  county  distant  from  the  place  of  business  of  a  bank,  is  no 
evidence  of  notice  to  the  bank. 

A.  "  Tliis  proposition  we  cannot  affirm.  The  bank  is  the  plain- 
tiff in  the  judgment,  and  is  bound  to  understand  the  situation  of 
its  own  record  and  its  own  claims.  It  would  be  a  natural  pre- 
sumption that  bankers  are  pretty  sharp  ordinarily  in  attending  to 
their  business,  and  would  hardly  allow  a  record  to  stand  with  a 
release  of  land  which  would  be  subject  to  the  lien  of  the  judg- 
ment for  a  period  of  four  or  five  years  filed  in  the  case  in  which 
they  had  their  judgment.  Besides  that,  we  have  the  evidence  of 
the  fact  that  the  release  was  executed  at  the  bank  by  Mr.  Winton, 
a,nd  was  done  in  the  same  manner  and  between  the  same  persons 
that  the  original  loan  was  negotiated,  and  the  note  given  was 
signed  in  the  same  manner  and  made  payable  to  W.  W.  Winton, 
president,  or '  pres't,'  which  signified  president,  and  that  the  lease 
was  filed  as  executed  by  the  parties  under  these  circumstances." 
(Twelfth  assignment.) 

8.  That"  the  release  in  evidence  is  not  the  release  of  the  defend- 
ants in  the  issue,  and  they  are  not  bound  by  it. 

A.  "  We  will  have  to  decline  that  proposition.  We  have  left 
it  to  you  as  a  question  of  fact  under  the  evidence  whether  it  is 
the  act  of  the  defendants  or  ratified  or  approved  by  them." 
(Thirteenth  assignment.) 

9.  That  the  failure  of  a  creditor  to  revive  a  judgment  does  not 
discharge  a*  surety  unless  there  has  been  an  express  agreement  at 
the  time  of  signing  the  note  or  giving  the  judgment  that  the 
same  should  be  kept  revived  for  the  benefit  of  such  surety,  and 
there  is  no  evidence  of  such  agreement  on  the  part  of  the  defend- 
ants in  the  issue  with  the  sureties  or  either  of  them,  and  upon  this 
point  the  verdict  must  be  for  the  defendants  in  the  issue. 

A.  "  We  decline  that  proposition,  with  the  qualification  that  a 
creditor  could  not  release  property  that  was  bound  by  the  judg- 
ment without  releasing  the  sureties.  If  he  could  not  do  it  by  a 
direct  act,  he  certainly  could  not  do  it  by  so  negligently  looking 
after  the  security  of  the  principal  as  to  let  his  property  slip  out 
from  the  lien  of  the  judgment  and  then  look  to  the  security  for 
it. ' '  (Fou  rteenth  assignment. ) 
Vol.  Ill— 92. 
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11.  That  upon  the  whole  evidence  the  defendants  in  this  issue 
are  entitled  to  recover  the  amount  of  the  judgment,  less  the  two 
payments  of  $400  each  and  the  sum  of  $869.60  received  from 
W.  T.  Moxley,  assignee. 

A.  "  We  cannot  of  course  affirm  that  proposition  under  the 
instructions  which  we  have  given  in  the  general  charge."  (Fif- 
teenth assignment.) 

In  the  general  charge,  the  court,  inter  alia,  said  :  "But  it  ia 
alleged  that  this  judgment  was  given  to  a  N^ational  bank  for  the 
security  of  money  to  be  advanced.  We  propose  to  submit  to  you 
as  a  question  of  fact  whether  it  was  given  as  security  for  advances 
to  be  made.  When,  if  you  find  that  it  was  a  National  bank  (and 
we  shall  have  to  take  the  party  itself  as  it  stands  upon  the  record, 
and  put  itself  into  this  court,  claiming  to  be  such),  and  if  you 
further  find  that  this  judgment  was  given  as  security  for  money 
to  be  advanced  or  loaned  in  the  future  to  J.  S.  Little,  then  the 
judgment  would  be  void  as  against  the  sureties,  and  there  would 
be  no  recovery  in  this  case  in  favor  of  the  plaintiff  in  the  judg- 
ment. If  however  it  was  given  part  for  debt  accrued  and  due 
from  Little  to  the  bank,  and  in  part  for  loans  to  be  advanced  to 
him  afterward,  then  you  will  ascertain  how  much  was  due  from 
Little  to  the  bank,  at  the  time  the  judgment-note  was  given,  to- 
wit:  the  2d  of  December,  1872,  because  that  part  which  was  ac- 
tually due  from  Little  to  the  bank  at  that  time  was  a  proper  sub- 
ject-matter to  be  secured  by  a  mortgage  or  judgment-note,  under 
the  laws  of  the  United  States  authorizing  the  organization  and 
management  of  National  banks,  under  the  law  which  is  par- 
ticularly known  as  the  National  Bank  Law.  The  law  makes  a 
difference  between  debts  accrued  and  debts  to  be  created,  or  loans 
to  be  effected  afterward.  That  distinction  is  attempted  to  be 
made  here  as  between  a  mortgage  and  a  judgment.  A  judgment 
it  is  said  might  have  accrued  and  not  been  entered  up.  But  we 
will  leave  to  you  as  a  question  of  fact,  under  all  the  evidence, 
whether  it  was  in  contemplation  of  the  parties-  at  the  time  to 
give  that  judgment  for  money  already  loaned  and  for  money  to 
be  loaned,  or  for  the  security  that  the  judgment  would  afford  the 
bank  by  reason  of  the  lien  it  would  have  upon  the  real  estate.  If 
that  was  the  ground  or  basis  of  the  contract,  and  the  foundation 


SUPEBME  COUET,  1880.  731 

Winton  v.  Little. 

of  that  transaction,  then  it  was  taking  security  upon  real  estate  for 
loans  to  be  made  afterward;  that  is,  if  you  find  the  fact  to  be  that 
Little  did  not  owe  them  the  actual  amount  of  $4,000 ;  and  the 
law  does  not  permit  the  taking  of  security  upon  real  estate  by  a 
National  bank  as  regards  advances  to  be  made  subsequently.  If 
you  arrive  at  the  conclusion  that  this  note  was  given  in  part  for 
money  due  and  in  part  for  money  to  be  loaned  afterward  it  will 
be  necessary  for  you  to  determine  the  amount  that  was  actually 
due  to  the  bank  when  that  note  was  given,  and  take  that  part  and 
compute  the  interest  on  it  up  to  the  time  these  various  payments 
were  made,  deduct  the  payments  from  the  amount  of  the  principal 
with  interest  added,  and  ascertain  whether  there  is  any  balance 
due,  and  if  so  how  much  to  the  plaintiff  in  the  judgment."  *  * 
(Fourth  and  fifth  assignments.) 

"  You  have  heard  the  evidence  in  regard  to  the  release  which 
has  been  referred  to,  and  we  propose  to  submit  to  you  as  a  ques- 
tion of  fact  whether  that  release  was  executed  properly.  That  is, 
whether  it  was  made  properly  by  W.  W.  Winton,  as  president 
of  the  bank,  with  the  approval  of  or  subsequent  ratification  by 
the  bank  itself."     *     *     *     (Sixth  assignment.) 

"  You  will  consider  them  all,  and  ascertain  whether  there  is  in 
the  evidence  sufficient  to  warrant  you  in  the  conclusion  that  W. 
W.  Winton  acted  as  the  president  of  that  bank  by  the  authority 
or  approval  or  consent  of  the  bank  in  that  matter,  and  in  connec- 
tion with  that  you  will  take  into  consideration  the  fact  that  they 
had  a  judgment  upon  the  records  of  this  court,  placed  there  by 
themselves,  and  they  could  be  reasonably  expected  in  law  to  know 
the  condition  of  their  own  judgment  as  it  showed  upon  the  rec- 
ord."    *     *     *     (Seventh  assignment.)  ' 

"If  you  find  that  this  release  was  made  by  Wiaton  with  proper 
authority,  or  proper  approval,  then  you  will  deduct  from  this 
judgment  the  value  of  so  much  land  as  was  released,  as  established 
by  the  evidence."     (Eighth  assignment.) 

"  We  have  instructed  you  that  you  will  ascertain  whether  the 
judgment  was  valid  under  the  act  of  Congress,  and  whether  it 
was  in  whole  or  in  part  a  security  for  loans  to  be  effected  there- 
after; and  to  the  extent  that  it  was  given  for  debts  of  J.  S.  Little 
to  the  bank,  existing  at  the  time,  it  was  a  good   and  valid   jndg- 
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ment  up  to  the  time  the  release  was  executed  ;  and  at  that  time 
you  will  ascertain  the  value  of  the  property  released  and  deduct 
it  from  the  amount  of  the  judgment  and  interest  up  to  that  time, 
deducting  the  payments  that  are  specified  here  —  two  $400  pay- 
ments and  one  of  $869.60 — and  so  make  your  computation  in  re- 
gard to  the  amount."  (Sixteenth  assignment.) 
Yerdict  for  the  plaintiffs  in  thfe  issue. 

W.  H.  &  H.  G.  Jessup,  for  plaintiff  in  error. 

D.  (&  EL.  M.  Hcmnah  and  MoColhtm  cS:  Watson,  for  defend- 
ants in  error. 

Trunkey,  J.  Whether  error  was  committed  in  any  ruling 
against  the  defendants  is  a  question  they  have  not  brought  here, 
and  cannot  now  be  considered. 

It  can  scarcely  be  said  that  the  court  did  not  fairly  and  properly 
treat  the  case  as  if  it  were  conceded  by  the  parties  that  the  judg- 
ment was  owned  by  the  Second  National  Bank  of  Scranton,  in- 
corporated and  doing  business  under  the  laws  of  the  United  States. 
If  this  was  error,  we  fail  to  see  any  reason  why  the  bank  should 
complain.  The  judgment  was  confessed  by  virtue  of  a  warrant 
of  attorney  on  a  note  payable  to  "  W.  W.  Winton,  president,  or 
bearer,"  and  he  stands  as  plaintiff  with  the  words,  "  President  of 
the  Second  National  Bank  of  Scranton  "  appended  to  his  name. 
If  they  mean  nothing,  he  alone  is  the  plaintiff  in  interest,  and  they 
may  be  treated  as  surplusage.  Putting  them  on  the  record  did 
not  impose  the  burden  of  proving  what  they  meant  upon  the  de- 
fendants. In  absence  of  evidence  or  concession  of  a  corporation, 
the  judgment  was  Winton's,  and  inquiry  respecting  his  authority 
to  release  its  lien  on  real  estate,  or  of  the  right  of  a  National  bank 
to  take  a  judgment  to  secure  future  advances,  would  be  imperti- 
nent. A  glance  at  the  case  as  presented  shows  that  in  fact  it  was 
tried  on  the  theory  that  the  note  was  given  for  money  of  the 
bank  of  which  Winton  was  president,  and  therefore  the  assign- 
ments will  be  considered  as  if  the  bank  has  a  right  to  be  heard  in 
their  support,  notwithstanding  its  point  that  there  is  no  evidence 
of  its  incorporation. 


SUPKBME  COURT,  1880.  733 

Winton  v.  Little. 

This  judgment  was  entered  in  favor  of  Winton  on  a  note  taken 
in  his  name  in  1872.  An  execution  was  issued  in  1876,  and  on 
defendant's  application,  the  writ  was  stayed  and  judgment  opened. 
The  trial  was  in  April,  1879.  During  all  that  time  the  directors 
of  the  bank  knew,  or  ought  to  have  known,  that  the  judgment 
appeared  in  favor  of  Winton,  and  not  the  bank,  and  no  move 
was  made  to  put  it  in  the  bank's  name.  In  1874  Winton  gave  a 
release  of  lien  to  enable  the  principal  debtor  to  sell  and  convey  a 
part  of  his  land.  Winton  negotiated  the  loan  and  did  all  business 
respecting  it.  Why  did  the  directors  suffer  the  judgment  to 
stand  in  his  name,  if  they  had  not  given  him  authority  to  takeit? 
If  no  such  authority  was  given,  what  was  the  long  acquiescence 
but  a  ratification  ?  Though  the  appended  words  be  sufficient 
notice  of  the  claim  of  the  bank,  it  would  be  commonly  under- 
stood that  it  was  put  in  Winton's  name  for  the  very  purpose  that 
he  could  control  it  as  his  own.  The  bank  had  a  legal  existence, 
and  was  capable  of  acting,  suing  and  receipting  in  its  own  name. 
If  it  chose  to  put  the  judgment  in  the  name  of  another,  it  ought 
to  be  bound  by  his  acts  with  others  in  dealing  with  it.  There  was 
no  conspiracy  to  defraud  the  bank  between  Winton  and  the  pur- 
chaser of  the  land,  and  if  bj^  the  agent's  mistaken  judgment  any 
must  sufEer,  the  loss  should  fall  on  the  one  that  gave  him  power 
to  act.  It  may  be  true,  as  alleged,  that  the  release  does  not  pur- 
port to  be  the  release  of  the  bank ;  but  it  purports  to  be  the  re- 
lease of  the  party  to  whom  the  note  was  payable  and  who  held 
the  judgment.  We  are  not  convinced  that  error  was  committed 
in  the  rulings  and  instructions  set  forth  in  the  second,  sixth,  sev- 
enth, eighth,  eleventh,  twelfth  and  thirteenth  assignments. 

The  depositions  of  Mary  Little  and  H.  P.  Little  stood  as  if 
they  had' just  been  taken  and  offered  in  evidence,  no  notice  hav- 
ing been  given,  as  provided  by  the  rule  of  cpurt,  of  the  filing. 
When  offered,  the  plaintiff"  objected  "  on  the  ground  that  there  is 
no  proper  certificate  ;  it  does  not  recite  that  they  were  reduced  to 
writing  by  the  justice,  nor  that  they  were  subscribed  in  his 
presence  by  the  parties."  Here  he  is  confined  to  the  objection 
taken  in  the  court  below.  The  depositions  were  taken  in  obedi- 
ence to  a  rule  of  court,  in  presence  of  the  parties,  the  witnesses 
cross-examined,  and  we  do  not  think  the  certificate  fatally  de- 
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fective.  In  sncli  case,  it  is  presumed  that  the  depositions  were 
properly  reduced  to  writing  and  subscribed  by  the  witnesses  in 
presence  of  the  justice  until  the  contrary  is  shown.  No  objec- 
tion was  made  that  H.  P.  Little  had  not  signed  his  deposition. 
The  third  assignment  is  not  sustained. 

As  a  proposition,  the  plaintiffs'  ninth  point  should  have  been 
affirmed,  unless  refused  on  the  gnound  that  there  was  no  evidence 
of  the  fact  on  which  it  was  based.  The  answer  indicates  that  the 
fact  was  submitted.  Mere  forbearance,  however  prejudicial  to 
the  surety,  will  not  discharge  him.  This  rule  applies  where  a 
creditor  suffers  a  judgment  to  lose  its  lien  for  want  of  revival 
against  the  principal  debtor,  and  thereby  subsequent  creditors  are 
enabled  to  take  the  land.  United  States  v.  Simpson,  3  P.  &  W. 
437.     The  fourteenth  assignment  is  well  taken. 

On  the  authority  of  Union  Nat.  Banlc  of  St.  Louis  v. 
Matthews,  98  U.  S.  621 ;  2  Nat.  Bank  Gas.  12,  the  instructions 
complained  of  in  the  fourth,  fifth,  ninth,  tenth  and  sixteenth 
assignments  were  erroneous.  That  case  has  settled  that  real  es- 
tate security  taken  by  a  National  bank  for  present  or  future  ad- 
vances is  valid,  and  all  conflicting  decisions  in  the  State  courts 
must  give  way.  It  is  there  said :  "  Our  attention  has  been  called 
to  but  a  single  point  which  requires  consideration,  and  that  is 
whether  the  deed  of  trust  can  be  enforced  for  the  benefit  of  the 
bank."  After  noting  that  the  Supreme  Conrt  of  Missouri  held 
the  deed  of  trust  to  be  the  same  thing  as  a  mortgage,  and  that  the 
loan  was  made  on  real  estate  security,  it  is  held,  "  These  things 
render  it  proper  to  consider  the  case  in  that  aspect,  and  conceding 
them  to  be  as  claimed,  the  consequences  insisted  on  by  no  means 
necessarily  follow.  The  statute  does  not  declare  such  security 
void;  it  is  silent  upon  the  subject.  If  Congress  so  meant  it 
would  have  been  easy  to  say  so,  and  it  is  hardly  to  be  believed 
that  this  would  not  have  been  done  instead  of  leaving  the  ques- 
tion to  be  settled  by  the  uncertain  result  of  litigation  and  judicial 
decision.  *  *  *  The  impending  danger  of  a  judgment  of 
ouster  and  dissolution  was  we  think  the  check,  and  none  other, 
contemplated  by  Congress.  That  has  been  always  the  punish- 
ment prescribed  for  the  wanton  violation  of  a  charter,  and  it  may 
be  made  to  follow  whenever  the  proper  public  authority  shall  see 
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fit  to  invoke  its  application.  A  private  person  cannot  directly  or 
indirectly  usurp  this  function  of  the  government."  Justice 
Miller  dissented,  on  the  ground  that  the  act  of  Congress  forbade 
National  banks  to  take  real  estate  security  for  money  loaned  at 
the  time  of  the  transaction,  and  that  such  security  is  void  in  the 
hands  of  tlie  bank. 

The  point  arises  under  a  statute  of  the  United  States,  and  hav- 
ing been  decided  by  the  United  States  Supreme  Court,  the  prior 
rulings  of  this  court,  so  far  as  in  conflict,  fall. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Monongahela  National  Bank  v.  Oveeholt. 

(96PeDn.  St.  327.) 

Interest  —  action  to  recover  double  usurious  —  when  accrues  —  bankruptcy  —  who 

may  sue. 

The  right  ol  action  to  recover  double  the  amount  of  usurious  interest  paid  to 
a  National  bank,  as  provided  by  section  5197  of  the  National  Banking  Act, 
accrues  upon  the  actual  payment  by  the  borrower  of  the  amount  of  the  ille- 
gal interest  to  the  bank,  and  can  be  maintained  whether  the  debt  has  been 
paid  or  not. 

The  party  paying  such  illegal  interest  cannot  recover  for  it  after  his  discharge 
in  bankruptcy,  but  the  right  of  action  vests  in  the  assignee. 

BEFORE  Meecue,  Gordon,  Paxson,  Teunket,  Steeeett  and 
Geeen,  JJ. 
Error  to   the   Court   of   Common  Pleas   of   Fayette   county. 
Debt  against  a  National  bank  to  recover  double  the  amount  of 
usurious  interest  paid. 

The  court  refused  the  following  points  : 

1.  That  the  notes  on  which  the  usurious  interest  is  claimed, 
never  having  been  paid,  the  plaintiff  is  not  entitled  to  recover. 

2.  The  plaintiff  having  been  discharged  as  a  bankrupt  since  the 
usurious  interest  was  paid,  he  cannot  recover. 

Yerdict  for  plaintiff,  and  after   judgment  the  bank  took  this 
writ.  '■ 
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D.  Kaine,  for  plaintiff  in  error. 

R.  H.  Lindsey,  for  defendant  in  error. 

Teunket,  J.  Section  5191  of  the  National  Banking  Act  (IT. 
S.  R.  S.)  prescribes  the  rates  of  interest  which  banks  may  re- 
ceive.    The  next  section  is  : 

«- 

"  The  taking,  receiving,  reserving  or  charging  a  rate  of  interest  greater  than 
is  allowed  by  the  preceding  section,  when  knowingly  done,  shall  be  deemed  a 
forfeiture  of  the  entire  interest  which  the  note,  bill  or  other  evidence  of  debt 
carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon.  In  case  the 
greater  rate  of  interest  has  been  paid,  the  person  by  whom  it  has  been  paid, 
or  legal  representatives,  may  recover  back  in  the  nature  of  an  action  of  debt, 
twice  the  amount  of  interest  thus  paid  from  the  association  taking  or  receiving 
the  same;  provided  that  such  action  is  commenced  within  two  years  from  the 
time  the  usurious  transaction  occurred."    , 

Upon  the  actual  payment  by  the  oorrower  and  receipt  of  the 
illegal  interest  by  the  bank,  the  right  of  action  accrues  and  can 
be  maintained  whether  the  debt  has  been  paid  or  not.  This  can- 
not be  more  clearly  expressed  than  in  the  words  of  the  statute, 
and  decisions  under  other  statutes  having  little  similarity  to  this 
do  not  warrant  departure  from  the  plain  meaning  of  the  remedial 
and  punitory  provision. 

On  June  25,  1878,  the  plaintiff  presented  bis  petition  for  adju- 
dication in  bankruptcy,  and  he  was  duly  discharged  on  February 
7,  1879.  This  action  was  commenced  after  his  discharge,  and  the 
usurious  transaction  occurred  prior  to  his  petition  for  adjudica- 
tion. Did  the  right  of  action  pass  as  part  of  his  estate  to  the 
assignee  ?  The  broad  and  comprehensive  tferms  of  the  Bankrupt 
Act  vest  in  the  assignee  for  creditors  the  entire  estate  of  the  bank- 
rupt debtor,  except  exemptions  which  are  intended  to  protect  him 
and  his  family  from  temporary  distress.  All  debts  due  him,  all 
rights  in  equity,  choses  in  action  and  rights  of  action  arising  from 
contract,  or  from  the  unlawful  taking  or  detention  or  injury  to 
the  property  of  the  bankrupt,  pass  at  once  to  the  assignee  on  his 
appointment,  in  virtue  of  the  adjudication  in  bankruptcy.  The 
assignee  has  like  remedy  to  recover  all  the  estate,  debts  and  effects 
in  his  own  name  as  the  debtor  might  have  had  if  the  decree  in 
bankruptcy  had  not  been  rendered  and  no  assignment  been  made. 


SUPKEMB  COURT,  1881.  737 

MoDongahela  National  Bank  v.  Overholt. 

Rights  of  action  for  torts  to  the  debtor's  person  do  not  pass,  nor 
the  right  to  sue  for  a  penalty ;  these  are  not  assignable. 

It  must  be  conceded  that  the  sum  which  may  be  recovered  from 
an  association  where  illegal  interest  has  been  paid  is  so  penal  in 
in  its  character  that  it  is  commonly  called  a  penalty.  But  is  not 
the  act  in  strictness  more  remedial  than  penal  ?  Taking  interest 
beyond  the  prescribed  rates  is  not  a  criminal  offense,  does  not  for- 
feit the  debt,  or  give  a  qui  tarn  action  to  an  informer,  is  not 
denounced  by  pains  and  penalties  as  was  usury  by  the  common 
law  .or  ancient  statutes.  Nor  is  the  right  limited  to  the  person 
who  paid  the  excessive  interest,  for  it  may  pass  to  his  legal  repre- 
sentative ;  and  in  this  respect  it  is  not  treated  as  a  penalty  or  tort 
to  the  person.  He  may  recover  back  twice  the  amount  of  inter- 
est thus  paid  by  action  in  the  nature  of  debt,  and  this  is  akin  to 
double  or  treble  damages  for  injuries  allowed  by  certain  statutes 
for  the  twofold  purpose  of  compensation  and  example.  In  actions 
at  common  law  exemplary  damages  are  frequently  recovered. 
The  only  vindicatory  part  of  the  statute  as  respects  usury  is  that 
providing  remedies  for  the  borrower  against  the  association  which 
has  exacted  illegal  interest.  These  operate  to  recompense  the 
borrower  and  punish  the  lenaer  for  the  wrong  done.  Enough  of 
the  old  doctrine  of  usury  pervades  the  statute  to  place  the  bor- 
rower, who  has  paid  or  agreed  to  pay  excessive  interest,  in  the 
light  of  one  injured  in  his  property ;  but  the  lender  is  not  made 
a  criminal. 

Decisions  of  the  Federal  courts  are  conflicting  on  the  question 
whether  the  right  of  action  vests  in  the  assignee.  As  advised,  it 
has  not  been  decided  by  the  United  States  Supreme  Court.  Among 
the  cases  in  the  District  Courts  where  it  has  been  held  that  the 
assignee  of  a  bankrupt  cannot  maintain  the  action,  is  Brombey  v. 
Smith,  5  Nat.  Bank.  Eeg.  152.  On  the  other  hand,  in  Crocker  v. 
First  National  Bank  of  Chetopa,  3  Cent.  L.  Jour.  527 ;  1  Nat. 
Bank  Cas.  317,  Dillon,  C.  J.,  ruled  that  the  right  passed  to  the 
assignee,  saying:  "  It  is  our  opinion  that  the  assignee  in  bank- 
ruptcy is,  in  respect  of  such  a  claim  as  this,  which  has  injuriously 
affected  and  reduced  the  estate  in  bankruptcy,  and  which  is  to  be 
enforced  by  an  action  in  the  nature  of  an  action  of  debt,  pecu- 
liarly and  most  appropriately  the  legal  representative  of  the  bank- 
VoL.  Ill— 93. 
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rnpt.  Every  reason  which  in  case  of  the  death  of  the  debtor, 
without  bankruptcy,  would  give  the  right  of  action  to  his  admin- 
istrator or  executor  as  his  legal  representative,  applies  with  full 
force  to  the  assignee  in  bankruptcy  if  his  estate  is,  during  his 
life-time,  administered  in  a  court  of  bankruptcy."  A  number  of 
cases  are  to  same  purpose,  among  them  Wright  v.  First  National 
Bamk  of  Crreenshurg,  IS  JSTat.  Bank.  Keg.  87 ;  2  Nat.  Bank  Cas. 
138. 

Nichols  V.  Bellows,  22  Yt.  581 ;  54  Am.  Dec.  85,  a  case  under 
the  nsiiry  laws  of  Vermont,  seems  to  support  the  view  that  the 
action  is  not  assignable.  In  Gray  v.  Bennett,  3  Mete.  622,  a  well- 
considered  case,  it  was  decided  that  an  insolvent  debtor's  right  of 
action  for  recovery  of  threefold  the  amount  of  interest  pAid  by 
him  on  a  usurious  contract,  passes  by  the  assignment  of  his  estate, 
and  his  assignee  may  maintain  a  bill  in  equity  to  recover  it.  It  was 
there  claimed  that  the  statute  forfeiting  threefold  the  amount  of 
interest  reserved,  being  in  its  nature  penal,  it  resolves  the  demand 
into  a  mere  claim  for  redress  for  a  personal  tort,  which  cannot  be 
assigned.  But  the  court,  upon  a  careful  review  of  the  cases  touch- 
ing the  principle,  held  that  the  threefold  act,  while  penal  to  some 
extent  in  its  consequences,  is  so  far  remedial  that  it  has  the  like 
privilege  of  liberal  construction  with  those  statutes  which  are 
wholly  remedial ;  that  the  interest  of  the  insolvent  debtor  was  a 
vested  interest  and  not  a  mere  personal  right,  and  unless  it  can  be 
clearly  shown  by  the  statute  that  such  an  interest  was  not  intended 
to  be  passed  to  the  assignee,  it  becomes,  by  force  of  the  assign- 
ment, vested  in  him. 

The  weight  of  authority,  and  what  we  deem  the  better  reason- 
ing, impel  to  the  conclusion  that  the  bankrupt  had  a  vested  inter, 
est  under  the  statute  giving  him  a  right  to  recover  back  twice  the 
amount  of  interest  he  had  paid,  and  that  it  was  vested  in  the 
assignee  in  virtue  of  the  adjudication  in  bankruptcy.  The  de- 
fendant's second  point  should  have  been  affirmed. 

Judgment  reversed. 
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(9B  Penn.  St.  3d0.) 

Usury  —  set-off. 

Where  usurious  interest  has  been  paid  to  a  National  bank  on  renewal  notes, 
and  the  bank  brings  suit  on  the  last  note,  the  defendant  may  not  set  off  such 
illegal  interest,  but  his  only  remedy  is  by  an  action  against  the  bank  to  re- 
cover the  penalty  prescribed  by  the  National  Bank  Act, 

BEFORE  Meecub,  Gordon,  Paxson,  Teunkbt,  Steeeett  and 
Geeen,  JJ. 

Erroi  by  plaintiff  to  the  Court  of  Common  Pleas  of  Fayette 
coiiuty.  Assumpsit  against  administrators  of  the  estate  of  Martin 
O.  Tinstman,  deceased,  to  recover  a  balance  on  a  note  made  by 
said  Tinstman.     Defense,  usury.     The  trial  court  instructed : 

"  That  if  the  jary  find  from  the  evidence  that  the  plaintiff  has 
charged  and  received  a  rate  of  interest  over  six  per  cent  on  the 
note  in  suit,  and  the  several  notes  of  which  it  is  a  renewal,  that 
the  interest-bearing  quality  of  said  notes  is  thereby  destroyed,  and 
no  interest  can  be  allowed  ;  and  that  the  defendant  is  entitled  to  a 
credit  against  the  face  of  the  note  of  all  payments  made." 

Nathaniel  Swing,  for  plaintiff  in  error. 

Boyle  <&  Mestresai,  for  defendants  in  error. 

GoEDON,  J.  This  case,  on  the  authority  of  the  recent  decisions 
of  the  Supreme  Court  of  the  United  States  {Barnett  v.  National 
Bank,  98  U.  S.  555;  2  Nat.  Bank  Cas.  18),  must  be  reversed.  It 
was  there  held  that  usurious  interest  previously  received  by  a 
National  bank,  though  taken  in  the  renewals  of  a  series  of  bills  of 
which  the  one  in  suit  was  the  last,  could  not  be  pleaded  by  way  of 
set-off,  and  that  the  only  remedy  was  by  an  action  of  debt  founded 
on  the  penal  clause  of  the  act  of  Congress.  This  case  of  course 
overrules  Lucas  v.  Bank,  78  Penn.  St.  228;  1  Nat.  Bank  Cas. 
872 ;  Overholt  v.  Bank,  82  Penn.  St.  490 ;  1  Nat.  Bank  Cas.  883, 
and  all  cases  of  a  similar  character,  at  least  so  far  as  they  hold 
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that  illegal  interest  taken  by  a  National  bank  can  be  used  by  way 
of  set-off  or  payment.    ' 

In  a  transaction  like  the  one  in  hand,  from  the  case  above  cited, 
it  will  be  found  that  the  defendants'  only  remedy  was  by  a  penal 
action  for  donble  the  illegal  interest  paid,  and  that  the  forfeiture 
of  the  interest  upon  the  note  only  occurs  where  illegal  interest  has 
been  stipulated  for  but  not  paid  It  follows  that  the  plaintiff 
should  have  been  permitted  to  recover  the  full  amount  of  the  note 
in  suit  with  interest. 

Judgment  reversed,  and  a  new  venire  ordered. 


Appeal  of  Second  National  Bank  of  TiTtrsviLLE. 

Hendeeson,  to  use  of  Second  National  Bank  of  Titusville,  v. 

Waid. 

(96  Penn.  St.  460.) 
Judgment  —  collaierai  impeachinent.     Jlsury  —  recovery  of  lawful  interest. 

Au  auditor  appointed  to  distribute  the  proceeds  of  a  slierifE's  sale  may  not  go 
behind  a  judgment  regularly  entered  upon  adverse  proceedings  without 
fraud  and  collusion. 

The  taking  of  usiirious  interest  under  section  5197  of  the  Revised  Statutes  of 
the  United  States,  and  the  Pennsylvania  act  of  May  28,  1858,  does  not  pre- 
vent the  recovery  of  the  lawful  interest. 

BEFORE  Agnew,  C.  J.,  Meecub,  Goedon,  Paxson,  Teunket, 
Woodward  and  Steeeett,  J  J. 
Error  to  the  Court  of  Common  Pleas  of  Crawford  county.    The 
facts  are  stated  in  the  opinion. 

Roger  Sherman,  for  appellant. 

Guthrie  <&  Byles,  for  appellees. 

Paxson,  J.  This  controversy  has  arisen  in  the  distribution  of 
the  proceeds  of  a  sheriff's  sale  of  the  real  estate  of  Zephaniah 
Waid.     At  the  date  of  the  sale  the  Second  National  Bank  of 


SUPREME  COURT,  1881.  741 

Appeal  of  Second  National  Bank  of  Titusville. 

Titusville  held  a  judgment  amounting  to  $2,156.12,  and  "William 
M.  Henderson  was  plaintiff  in  a  judgment  for  the  use  of  the  same 
bank,  amounting  to  $1,879.73.  Waid  became  the  indorser  of  a 
note  of  Shugert  &  Starr  to  the  bank  for  $2,500  on  the  18th  of 
December,  1872.  In  a  suit  subsequently  brought  on  it  judgment 
was  obtained  on  the  29th  of  May,  1873.  Before  the  note  was 
given  interest  at  the  rate  of  ten  per  cent  had  been  paid  by  Shu- 
gert &  Starr  on  the  debt  it  represented  to  the  amount  of  $125.68. 
"When  it  was  given  on  the  18th  of  December,  1872,  a  discount  at  > 
the  rate  of  twelve  per  cent,  amounting  to  $77.50,  was  retained. 
It  was  the  second  renewal  of  a  note  originally  given  on  the  3d  of 
May,  and  first  renewed  on  the  6th  of  September,  1872.  It  was 
only  at  the  date  of  the  second  renewal  that  Waid  became  in- 
dorser. Upon  the  proof  that  usurious  interest  had  been  reserved 
the  auditor  decided  that  "  the  interest-bearing  power  of  the  ob- 
ligation had  been  destroyed,"  and  "  as  there  was  no  point  of  time 
in  the  history  of  such  paper  at  which  it  could  be  freed  from  the 
taint  of  illegality,  so  it  followed  that  there  could  be  no  point  of 
time  from  which  it  would  bear  interest."  Under  the  view  of  the 
law  thus  taken  in  the  report,  the  costs,  the  attorney's  commission 
of  five  per  cent,  stipulated  for  in  the  note,  charges  for  protests, 
and  all  interest  accrued  on  the  original  note  and  its  renewals,  and 
on  the  judgment,  were  excluded  from  the  allowance  made  to  the 
bank.  There  was  also  deducted  the  interest,  attorney's  fees  and 
costs  accrued  in  a  judgment  on  a  note  for  $1,700,  made  up  in  part 
of  an  independent  note  for  $1,500,  previously  discounted,  and  in 
part  of  interest  and  costs  of  the  judgment  obtained  on  the  note  of 
Shugert  &  Starr.  On  the  same  ground  of  usury  the  sura  of 
$111.99  was  deducted  from  the  Henderson  judgment. 

These  rulings  of  the  auditor  were  affirmed  by  the  court  upon 
exceptions.  It  has  been  settled  by  a  line  of  authority  that  in  the 
distribution  of  a  fund  an  auditor  cannot  inquire  into  the  validity 
of  a  judgment  regular  upon  its  face.  Dyotfs  Estate,  2  W.  &  S. 
557  ;  Leeds  v.  Bender,  6  id.  315  ;  Ellmaker  v.  Lis.  Co.,  id.  442  ; 
Thompson's  Appeal,  57  Penn.  St.  175.  But  he  may  receive  tes- 
timony to  show  that  since  its  rendition  the  judgment  has  been 
paid  or  otherwise  satisfied  {Borland's  Appeal,  66  Penn.  St.  470) ; 
and  he  may  disregard  a  judgment  void  upon  its  face  {Brvm/nei^s 


742  PENNSYLVANIA 


Appeal  of  Second  National  Bank  of  Titusville. 


Appeal,  11  "Wright,  67) ;  but  not  because  it  is  merely  erroneous 
{Hams'  Appeal,  5  W.  &  S.  473) ;  or  a  fraud  upon  the  debtor. 
Thompson's  Appeal,  supra.  All  the  cases  say  that  the  mere 
fact  that  the  debtor  has  been  overreached  and  a  fraud  perpetrated 
upon  him  by  the  creditor  gives  no  right  to  other  creditors  to 
attack  the  judgment  collaterally.  So  long  as  it  stands  as  a  valid 
judgment  against  the  defendant  it  is  good  against  them.  They 
have  no  right  to  complain  of  a  fraud  upon  him.  In  such  cases 
the  only  person  who  can  impeach  the  judgment  is  the  defendant 
himself,  and  this  must  be  done  by  a  motion  in  the  proper  court  to 
open  it.  When  a  judgment  is  assailed  in  this  way  before  an  au- 
ditor, it  is  his  duty,  as  was  pointed  out  in  Dyott  s  Estate  and 
Leeds  v.  Bender,  supra,  to  suspend  his  decision  until  its  validity 
can  be  decided  by  the  court  in  which  it  was  entered.  It  would 
be  an  anomalous  proceeding  for  an  auditor  to  try  the  validity  as 
between  the  parties  of  a  solemn  judgment  of  the  court  that  ap- 
pointed him,  yet  more  so  of  the  judgment  of  the  court  of  another 
county  or  another  State.  When  however  a  judgment  has  been 
fraudulently  given  by  collusion  between  the  debtor  and  the  plain- 
tiff in  such  judgment  for  the  purpose  of  hindering  and  delaying 
creditors  it  may  be  attacked  collaterally  by  the  creditors  intended 
to  be  defrauded.  Dougherty's  Estate,  9  W.  &  S.  189 ;  Lewis  v. 
Rogers,  4  Harr.  19  ;  Thompson's  Appeal,  supra.  As  to  them 
such  judgment  is  void.  But  they  can  only  have  it  set  aside  as  to 
themselves      They  cannot  impair  it  as  between  the  parties. 

If  then  creditors  may  not  impeach  a  judgment  before  an  au- 
ditor for  a  fraud  upon  the  debtor,  it  follows  that  in  order  to  sus- 
tain the  auditor  and  the  court  below,  we  must  go  to  the  extent  of 
holding  that  the  usury  complained  of  was  a  fraud  upon  the  cred- 
itors—  a  collusive  fraud  to  hinder  and  delay  them.  That  there 
was  fraud  and  collusion  in  fact  is  not  pretended,  which  drives  us 
to  the  yet  narrower  question,  whether  an  usurious  contract  is  a 
fraud  ^er  se  upon  creditors.  It  was  said  in  Oood  v.  Grant,  76 
Penn.  St.  52,  that  "  to  pay  interest  in  excess  of  the  legal  rate  is  not 
necessarily  fraudulent  as  to  creditors."  And  in  Miners'  Trust 
Company  Bank  v.  Eoseberry,  81  Penn.  St,  309,  it  was  said  by  Mee- 
OTJE,  J.,  "  Whenever  the  usurious  contract  is  intended  to  defraud 
creditors,  or  when  the  circumstances  of  the  debtor  are  known  to 
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be  such  that  it  can  reasonably  be  presumed  that  this  will  be  the 
natural  effect,  the  right  of  creditors  to  postpone  the  excess  of  in- 
terest must  be  conceded  ;  "  but  in  each  of  these  cases  the  question 
whether  any  one  but  the  borrower  could  go  behind  the  judgment 
was  left  undecided,  as  it  had  been  left  undecided  in  Vernon  v. 
Carson,  66  Penn.  St.  440.  In  Oreene^.  Tyler,  3  Wright,  361,  it 
was  held  competent  for  a  second  mortgagee  to  question  in  a  dis- 
tribution a  prior  mortgage  on  the  ground  of  usury,  and  in  Bach- 
delVs  Appeal,  56  Penn.  St.  386,  the  syllabus  states  the  point  of  the 
case  to  be  that  "  an  auditor  reported  that  judgment  creditors  could 
question  the  validity  of  a  prior  judgment  on  the  ground  of  usury, 
and  reduce  a  usurious  judgment.  Accordingly  the  court  below, 
on  exceptions,  confirmed  the  report  in  this  particular."  The  de- 
cision of  the  auditor  was  rested  wholly  on  the  authority  of  Greene 
V.  Tyler.  This  point  was  not  alluded  to  by  Chief  Justice  Thomp- 
son in  delivering  the  opinion  of  the  court,  which  consisted  of 
nine  lines  devoted  to  reversing  the  decree,  because  interest  had 
been  allowed  on  a  judgment  after  the  day  of  sale.  No  paper  book 
was  furnished  on  behalf  of  the  appellee,  and  the  point  was  mani- 
festly overlooked  by  the  chief  justice,  who  delivered  the  opinion 
in  the  subsequent  case  of  Edwards^  Appeal,  76  Penn.  St.  89. 
Oreene  v.  Tyler  certainly  decided  that  a  usurious  consideration 
could  be  inquired  into  by  a  subsequent  mortgagee,  and  as  before 
observed  in  BaohdelVs  Appeal,  was  ruled  by  the  auditor  solely  on 
this  authority.  It  would  seem  by  an  examination  of  the  opinion 
in  Oreene  v.  Tyler  that  considerable  stress  was  laid  upon  the  fact 
that  the  second  mortgagee  bad  a  specific  lien  on  the  very  thing 
sold  by  the  sheriff,  and  that  his  lien  attached  before  the  judgment 
was  confessed  upon  the  first  mortgage,  as  to  which  the  usury  was 
charged.  It  also  appeai'ed  that  the  mortgage  was  given  for  $2,000 
more  than  was  actually  received  or  loaned  thereon.  It  is  not 
essential  however  to  question  the  soundness  of  either  of  those  de- 
cisions. While  the  broad  question  whether  usury  was  a  fraud 
per  se  upon  creditors  appears  rather  to  have  been  assumed  than 
discussed,  we  may  concede  those  cases  to  have  been  rightly  decided 
to  the  extent  of  their  own  facts.  At  that  time  the  taking  of 
more  than  six  per  cent  interest  was  unlawful,  and  subjected  the 
lender  to  a  penalty.     It  is  hot  so  now.     The  act  of  28th  of  May, 
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1858  (Pamph.  L.  622),  has  made  a  radical  change  in  this  respect. 
By  the  first  section  of  said  act  six  per  cent  is  allowed  to  be  the 
legal  rate  of  interest  where  no  express  contract  has  been  made  for 
a  less  rate.  The  second  section  recognized  the  right  to  reserve  or 
contract  for  a  higher  rate,  but  provides  that  in  such  case  the  cred- 
itor shall  not  compel  his  debtor  to  pay  more  than  six  per  cent ; 
authorizes  the  debtor  to  retain  an(J  deduct  the  amount  of  the  ex- 
cess from  such  debt,  and  when  he  has  voluntarily  paid  such  excess, 
to  recover  it  by  an  action  to  be  commenced  within  six  months 
after  such  payment.  It  is  not  therefore  now  unlawful  for  a  debtor 
to  pay  and  a  creditor  to  receive  more  than  six  cent.  And  when 
it  is  done,  in  good  faith,  and  in  the  usual  course  of  business,  it 
would  shock  the  common  sense  of  every  intelligent  man  for  any 
court  to  say  that  it  was  a  collusive  fraud  between  the  creditor  and 
his  debtor  to  cheat  and  defraud  the  creditor  of  the  latter.  It  may 
be  that  such  collusive  scheme  might  be  covered  up  under  the  guise 
of  usury.  When  it  exists  it  can  be  as  readily  detected  under  the 
cover  of  a  usurious  contract  as  of  any  of  the  other  devices  which 
are  resorted  to  for  such  purpose.  But  the  mere  fact  that  the 
debtor  pays  more  than  six  per  cent  is  not  enough  to  establish  a 
fraud  upon  creditors.  Nor  would  his  refusal  to  contest  the  claim 
against  him  of  itself  amount  to  such  fraud.  A  man  who  has  in 
good  faith  contracted  to  pay  more  than  six  per  cent  has  commit- 
ted no  violation  of  any  law,  and  is  not  bound  to  repudiate  his 
contract.  A  very  large  class  of  honorable  and  upright  men  would 
regard  it  as  dishonest  to  do  so.  I  do  not  say  that  there  might  not 
be  a  case  where,  in  a  transaction  out  of  the  ordinary  course  of 
business  and  under  circumstances  tending  to  show  collusion,  a  re- 
fusal by  the  debtor  to  set  up  such  a  defense  might  not  be  evidence 
with  other  matters  of  an  intent  to  defraud  creditors.  Such  cases 
must  be  disposed  of  when  they  arise.  The  recent  legislation  re- 
ferred to  has,  to  some  extent,  recognized  the  actual  wants  of  busi- 
ness men,  and  evinces  a  growing  tendency  to  regard  money  as  an 
article,  the  price  of  which  must  be  regulated  by  the  law  of  sup- 
ply and  demand.  It  has  always  been  so,  and  it  always  will  be  so. 
!No  law  can  enable  the  thriftless  man  to  borrow  money  as  cheaply 
as  the  prosperous  man,  or  to  get  money  when  it  is  scarce  at  the 
same  rate  as  when  it  is  abundant. 
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The  appellant  in  this  case  is  a  National  bank.  Section  6197  of 
the  Revised  Statutes  allows  such  banks  to  charge  and  reserve  such 
rates  of  interest  as  is  authorized  by  the  laws  of  the  State  where 
the  bank  is  located,  and  section  5198  provides  that 

"  Knowingly  taking,  receiving  or  charging  a  rate  of  interest  greater  than 
aforesaid  shall  be  held  and  adjudged  a  forfeiture  of  the  entire  interest  which 
the  note,  bill  or  other  evidence  of  debt  carries  with  it,  or  which  has  been 
agreed  to  be  paid  thereon." 

Thus  it  will  be  seen  that  under  the  act  of  Congress  no  interest 
can  be  recovered  upon  usurious  contracts,  while  by  the  law  of  this 
State  the  legal  interest  can  be  recovered,  but  no  more.  While 
the  former  uses  the  word  "  forfeiture,"  and  is  penal  to  the  extent 
of  the  interest,  it  does  not  make  the  entire  contract  void  or  even 
voidable.  If  under  our  act  of  1858  it  is  not  a  fraud  per  se  upon 
creditors  for  a  debtor  to  pay  more  than  the  legal  rate  of  interest, 
it  would  be  straining  the  law  to  say  that  it  is  so  under  the  act  of 
Congress. 

The  whole  question  of  interest  is  regulated  by  our  own  statute. 
The  act  of  Congress  applies  only  to  the  ISTational  banks  ;  and  as 
to  them  the  rate  of  interest  conforms  to  the  State  law.  When 
creditors  allege  that  usury  is  a  fraud  upon  them,  they  must  do 
more  than  show  the  payment  in  the  usual  course  of  business  of 
interest  in  excess  of  the  legal  rate. 

That  is  a  matter  of  which  the  debtor  alone  can  complain.  In 
the  case  in  hand  there  exists  nothing  to  show  collusion  to  defraud 
creditors.  It  follows  that  they  had  nb  standing  before  the  auditor 
to  set  aside  the  appellants'  judgment. 

Even  in  view  of  the  record  as  it  was  made  up  by  the  auditor, 
the  case  did  not  justify  the  charging  the  costs  of  the  distribution 
upon  the  appellants.  The  questions  were  fit  to  be  raised,  and  the 
position  of  the  appellants  entitled  them  to  raise  them. 

The  decree  of  the  Common  Pleas  is  reversed,  and  it  is  now  ad- 
judged and  decreed  that  the  fund  in  court  be  applied,  first,  to  the 
costs  of  the  distribution ;  secondly,  to  the  city's  claim  for  taxes, 
sewer  and  paving  assessments  ;  and  thirdly,  to  the  judgments  in 
their  order  for  the  amounts  shown  by  the  record  to  have  been  due 
upon  them  respectively  at  the  date  of  the  sheriff's  sale.  The 
costs  of  this  appeal  to  be  paid  by  the  appellees. 
Vol.  Ill— 94. 
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Lebanon  National  Bank  v.  Karmant. 

(98Penn.  St.  65.) 
Interest  —  action  to  recover  double  usurious,  paid  — jurisdiction  —  set-off. 

State  courts  bave  jurisdiction  in  actioiyi  against  National  banks  to  recover  the 

penalty  imposed  upoi^  such  banks  for  taking  usurious  interest. 
No  bank  in  Pennsylvania  can  lawfully  take  more  than  six  per  cent  interest. 
The  person  paying  usurious  interest  may  recover  twice  its  amount,  although 

the  principal  is  not  paid. 
In  such  suit  the  plaintiS  may  recover  twice  the  entire  amount  of  interest 

paid. 
In  such  suit  the  defendant  cannot  set  oflT a  judgment  held  by  it  against  the 

plaintiff, 

BEFORE    Shabswood,    C.   J.,   Meecur,    Gordon,    Paxson, 
Teunket,  Steeeett  and  Geeen,  JJ. 
Error  to  the  Court  of  Common  Pleas  of  Lebanon  county. 
Debt  to  recover  twice  the  amount  of  usurious  interest  paid  by 
the  plaintiff  to  defendant  on  loans  and  discounts.     The  head-note 
and  opinion  show  the  case. 

Grant  Weidman  and  C.  P.  Miller.,  for  plaintiff  in  error. 

W.  M.  Derr,  for  defendant  in  error. 

Teunket,  J.  In  the  twenty-eight  points  presented  to  the 
court  below  and  in  the  more  than  thirty  assignments  of  error,  no 
question  is  made  but  that  the  plaintiff  paid  and  the  defendant 
received  a  large  amount  of  usurious  interest.  That  fact  was  too 
patent  to  be  gainsaid.  The  court  submitted  to  the  jury  to  find 
the  amount  of  interest  charged  on  the  several  loans  and  discounts, 
and  if  in  excess  of  the  legal  -rate,  with  instructions  that  there 
could  be  no  recovery  for  usurious  interest  paid  on  any  contract 
or  note  not  declared  upon.  This  submission,  involving  the  merits 
of  the  case,  is  not  specified  among  the  alleged  errors. 

The  numerous  assignments  do  not  present  so  many  points,  and 
some  of  these  do  not  seem  to  be  so  material  as  to  require  remark. 
In  passing  it  may  be  noted  that  the  statutes  in  this  State  provid- 
ing for  amendments  in  pleadings  are  very  liberal,  even  permitting 
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the  courts  to  allow  the  filing  of  a  declaration  or  plea  after  verdict, 
and  these  statutes  have  been  liberally  construed  as  remedial. 
When  a  declaration  clearly  sets  forth  the  cause  of  action  and  the 
matters  claimed,  objectioHS  for  defects  in  form  will  not  avail  as 
formerly. 

The  defendant  denied  the  jurisdiction  of  the  court.  In  Bletz 
V.  CoUimUa  Nat.  Bank,  87  Penn.  St.  87 ;  2  Nat.  Bank  Cas. 
366 ;  30  Am.  Eep.  343,  it  was  decided  that  State  courts  have 
jurisdiction  in  an  action  by  a  boiTower  against  a  National  bank, 
to  recover  back  twice  the  amount  of  legal  interest  paid  by  the 
borrower  to  the  bank  and  taken  in  violation  of  the  National  Bank 
Act.  That  was  the  point  in  the  case.  Since,  the  judgment  has 
been  repeatedly  followed,  without  attempt  to  add  to  the  reasoning 
of  Agnew,  C.  J.,  who  supported  it  independently  of  the  act  of 
Febniary  18,  1875,  amending  section  5198  of  the  Kevised 
Statutes  of  the  United  States.  No  sufficient  reason  appears  for 
departure  from  the  authority  of  that  base.  Moreover,  said 
amendment  expressly  gives  jurisdiction  in  said  action  to  the  State 
courts,  and  as  it  is  purely  remedial,  it  might  be  construed  to  apply 
where  the  action  accrued  prior  to  its  date  as  welVas  after. 

The  defendant  asked  instructions  that  the  banks  named  in  the 
special  plea  are  banks  of  issue,  under  the  laws  of  this  Common- 
wealth, within  the  meaning  of  section  5197  of  the  Revised  Stat- 
utes of  the  United  States,  to  which  the  court  answered  :  "  It  does 
not  appear  that  the  banks  named  are  banks  of  issue,  having  the 
right  to  charge  a  rate  of  interest  greater  than  six  per  cent  per 
'annum.  And  in  fact  and  in  law  there  is  no  bank  of  issue  in 
Pennsylvania  authorized  to  charge  a  rate  of  interest  in  excess  of 
the  legal  rate."  This  ruling  was  in  accord  with  the  opinion  of 
Agnew,  C.  J.,  in  First  Nat.  Bank  of  Clarion  v.  Gruber,  6  Nor. 
468 ;  2  Nat.  Bank  Cas.  395,  and  with  the  subsequent  decision  of 
this  court  in  the  same  case.  8  W.  N.  C.  119  ;  2  Nat.  Bank  Cas. 
882 ;  87  Penn.  St.  468.  At  the  second  trial  nearly  all  the  same 
charters  Were  pleaded  as  in  this  case.  It  is  not  alleged  that  these 
banks  ever  did  issue  circulating  notes.  It  was  not  the  legislative 
intent  that  they  should  have  that  right.  Until  their  charters 
were  construed  to  give  it  by  National  banks,  it  was  not  suspected 
that  such  power  had  been  granted.     At  the  first  session  of  the 
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Legislature  after  the  ilTational  banks  liad  set  up  this  construction 
in  court,  a  statute  was  enacted  subjecting  all  banking  corpora- 
tions to  the  act  of  May  28, 1858,  relating  to  interest  for  the  loan 
or  use  of  monej'.  It  was  well  to  remove  any  ground  for  said 
fictitious  claims,  and  in  doing  so  no  validity  or  sanction  was  given 
these  which  were  previously  made. 

In  answer  to  the  defendant's  twelfth  and  thirteenth  points  the 
jury  were  instructed  that  nothing  in  the  statutes  of  this  Common- 
wealth, relatiiig  to  the  rate  of  interest,  authorizes  banks  to  take, 
reserve  or  charge  a  rate  of  interest  in  excess  of  six  per  centum 
per  annum.  The  statute  provides :  "  The  lawful  rate  of  interest 
for  the  loan  or  use  of  money,  in  all  cases  where  no  express  con- 
tract shall  have  been  made  for  a  less  rate,  shall  be  six  per  cent 
per  annum."  When  a  greater  rate  shall  have  been  reserved  or 
contracted  for,  the  debtor  shall  not  be  required  to  pay  the  excess 
over  the  legal  rate,  and  at  his  option  he  may  deduct  the  excess 
from  the  amount  of  the  debt,  or  when  he  shall  have  voluntarily 
paid  the  whole  debt,  with  interest  exceeding  the  lawful  rate,  he 
may  recover  the  excess  of  interest  by  action.  Act  May  28,  1858, 
P.  L.  622.  This  statute  inflicts  no  penalties  for  charging  or  re- 
ceiving unlawful  interest,  and  it  has  been  said  that  it  is  not  un- 
lawful for  a  debtor  to  pay,  or  a  creditor  to  receive,  more  than  the 
lawful  rate,  and  that  the  man  who  agrees  to  pay  more  commits 
no  violation  of  law,  and  is  not  bound  to  repudiate  his  contract. 
Appeal  of  Second  Nat.  Bank  of  Titusville,  85  Penn.  St.  528 ;  2 
Nat.  Bank  Oas.  364.  It  is  strictly  true  that  no  violation  of  law  is 
committed  in  the  making  of  such  contract,  that  will  be  followed 
by  pains  and  penalties,  or  forfeitures ;  or  that  such  contract  will 
be  deemed  a  fraud  upon  other  persons  ;  and  the  remarks  were  to 
the  end  that  the  taking  of  more  than  six  per  cent  interest  is  not 
a  irsxidLperse  upon  creditors.  In  another  sense,  the  contract  for 
a  greater  rate  of  interest  than  six  per  cent  is  in  violation  of  law. 
In  absence  of  a  contract  for  a  less  rate,  the  plain  letter  of  the 
statute  is,  six  per  cent  per  annum  is  the  lawful  rate  of  interest, 
and  if  the  parties  contract  for  a  greater  rate  the  contract  is  void, 
able  as  to  the  excess ;  the  debtor  need  not  pay  the  excess,  and  if 
he  pay  the  excess  voluntarily  he  may  recover  it  back  by  action. 
The  court  was  clearly  right  in  the  instruction  as  to  the  rate  of 
interest  banks  may  receive  or  charge  on  loans  and  discounts. 
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It  is  alleged  that  the   court  erred  in  refusing  the  defendant's 

points  that  no  recovery  can  be  had  for  the  penalty  under  section 

5198,  unless  the  debt  was  also  paid.     The  section  is : 

"  The  taking,  receiving,  reserving  or  charging  a  rate  of  interest  greater  than 
is  allowed  by  the  preceding  section,  when  knowingly  done,  shall  be  deemed  a 
forfeiture  of  the  entire  interest  which  the  note,  bill  or  other  evidence  of  debt 
carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon.  In  case  the 
greater  rate  of  interest  has  been  paid,  the  person  by  whom  it  has  been  paid, 
or  his  legal  representatives,  may  recover  back,  in  the  nature  of  an  action  of 
debt,  twice  the  amount  of  the  interest  thus  paid,  from  the  association  taking 
or  receiving  the  same." 

"Two  categories  are  thus  defined,  and  the  consequences  de- 
nounced. 1.  Where  illegal  interest  has  been  knowingly  stipu- 
lated for,  but  not  paid,  there  only  the  sum  lent,  without  inter- 
est, can  be  recovered.  2.  Where  such  illegal  interest  has  been 
paid,  then  twice  the  amount  so  paid  can  be  recovered  in  a  penal 
action  of  debt,  or  suit  in  the  nature  of  such  action,  against  the 
ofEending  bank,  brought  by  the  persons  paying  the  same  or  their 
legal  representatives."  Barnett  v.  National  Bank,  98  U.  S.  555  ; 
2  Nat.  Bank  Gas.  18.  The  terms  of  the  statute  are  too  plain  for 
different  constructions.  If  illegal  interest  be  contracted  for  the 
debt  shall  bear  no  interest.  If  such  interest  be  paid,  the  offend- 
ing bank  is  liable  in  an  action  for  twice  the  amount.  That  liabil- 
ity is  incurred  the  moment  the  bank  takes  the  illegal  interest. 
The  intendment  is  to  prerent  banks  contracting  or  receiving 
more  than  lawful  interest  for  the  use  of  money.  To  permit  a 
bank  v?^hich  had  actually  received  illegal  interest,  when  sued  for 
the  penalty,  to  chop  round  and  call  it  a  credit  on  the  principal, 
would  vitiate  the  vindicatory  clause  of  the  statute.  In  such  case 
the  taking  would  amount  to  nothing  more  than  a  contracting  to 
receive.  The  statute  inflicts  twice  the  penalty  for  taking  that  it 
does  for  contracting.  Monongahela  Nat.  Bank  v.  Overholt,  96 
Penn.  St.  32T  ;  ante  735.  In  Pennsylvania  the  statute  authorizes 
the  debtor,  at  his  option,  to  deduct  the  excess  of  interest  from 
the  debt,  or  to  pay  the  whole  debt  and  unlawful  interest,  and 
then  recover  back  the  excess  over  the  lawful.  Such  statutes  and 
decisions  under  them  throw  no  light  on  the  question  now  pend- 
ing. 

It  is  urged  that  the  court  erred  in  refusing  the  defendant's 
point  that  no  more  can  be  recovered  than  twice  the  amount  of 
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the  interest  paid,  in  excess  of  the  legal  rate.  The  statute  makes 
the  receiving  or  chai-ging  "  a  rate  of  interest  greater  than  is  al- 
lowed" "a  forfeiture  of  the  entire  interest."  "In  case  the 
greater  rate  of  interest  has  been  paid  "  the  debtor  may  recover 
back  "  twice  the  amount  of  interest  thus  paid."  The  bank  may 
take  or  charge  the  "  rate  "  allowed  by  the  laws  of  the  State  where 
it  is  located,  and  if  no  "rate"  is  .fixed  by  said  laws,  it  may  take 
or  charge  a  "  rate  "  not  exceeding  seven  per  centum.  It  is  clear 
the  word  "  rate  "  is  used  in  the  same  sense  throughout.  The  law- 
ful rate,  measure,  is  certain,  and  a  greater  rate,  whatever  it  may 
be,  is  a  fixed  measure  by  agreement  of  the  parties.  The  entire 
interest  forfeited  is  just  the  rate  which  was  contracted.  Upon 
payment  and  receipt  of  a  greater  rate  than  is  lawful,  twice  the 
amount  thus  paid  is  twice  the  rate,  twice  the  entire  interest.  To 
say  that  the  meaning  is  only  a  part  of  said  greater  rate,  only  the 
■excess  over  the  lawful  rate,  may  be  taken  to  measure  the  penalty, 
is  a  wrestling  of  the  words.  The  defendant  cites  and  relies  on 
the  case  of  Hintermister  v.  First  Nat.  Bank  of  Chittenango,  3 
Hun,  345,  where  it  was  decided  that  only  twice  the  amount  paid 
in  excess  of  the  lawful  interest  can  be  recovered.  Great  weight 
is  justly  given  to  the  decision  of  that  court,  but  in  this  case  we 
think  its  reasoning  and  conclusion  are  directly  at  variance  with 
the  statute.  We  adopt  the  ruling  of  Dillon,  Circuit  Judge  of 
the  United  States,  that  the  amount  of  the  recovery  is  twice  the 
full  amount  of  interest  paid,  and  is  not  limited  to  twice  the  excess 
of  interest  paid  over  the  legal  rate.  Crocker  v.  First  Nat.  Bank 
of  Chetopa,  3  Cent.  L.  J.  527 ;  1  Nat.  Bank  Cas.  317. 

In  answer  to  the  defendant's  twenty-seventh  point  the  court 
charged  that  there  can  be  no  set-off  in  this  action.  The  plaintiff's 
claim  is  not  in  the. Defalcation  Act,  which  applies  where  the  par- 
ties are  "indebted  to  each  other  upon  bonds,  bills,  bargains, 
promises,  accounts  or.  the  like."  It  arises  from  the  defendant's 
violation  of  a  statute,  remedial  and  penal,  which  gives  the  bor- 
rower the  right  to  recover  back  from  the  bank  twice  the  amount 
of  legal  interest  paid,  for  the  twofold  purpose  of  compensation 
and  example  —  the  recovery  being  a  recompense  to  the  one  and 
a  punishment  of  the  other.  Monongahela  Nat.  Bank  v.  Over- 
holt,  supra.    It  was  decided  in  Barnett  v.  National  Bank,  98 
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U.  S.  555 ;  2  Nat.  Bank  Cas.  18,  that  in  an  action  on  a  bill  of  ex- 
change, the  defendant  conld  not  set  off  a  claim  for  twice  the 
amount  of  illegal  interest  he  had  paid  the  bank ;  that  his  remedy 
for  the  wrong  was  a  penal  suit,  and  he  could  have  redress  in  no 
other  mode  or  form  of  procedure.  That  set-off  is  not  allowed  in 
such  actions  is  well  settled.  When  the  prescribed  action  for  re- 
covery is  debt,  or  action  in  the  nature  of  debt,  it  gives  no  right 
of  set-off.  After  the  plaintiff  shall  have  obtained  judgment,  if 
tlie  defendant  have  a  judgment  against  the  plaintiff  in  another 
case,  there  is  power  in  the  court  to  order  one  judgment  to  be  set 
off  against  the  other,  governed  by  equitable  principles.  But  such 
principles  do  not  apply  in  a  suit  where  the  claim  is  in  the  nature 
of  a  penalty  for  violation  of  a  statute  so  as  to  allow  defalcation. 

Nothing  need  be  added  to  the  opinion  of  the  learned  judge  of 
the  Common  Pleas,  wherein  he  gave  his  reasons  for  denying  the 
motion  in  arrest  of  judgment. 

Judgment  affirmed. 


GuTHEiE  V.  Reid. 

(lOr  Pean.  St.  251.) 

Judgment  —  opening.     Usnry  —  effect  on  note.    Attorney's  commissions. 

A  judgment  creditor  realized  the  amount  of  his  demand  from  collateral  se- 
curity. The  debtor  notified  him  that  the  amount  due  was  disputed,  and  re- 
quired him  not  to  apply  the  collateral  to  its  payment  until  the  amount  was 
determined.  The  plaintiff,  notwithstanding,  applied  the  funds  and  satisfied 
the  judgment  of  record.  Meld,  that  the  defendant  was  entitled  to  have  the 
entry  of  satisfaction  struck  off  and  be  admitted  to  defend. 

Where  a  National  bank  takes,  receives  or  charges  more  than  the  legal  rate 
of  interest  in  the  discount  of  a  note,  the  interest-bearing  power  of  the  note 
is  destroyed,  and  remains  destroyed  until  it  is  paid. 

Eeid  gave  Guthrie  a  judgment  note  for  the  latter's  accommodation.  Guthrie 
procured  it  to  be  discounted  by  a  National  bank  at  a  usurious  rate  of  inter- 
est. Held,  that  defendant  could  avail  himself  of  the  usurious  discounts 
charged  by  the  bank  as  a  defense  to  the  payment  of  interest. 

The  reasonableness  of  an  attorney's'  commission  stipulated  for  in  a  judgment 
note  is  a  question  for  the  court,  but  if  submitted  to  the  jury  and  their  ver- 
dict is  reasonable  it  will  not  be  disturbed. 
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A  judgment  confessed,  having  been  opened  on  the  ground  that  it  had  been 
overpaid  by  proceeds  of  collaterals,  the  order  of  court  provided  that  the 
judgment  note  should  stand  as  a  narr.,  and  that  "  an  i^sue  is  awarded  to 
ascertain  the  amount  due  the  plaintiff  on  this  judgment  January  7,  1881. 
And  the  amount  of  over-payment  (if  any)  applied  to  the  satisfaction  of  the 
same."  Held,  improper  ;  the  only  proper  issue  was  the  amount  due  on  the 
judgment. 

A  docket  entry  of  a  judgment  not  supported  by  the  record,  and  which  ap 
pears  on  its  face  to  be  a  clerical  error,  will  be  stricken  off  by  the  Supreme 
Court. 

BEFORE  Meecue,  C.  J.,  Goedon,  Paxson,  Tettnket,  Stee- 
EETT,  Gebbn  and  Claek,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Clarion  county. 

The  judgment  was  entered  in  the  court  below  in  the  name  of 
J.  "W".  Guthrie,  for  use  of  First  National  Bank  of  Clarion  against 
John  C  Raid,  upon  a  judgment  note  dated  June  20,  1878,  for 
$3,050,  payable  ninety  days  after  date,  with  five  per  cent  attor- 
ney's fees  for  collection,  amounting  in  all  to  $3,202.50.  On 
January  7,  1881,  the  judgment  was  satisfied  and  the  following 
receipt  entered  on  the  docket : 

"  Received  January  7,  1881,  from  the  defendant,  $3,633.94,  in  full  of  debt, 
interest  and  costs,  money  realized  on  Ralph  Bagley  note. 

"  G.  W.  Arnold,  Cashier." 

The  head-note  and  opinion  show  the  case. 

Judd  cfe    Wilson,  for  plaintiff  in  error. 

B.  J.  Reid,  A.  B.  Reid  and  TF.  L.  Corbett,  for  defendant  in 
error. 

Paxson,  J.  The  court  below  was  entirely  right  in  opening 
the  judgment  held  by, the  bank  against  John  C  Reid.  The  satis- 
faction of  the  judgment  after  notice  that  the  amount  was  dis- 
puted was  improper,  and  if  not  corrected  in  some  form,  was  cal- 
culated to  work  injustice  to  Reid,  for  the  reason  that  when  he 
should  attempt  to  call  the  bank  to  account  for  the  proper  applies^ 
tion  of  his  collateral,  the  bank  could  say  to  him :  "  The  judg- 
ment which  we  satisfied  is  conclusive  upon  you  as  to  the  amount 
due  thereon.  Nor  do  we  see  any  breach  on  the  part  of  Reid  of 
the  contract  with  the  bank  by  which  the  proceeds  of  the  Bagley 
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note  were  to  be  applied  to  the  claims  of  the-  bank  held  against 
him.  This  judgment  was  not  specified  in  said  contract ;  it  was 
doubtless  included;  but  this  did  not  justify  the  bank  in  applying 
more  money  on  the  judgment  than  was  due  thereon,  especially  in 
the  face  of  a  notice  not  to  do  so. 

It  is  settled  law  that  where  a  National  bank  takes,  receives  or 
charges  more  than  the  legal  rate  of  interest  in  the  discount  of  a 
note,  the  interest-bearing  power  of  the  note  is  destroyed.  And 
when  once  so  destroyed,  it  remains  so.  The  faint  of  the  usury 
clings  to  it  until  paid.  It  is  a  dead  note  thereafter,  so  far  as  in- 
terest is  concerned.  Lucas  v.  Bank,  T8  Penn.  St.  231  ;  1  Nat. 
Bank  Cas.  872  ;  Bank  v.  Earmany,  98  Penfi.  St.  65 ;  ante  746. 
The  rule  thus  indicated  is  a  sound  one.  The  object  of  the  act  of 
Congress  is  to  punish  National  banks  for  such  violation  of  the 
law.  The  obvious  way  to  avoid  the  punishment  is  not  to  commit 
the  offense. 

It  was  urged  however  that  Eeid,  the  maker  of  the  note,  cannot 
avail  himself  of  this  defense  because  the  illegal  interest  was  paid 
by  Guthrie,  for  whom  the  note  appears  to  have  been  discounted 
The  answer  to  this  is  that  the  bank,  by  its  act,  has  destroyed  the 
interest-bearing  power  of  the  note,  and  can  recover  no  interest 
upon  it  from  anybody.  If  this  had  been  a  suit  by  Eeid  to  re- 
cover back  interest  paid  by  Guthrie,  we  would  have  had  a  differ- 
ent question,  and  BLy  v.  National  Bank,  79  Penn.  St.  453  ;  1 
Nat.  Bank  Cas.  937,  and  other  authorities  cited  by  plaintiff  in 
error,  might  have  had  some  appHcation. 

What  has  been  said  we  think  sufficiently  covers  the  first  nine 
assignments  of  error.  It  was  error  however  to  submit  to  the 
jury  the  question  of  the  amount  of  the  attorney  fee.  It  was 
settled  in  Daly  v.  Maitland,  7  Nor.  3S4,  that  this  is  a  ques- 
tiou  for  the  court  in  the  exercise  of  its  equity  powers,  and  is  not 
a  proper  one  for  submission  to  a  jury.  We  do  not  see  however 
that  any  harm  has  been  done  by  the  submission  in  this  particular 
instance,  as  the  amount  fixed  by  the  jury  is  not  unreasonable.  We 
will  not  therefore  reverse  for  this  reason.  But  we  point  out  the 
error  that  it  may  not  be  made  a  precedent. 

Some  minor  errors  have  crept  into  the  case  which  must  be  cor- 
rected. They  are  due  in  part  to  the  fact  that  the  order  for  the 
Vol.  Ili— 95. 
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issue  was  too  broad.  The  issue  itself  was  exceedingly  informal 
and  vague.  The  order  provided  that  the  note  on  which  judgment 
was  entered  should  stand  as  a  narr.,  and  that  "  an  issue  is  awarded 
to  ascertain  the  amount  due  the  plaintifE  on  this  judgment  Janu- 
ary 7,  1881.  And  the  amount  of  over-payment  (if  any)  applied 
to  the  satisfaction  of  the  same."  The  latter  clause  of  the  issue 
should  have  been  omitted.  The  only  proper  issue  was  the  amount 
due  upon  the  judgment.  That  settled,  the  amount  of  over-payment 
becomes  a  mere  iliatter  of  arithmetic,  about  which  there  could 
be  no  dispute,  and  which  could  not  be  properly  determined  in 
this  proceeding. 

The  verdict  of  the  jury  followed  the  vice  of  the  order.  It  was 
as  follows : 

"August  31,  1883.  We  find  there  was  due  the  plaintiff  on  this  judgment, 
January  7,  1881,  at  the  date  he  applied  a  part  of  the  proceeds  of  the  collateral 
(Ralph  Bagley)  note,  as  follows  : 

On  the  debt $3,000  00  $3,000  00 

Att'y's  commissions 63  00  63  00 

Total  am't  of  judgm't  and  att'y's  com $3,063  00 

"  We  find  the  excess  of  application  applied  by  plaintiff  to  the 
payment  of  this  judgment  on  January  7,  1881,  to  be  $560.15." 

The  latter  part  of  the  finding  we  may  reject  as  surplusage.  The 
proper  finding,  viz. :  the  amount  due  on  the  judgment,  is  complete 
without  it ;  and  we  can  thus  preserve  all  that  is  pertinent  and 
valuable  in  the  verdict. 

The  finding  of  "  the  excess  of  application "  led  to  another 
blunder.  Upon  it  the  prothonotary  has  entered  a  judgment  in 
favor  of  Jno.  C.  Eeid  in  the  sum  of  $560.15.  There  is  nothing 
whatever  upon  the  record  to  base  such  a  judgment  upon  ;  it  was 
probably  an  error  in  the  ofiQcer  who  entered  it,  and  it  is  a  matter 
of  some  surprise  that  it  was  not  corrected  below.  It  doubiless 
would  have  been  had  it  been  called  to  the  attention  of  the  learned 
court.  As  it  is  a  mere  excrescence  upon  the  record,  we  can  cor- 
rect it  here. 

The  entry  of  August  21,  1883,  purporting  to  be  an  entry  of 
judgment  in  favor  of  John  0.  Eeid  for  $560.15,  is  stricken  from 
the  record. 

Subject  to  this  modification  the  proceedings  below  are  affirmed. 
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First  National  Bank  of  Clarion'  v.  Brenneman's  Executors. 

(114  Penn.  St.  315.) 

Committee  to  appraise  shares  — power  to  correct  mistake. 

The  committee  provided  for  by  the  fifth  section  of  act  of  Congress  of  July 
12,  1882,  to  appraise  the  National  bank  shares  of  shareholders  who  do  not 
assent  to  amendments  to  the  articles  of  association,  may  correct  a  mistake 
made  by  them  in  their  approval  within  thirty  days  therefrom. 

BEFORE  Gordon,  Paxson,  Teunkbt,  Steerett,  Green  and 
Clark,  JJ.     Merger,  C.  J.,  absent. 

Error  to  the  Court  of  Common  Pleas  of  Clarion  county.  Debt 
brought  by  executors  of  the  last  will  of  Daniel  Brenneman,  de- 
ceased, against  the  First  National  Bank  of  Clarion,  Penn.  Said 
executors  —  owners  of  forty  shares,  par  value  $100  each,  of  the 
■capital  stock  of  said  bank,  total  capital  $100,000  —  withdrew  from 
said  association  on  the  execution  of  its  charter; 

A  committee  was  appointed  to  appraise  the  value  of  said  shares 
■under  section  5,  act  of  Congress  of  July  12,  1882,  which  is  as 
follows : 

"That  when  any  National  banking  association  has  amended  its  articles  of 
association,  as  provided  in  this  act,  and  the  Comptroller  has  granted  his  cer- 
tificate of  approval — any  shareholder  not  assenting  to  such  amendment  may 
give  notice  in  writing  to  the  directors,  within  thirty  days  from  the  date  of  the 
certificate  of  approval,  of  his  desire  to  withdraw  from  said  association,  in 
which  case  he  shall  be  entitled  to  receive  from  said  banking  association  the 
value  of  the  shares  so  held  by  him,  to  be  ascertained  by  an  appraisal  made  by 
a  committee  of  three  persons  ;  one  to  be  selected  by  such  shareholder,  one  by 
the  directors,  and  the  third  by  the  first  two,  and  in  case  the  value  so  fixed 
shall  not  be  satisfactory  to  any  such  shareholder,  he  may  appeal  to  the  Comp- 
troller of  the  Currency,  who  shalL.cause  a  re-appraisai  to  be  made,  which  shall 
be  final  and  binding,  and  if  said  re-appraisal  shall  exceed  the  value  fixed  by 
said  committee,  the  bank  sliall  pay  the  expenses  of  said  re-appraisal,  other- 
wise the  appellant  shall  pay  said  expenses,  and  the  value  so  ascertained  and 
determined  shall  be  deemed  to  be  a  debt  due  and  be  forthwith  paid  to  said  share- 
holder from  said  bank,  and  the  shares  so  surrendered  and  appraised  shall, 
after  due  notice,  be  sold  at  public  sale  within  thirty  days  after  the  final  ap- 
praisement provided  in  this  section." 

The  committee  made  report.  The  plaintiffs  tendered  their  cer- 
tificates of  stock  and  demanded  payment  which  was  refused, 
wherefore  this  suit  was  brought. 
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The  affidavit  of  defense  is  stated  in  the  opinion. 

Judgment  for  want  of  a  sufficient  affidavit  of  defense  for  the 
amount  fixed  by  the  committee  in  their  first  report  of  April  1, 
1885,  with  interest  amounting  to  $8,135.99.  The  defendants 
took  this  writ. 

Janws  Breden  {Jenks  &  R^ed  with  him),  for  plaintiffs  in 
error. 

B.  J.  d:  D.  B.  Reid,  D.  E.  Breneman,  for  defendants  in 
error. 

Green,  J.  This  action  is  founded  upon  the  fifth  section  of 
the  act  of  Congress  of  July  12,  1882,  which  provides  for  the  ap- 
praisal, by  a  committee  of  three  persons,  of  the  JS^ational  bank 
shares  of  shareholders  who  do  not  assent  to  amendments  to  the 
articles  of  association.  No  provision  is  made  for  constituting  the 
appraisal  a  proceeding  of  any  court,  or  for  filing  it  in  any  offioe 
or  with  any  public  officer,  or  even  directing  that  it  shall  be  in 
writing,  or  that  the  parties  shall  be  notified  of  it.  The  act  does 
not  provide  that  when  the  value  has  been  ascertained  and  deter- 
mined, it  shall  be  a  debt  due  from  the  bank  to  the  shareholder, 
to  be  forthwith  paid,  and  this  is  what  makes  it  a  cause  of  action. 
The  committee  are  simply  to  appraise  the  value  of  the  shares ; 
they  have  no  judicial  functions,  they  hear  no  controversy,  they 
render  no  judgment  as  upon  a  litigated  cause,  their  proceedings 
are  not  of  record,  they  are  mere  appraisers,  and  presumably 
inform  the  parties  of  the  fact,  and  amount  of  their  appraisement. 
For  aught  that  appears  in  the  act  that  information  may  be  im- 
parted verbally  or  in  writing.  If  the  shareholder  is  dissatisfied 
he  may  appeal  to  the  Comptroller  of  the  Currency,  and  that  officer 
is  directed  to  cause  a  re-appraisal  to  be  made,  which  shall  be  final 
and  binding.  The  act  does  not  prescribe  the  time  within  which 
the  appeal  must  be  taken,  but  as  it  does  direct  that  the  shares 
shall  be  sold  within  thirty  days  after  final  appraisement,  the  right 
of  appeal  could  not  be  exercised  after  the  expiration  of  that  time. 
In  the  present  case  the  appraisers,  on  April  1,  notified  the  parties 
in  writing  that  they  had  appraised  the  shares  at  $198  per  share, 
and  on  the  9th  the  owners  notified  the  bank  that  they  were  satis- 
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fied  with  the  vahiation.  Ou  the  21st  of  April  the  appraisers 
again  notified  the  parties  that  they  had  made  a  clerical  error  in 
computing  the  figures  upon  which  their  valuation  was  made,  by 
twice  adding  the  valuation  of  one  of  the  assets,  to-wit,  the  bank- 
ing-house and  furniture  appraised  at  $23,604,  and  they  corrected 
the  mistake,  which  resulted  in  a  corrected  valuation  of  $173^y^ 
per  share.  No  part  of  the  valuation  actually  made  was  changed. 
The  real  figures  which  composed  the  aggregate  of  the  appraise- 
ment remained  the  same,  and  the  appraisers  did  nothing  but 
remove  a  double  valuation  of  the  same  item  unintentionally  and 
mistakenly  made.  It  would  be  strange  indeed  if  this  could  not 
be  done.  Technically  there  is  not  a  solitary  reason  why  it  could 
not.  The  time  for  appeal  had  not  expired.  No  judgment  award, 
or  decree  had  been  entered  or  pronounced  upon  the  appraisement 
they  had  made.  Nothing  in  the  act  of  Congress  gave,  at  the 
time  the  correction  was  made,  any  quality  of  finality  to  the 
appraisement  made.  The  party  affected  could  still  appeal  if  he 
desired.  The  mistake  was  corrected  by  the  parties  who  made  it. 
The  work  of  correction  was  as  much  a  part  of  the  work  of  the 
appraisers  as  the  appraisement  itself.  Nothing  in  the  law  under 
which  they  were  acting  took  from  them  either  their  control  of 
the  subject-matter,  or  their  power  to  correct  their  own  mistakes, 
at  the  time  they  assumed  to  correct  this  mistake,  and  we  know  of 
no  reason,  legal,  equitable  or  moral,  why  they  should  not  be  per- 
mitted to  make  the  correction  in  question.  The  power  to  correct 
mistakes  even  in  judicial  proceedings  is  fundamental  and  inherent 
in  all  tribunals,  and  is  constantly  exercised  in  the  daily  practice 
of  the  courts.  The  right  of  the  citizen  to  have  mistakes  cor- 
rected is  so  thoroughly  established,  and  so  well  recognized,  that 
it  is  an  independent  source  of  equitable  jurisdiction  and  may  also 
be  enforced  in  courts  of  law.  Thus  money  paid  by  mistake  of 
fact  may  be  recovered  back  by  action  at  law.  It  is  unnecessary 
to  cite  any  of  the  numerous  authorities  in  which  it  has  been  held 
that  mistakes  of  arbitrators  and  referees  may  be  corrected  either 
by  themselves  or  by  the  courts.  The  general  principle  is  thus 
stated  in  Stoi-y  Eq.  Jur.,  §§  1456  and  1456a.  "In  regard  to 
matters  of  fact,  the  judgment  of  the  arbitrators  is  ordinarily 
deemed  conclusive.     If  however  there  is  a  mistake  of  a  material 
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fact  apparent  upon  the  face  of  the  award,  or  if  the  arbitrators  are 
themselves  satisfied  of  the  mistake,  and  state  it  (although  it  is  not 
apparent  on  the  face  of  the  award),  and  if  in  their  own  view  it  is 
material  to  the  award,  then,  although  made  out  by  extrinsic  evi- 
dence, courts  of  equity  will  grant  relief,"  —  citing  many  authori- 
ties. In  Morse  Arbitrations  and  Awards,  p.  323,  the  writer 
says :  "  It  is  however  clear  that  for  an  admitted  mistake  of  th& 
arbitrators,  a  court  of  equity  will  refer  back  an  award ; "  and  on 
pages  326  and  327,  referring  to  mistakes  in  computation  and 
clerical  errors,  he  points  out  that  they  are  not  mistakes  in  their 
decision .  itself,  but  blunders  in  writing  out  the  decision."  He 
says:  "The  decision  may  be  final,  while  the  expression  may  be 
open  to  correction — to  say  that  a  court  could  not  correct  such 
'  blunder,'  especially  when  acknowledged  by  the  arbitrator, 
would,  at  least  from  a  common-sense  point  of  view,  seem  absurd. 
*  *  *  As  a  general  rule,  the  courts  in  the  CTnited  States  and 
sometimes  also  in  England  will  find  some  way  of  correcting 
clerical  errors,  blunders  in  calculation,  and  the  like." 

There  is  nothing  in  Speer  v.  Bidwell,  8  Wright,  23,  at  all  in 
conflict  with  these  views  when  applied  to  a  ease  like  the  present. 
That  was  an  action  upon  an  award  made  in  pursuance  of  a  sub- 
mission, in  which  the  parties  agreed  in  writing  to  be  absolutely 
bound  by  the  award  without  any  right  of  appeal.  The  evidence 
offered  and  received  on  the  trial  was  all  to  prove  misbehavior  of 
the  arbitrators.  The  ouly  mistakes  made  or  referred  to  in  the 
opinion  of  this  court  were  mistakes  in  the  action  of  the  arbi"tra- 
tors  in  hearing  ex  parte  afiidavits,  and  especially  in  allowing  as 
proof  an  affidavit  of  one  of  the  parties  to  the  payment  of  a  sura 
of  $640  which  had  not  been  paid,  and  that  the  unsworn  declara- 
tions of  an  interested  witness  were  privately  received.  These 
things  were  pronounced  misbehavior,  and  the  court  below  was 
sustained  in  receiving  testimony  of  these  various  matters  in  de- 
fense against  the  award.  We  are  of  opinion  that  the  learned 
court  below  was  in  error  in  entering  judgment  for  want  of  a  suf- 
ficient affidavit  of  defense ;  and  therefore 

The  judgment  is  reversed,  and  j)rocedendo  awarded. 
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Hendeeson  V.  Myees. 

(11  Phila.  616.) 

Compromise  — ■  opening, 

A  compromise  of  a  suit  by  the  receiver  of  a  National  baak  and  counsel  for  the 
United  States  will  not  be  opened  after  a  delay  of  seven  years,  no  fraud  being 
shown. 

COMMON  Pleas  of  Venango  county,  Penn.     Eule  to  show 
cause. 

Teunkey,  p.  J.  This  action  was  commenced  on  August  12, 
1867.  Hon.  David  Derickson  was  attorney  of  record  for  the 
plaintiff,  and  conducted  the  cause  to  its  termination.  March  23, 
1869,  the  defendant  presented  a  statement,  praying,  for  reasons 
set  forth,  an  order  of  compromise,  under  the  provisions  of  the 
United  States  ISTational  Bank  Act.  Upon  the  statement  was  in- 
dorsed as  follows :  "  I  have  read  the  foregoing  statement,  and 
being  familiar  with  the  facts,  I  assent  to  the  application  and  the 
compromise  it  proposes;  David  Derickson,  attorney  for  the 
United  States."  Thereupon  the  court  made  the  following  order : 
"Upon  due  consideration  of  the  proposition  of  compromise  made 
in  this  case,  and  of  the  facts  therein  set  forth,  admitted  and  as- 
sented to,  the  court  adjudge  and  direct  that  the  receiver  may 
compound  and  settle  the  said  suit,  and  the  claims  therein  involved, 
on  the  terms  prayed  in  the  proposition  and  assented  to  by  Hon. 
David  Derickson,  attorney  for  the  United  States,  and  also  at- 
torney in  this  case  for  Harvey  Henderson,  the  plaintiff."  On . 
April  10,  1869,  the  following  was  placed  upon  the  record :  "Ee- 
ceived  $100,  in,  consideration  of  which  this  case  is  compounded 
and  settled  as  per  the  order  of  court,  and  the  direction  of  the  at- 
torney for  the  United  States,  Harvey  Henderson,  receiver." 

Thus  the  case  stood  till  May  15,  1876,  when  Linus  M.  Price 
came  and  showed  that  he  had  been  appointed  successor  to  the 
plaintiff  as  receiver,  and  moved  the  court  to  set  aside  the  order 
made  on  March  23,  1869,  allowing  a  compromise,  and  the  com- 
promise made  in  pursuance  thereof.  At  the  same  time  Price  made 
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similar  motions  in  a  number  of  other  cases,  wherein  Harvey  Hen- 
derson, receiver  of  the  Yenango  National  Bank,  was  plaintiff,  in 
which  like  proceedings  were  had  as  in  the  one  against  James  H. 
Myers.  These  actions  were  all  brought  to  August  term,  1867,  and 
the  larger  portion  of  them  were  ended  by  orders  of  court  and 
settlement  and  Teceipts  of  the  receiver,  on  the  same  dates  as  in 
the  Myers  Case.  One  was  settled  and  receipted  August  6, 1860, 
to  September  6, 1869,  and  the  remaining  three  March  2, 1874.  In 
some  of  the  cases  (the  last  one  settled)  Mr.  Henderson  indorsed 
written  assent  before  the  order  was  made.  At  the  argument  it 
was  understood  that  the  motions  in  the  other  cases  should  follow 
the  disposition  of  the  one  directly  under  consideration.  Under 
the  rules  of  court  no  fact  alleged  in  the  affidavit  of  Mr.  Price,  not 
apparent  of  record,  unless  admitted  or  proved,  can  be  taken  as 
trxie.  Hence  a  number  of  the  allegations  on  which  the  motion  is 
based  cannot  be  considered  in  its  support.  For  instance,  the  one 
that  Harvey  Henderson  never  willingly  consented  to  the  com- 
promise, nor  considered  it  right  or  just,  is  not  proved.  In  passing 
we  remark  we  know  nothing  of  his  character  to  induce  belief  that 
he  willingly  and  silently,  in  violation  of  his  official  duty,  suffered 
a  wrong  to  be  done  by  his  own  counsel,  which  in  a  few  days  there- 
after he  consummated  upon  the  record  over  his  own  signature. 

Some  of  the  reasons  and  specifications  present  legal  questions 
and  facts  of  record.  The  first  reason  assigned  in  support  of  the 
motion  is,  because  the  court  had  no  power  to  order  such  a  com- 
promise to  be  made.  If  this  be  true,  and  is  a  legal  conclusion 
from  facts  apparent  of  record,  the  order  is  harmless ;  it  is  of  no 
use  to  the  defendant,  nor  injury  to  the  plaintiff.  If  the  court  had 
no  -jurisdiction  or  power  in  the  premises,  as  alleged  in  the  specifi- 
cations, it  would  be  well  to  strjke  off  the  order.  The  court  should 
strike  off  an  attempted  act  not  in  its  power  to  perform.  Had  the 
defendant  pleaded  to  the  declaration  filed,  interposed  no  such  ob- 
jection as  set  forth  in  the  first  and  second  specifications,  after  trial 
and  judgment,  I  do  not  think  the  judgment  would  now  be  void 
or  voidable.  Nor  am  I  of  opinion  that  order  of  court  and  settle- 
ment are  void  for  want  of  jurisdiction. 

The  second  reason  assigned  is,  because  the  said  compromise  was 
ordered  upon  the  petition  of  defendant,  assented  to  by  David  Der- 
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ickson,  attorney  for  the  United  States.  This  is  literally  true,  but 
the  record  shows  that  Judge  Derickson  was  also  attorney  for  ihe 
receiver,  and  that  the  receiver  soon  after  completed  the  settlement. 
In  the  face  of  the  record,  can  it  be  said  that  the  receiver  and  his 
attorney  did  not  assent?  The  act  of  Congress  prescribes  no  form 
of  procedure.  The  form  adopted  may  be  a  fit  subject  for  criti- 
cism, but  it  brought  both  parties  on  record  assenting  to  the  facts 
and  with  the  compromise  with  the  approval  of  the  attorney  for 
the  United  States.  To  say  the  receiver'  did  not  assent,  or  even 
join  in  the  petition,  is  to  stick  to  the  letter  and  stop  short  of  the 
spirit. 

The  third  and  last  reason  assigned  is,  the  reasons  set  forth  in 
the  proposition  of  compromise  were  utterly  irrelevant  and  im- 
material, and  many  of  the  facts  set  forth  in  said  proposition  were 
utterly  untrue.  The  two  specifications  of  false  statements  of 
facts  are :  1.  "  Because  the  government,  through  its  officer,  the 
plaintiff  in  this  case,  compounded  and  settled  a  large  amount  of 
the  assets  of  said  bank,  to-wit,  between  $600,000  and  $1,000,000 
for  nominal  sums  without  the  consent  of  the  stockholders;"  and 
2.  "  The  government  of  the  United  States  is  a  large  creditor  of 
the  said  bank,  and  all  the  assets  thereof,  together  with  all  that 
«ould  be  enforced  against  the  shareholders,  would  not  be  sufficient 
to  pay  the  amount  duo ;  and  as  it  is  entitled  to  be  paid  in  full,  no 
other  creditor  of  the  said  bank  can  have  any  interest  in  the  en- 
forcement of  said  claim."  The  present  receiver,  not  denying  the 
large  indebtedness  of  the  bank  more  than  all  its  assets  to  the 
United  States,  calls  these  two  statements  utterly  untrue.  The 
attorney  for  the  United  States  said  he  was  familiar  with  the  facts, 
assented  to  the  application  and  compromise,  and  the  former  re- 
ceiver by  his  acts  showed  his  assent.  Mr.  Henderson  was  himself 
a  lawyer  in  good  standing.  He  and  Mr.  Derickson  well  under- 
stood their  duties  and  responsibilities  in  their  respective  positions 
and  relations  to  this  case.  They  did  not  consider'  facts  utterly 
irrelevant  and  immaterial  or  false  as  assented  to  by  them.  As  to 
mere  matters  of  fact,  what  were  admitted  by  the  parties  cannot 
be  treated  as  untrue,  unless  so  shown  by  record  or  other  evidence. 
The  statement  of  law  that  the  United  States  government  was  en- 
titled to  be  first  paid  had  some  color  of  truth,- if  not  true.  The 
Vol.  in— 96. 
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act  of  Congress  of  March  3,  1797,  section  5,  provided  that  where 
any 

■'  person  hereafter  becoming  indebted  to  the  United  States  by  bond  or  other- 
wise shall  become  insolvent,  or  where  the  estate  of  any  deceased  debtor,  in 
the  hands  of  executors  or  administrators,  shall  be  insufficient  to  pay  all  the 
debts  due  from  the  deceased,  the  debt  due  to  the  United  States  shall  be  first 
satisfied." 

That  act  applied  to  insolvent*corporations  as  well  as  to  natural 
persons.  Beaston  v.  Farmers'  Bank  of  Delaware,  12  Fet.  102. 
The  act  is  continued  in  force  in  the  Revised  Statutes  of  the  United 
States.  It  never  occurred  to  the  eminent  counsel  that  there  was 
any  thing  in  the  National  Bank  Act,  section  5236,  which,  by  fair 
construction,  excepted  insolvent  National  banks  out  of  the  opera- 
tion of  the  statute  of  1797.  Some  do  not  appear  to  believe  it  yet. 
Some  see  no  such  positive  repugnancy  between  the  provisions  of 
the  two  statutes  that  they  cannot  stand  together,  or  be  consistently 
reconciled.  Unless  there  be  such  repugnancy  there  is  no  repeal 
by  implication.  Possible,  having  reference  to  the  statute  of  1797, 
the  National  Bank  Act  will  admit  of  a  reasonable  construction, 
that  preferred  debts  due  the  United  States  shall  be  first  paid,  and 
ratable  dividends  thereafter  on  other  proved  claims.  The  failure 
of  the  learned  counsel  to  anticipate  the  construction  since  given 
by  the  officers  of  the  United  States  is  not  enough  to  warrant  im- 
puting to  the  counsel  bad  faith. 

In  remarking  upon  the  reasons  assigned  in  support  of  the  mo- 
tion, we  have  endeavored  to  be  as  brief  as  to  avoid  expressing  an 
opinion  in  defense  of  the  action  of  the  court  in  making  the  order. 
Its  propriety  and  legality  ought  to  be  left  to  rest  upon  the  record. 
The  question  is,  whether,  after  the  lapse  of  nearly  nine  years 
from  the  bringing  of  the  suit,  and  more  than  seven  years  after  its 
settlement,  sufficient  cause  has  been  shown  for  setting  aside  the 
order.  Where  judgment  has  been  duly  obtained  adversely  upon 
a  verdict  the  lapse  of  a  term  puts  it  beyond  the  power  of  the  court 
to  open  or  strike  off  that  judgment.  Although  this  rule  does  not 
apply  to  judgments  in  default,  nor  by  confession,  yet  it  is  a  familiar 
prmciple  that  the  longer  the  delay  the  stronger  must  be  the  rea- 
son to  move  the  court  to  open  or  strike  off  such  judgments.  Es- 
pecially ought  a  case  to  be  strong  to  justify  setting  aside  a  settle- 
ment where  no  fraud  or  imposition  has  been  shown. 
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Henderson  v.  Myers. 

The  order  allowing  a  compromise  of  this  case  was  made  at  the 
same  time  as  like  orders  were  made  in  other  cases.  Similar  orders 
were  made  at  subsequent  dates,  All  was  done  in  open  court,  and 
in  the  town  where  the  bank  was  located.  No  creditor,  in  person 
or  by  counsel,  at  the  time  or  subsequently,  appeared  and  askei  to 
be  heard  in  suggesting  a  doubt  of  the  propriety  of  the  compro- 
mise.' The  receiver,  who  now  comes  and  questions  the  matter, 
alleges  no  fraud,  alleges  no  bad  faith  except  on  the  part  of  the 
former  receiver,  and  of  that  he  offers  no  evidence,  and  does  not 
deny  that  David  Derickson  was  attorney  for  the  United  States  as 
he  professed  to  be.  He  is  distinguished  for  ability  and  experience. 
At  this  late  date,  after  J;he  action  of  the  court  upon  facts  and  state- 
ments agreed  upon  by  the  parties,  deemed  sufficient  by  the  able 
counsel  then  representing  the  United  States,  so  long  unquestioned 
by  any  interested  party,  where  there  is  no  pretense  that  there  was 
actual  fraud,  in  our  opinion,  sufficient  cause  does  not  appear  to 
warrant  striking  off  the  order  and  the  compromise. 
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ACKNOWLEDGMENT. 
See  Deed,  513. 

AFFIDAVIT. 
Under  ProceAwe  Act.']  Where  a  National  bank  sues  under  the  Procedure 
Act  of  1864,  chapter  6,  the  cashier  may  make  the  affidavit  required  to  be 
filed  with  the  declaration,  stating  the  true  amount  that  the  defendant  is  In- 
debted to  the  plaintiff  over  and  above  all  discounts.  Parkhurst  v.  Citi- 
zens' National  Bank  of  Baltimore,  463. 

AGENCY. 
Broker  —  implied  authority  to  pledge  stocks  —  tender.]  MoUer  &  Co.,  brokers 
and  agents  for  Hunt,  by  an  absolute  power  of  attorney,  having  authority 
from  her  to  pledge  her  stocks  for  a  loan  of  $85,000,  contracted  with  de- 
fendant for  the  loan,  giving  their  own  note  therefor,  secured  by  pledge  of 
the  stock.  Defendant  knew  that  the  loan  was  for  Hunt,  and  was  to  be  used 
to  pay  for  a  portion  of  the  stocks,  and  that  the  stocks  belonged  to  her. 
Held,  that  defendant  could  not  hold  the  same  as  security  for  other  loans 
made  by  it  to  M.  &  Co.  PlaintifiF  tendered  before  suit  the  $35,000  and  in- 
terest, and  on  this  being  refused,  tendered  $46,000.  Held,  not  a  conclusive 
admission  that  defendant  had  a  lien  for  the  latter  sum.  Talmage  v.  Third 
National  Bank  of  the  City  of  New  York,  603. 

APPEAL. 

1.  Jurisdiction — practiee.]  Where  a  suit  is  brought  in  the  United  States 
court  by  one  in  his  individual  name,  as  president  of  a  National  bank,  and 
the  whole  record  shows  that  the  suit  was  treated  by  both  parties  as  that 
of  the  bank,  and  not  of  the  individual,  the  defendant  will  not  be  allowed 
on  final  hearing,  to  assert  for  the  first  time  that  the  individual  and  not  the 
bank  was  the  complainant.  Fortier  v.  New  Orleans  National  Bank;  New 
Orleans  National  Bank  v.  Fortier,  140. 

3.  Record  —  reniew  of  etddenae.]  An  appeal  from  an  order  of  reversal,  which 
does  not  state  that  the  reversal  was  upon  questions  of  fact,  brings  up  for 
review  only  questions  of  law.  A  finding  of  fact  by  the  trial  court  upon 
sufficient  evidence,  and  not  reversed  by  the  General  Term,  is  conclusive 
on  appeal  to  the  Court  of  Appeals.  Prosser  v.  First  National  Bank  of 
Bujfalo,  646. 


Of  stock.]    See  Taxation. 


See  Jurisdiction,  53. 
ASSIGNOR. 
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ATTACHMENT. 

1.  Against  insolvent  hank  —  repeal^]  An  attacliment  issued  against  an  insol. 
vent  National  bank  is  invalid  (U.  S.  R.  S. ,  §  5142),  and  is  not  made  valid 
by  the  subsequent  acquisition  by  the  bank  of  further  capital.  Although 
the  bank  after  the  issuing  of  the  attachment  paid  a  large  amount  of  its 
debts  in  full,  this  does  not  estop  it  from  questioning  the  validity  of  the 
attachment.  The  provision  of  the  National  Banking  Act  prohibiting  at- 
tachments in  such  cases  is  not  repealed  by  the  act  of  Congress  of  July  13, 
1883,  providing  that  the  jurisdiction  for  suits  thereafter  brought  against 
National  banks  shall  be  the  same  S,s  for  suits  against  State  banks,  and 
repealing  laws  inconsistent  therewith.  Baynor  v.  Pacific  National  Bank, 
624. 

S.  Jv/risdiction.'\  An  attachment  from  a  State  court  may  not  issue  against  an 
insolvent  National  bank  of  that  State.  National  Shoe  and  Leq^er  Bank 
of  the  City  of  New  York  v.  Mechanics'  National  Bamk  of  Newark,  N.  J./ 
Corn  Exchange  Bank  v.  Same;  West  Side  Bank  v.  Same,  601. 

3.  Before  judgment  —  Federal  jurindiction  —  unlawful  attachment  —  bond  for 
property  —  nalidity  —  adion  to  set  aside  bond  —  equity  — jurisdiction.']  Un- 
der U.  S.  Revised  Statutes,  section  5243,  providing  that  no  attachment 
before  final  j  udgment  shall  be  issued  in  any  State  court  against  a  Na- 
tional bank,  and  U.  S.  Revised  Statutes,  section  915,  entitling  the  plain- 
tiff in  actions  in  the  Federal  courts  to  similar  remedies  by  attachment  to 
those  provided  by  the  laws  of  the  State  in  which  such  courts  are  held,  a. 
Federal  court  may  not  issue  a  writ  of  attachment  before  final  judgment 
against  a  National  bank.  A  bond  given  to  release  property  from  an  ille- 
gal attachment  is  void.  The  principal  in  a  bond  given  in  an  attachment 
suit  may  maintain  an  action  in  equity  to  have  the  bond  declared  void  and 
the  property  held  by  the  sureties  as  indemnity  returned.  Butler  v.  Cole- 
m,an ;  Same  v.  Mixter;  Same  v.  Whitney  ;  Same  v.  Demmon,  391. 
See  Insolvency;  Jurisdiction,  350,  670, 

ATTORNEY. 

Commissions.]    The  reasonableness  of  an  attorney's  commission  stipulated  for 

in  a  j  udgment-note  is  a  question  for  the  court,  but  if  submitted  to  the  jury 

and  their  verdict  is  reasonable  it  will  not  be  disturbed.     Ouihrie  v.  Reid, 

751. 

BANKRUPTCY. 

'Suit  by  assignee  for  penalties  for  taking  usury.]  Plaintiff  as  assignee  in  bank- 
ruptcy of  A.  sued  to  recover  the  penalties  imposed  by  the  National  Bank- 
ing Act  for  charging  and  receiving  usurious  rates  of  interest.  Defendant 
proved  a  release  and  discharge,  executed  by  A.  before  the  commencement 
of  the  bankruptcy  proceedings.  Plaintiff  gave  in  evidence  the  record  of 
a.  judgment  in  his  favor  in  an  action  in  which  he  as  assignee  sued  de- 
fendant to  recover  a  payment  of  a  debt  made  to  it  by  A.  about  a  month 
prior  to  the  execution  of  the  release,  as  having  been  made  when  A.  was 
insolvent,  and  when  defendant  had  reasonable  cause  to  believe  that  fact 
and  knew  the  payment  was  made  in  fraud  of  the  Bankrupt  Act.  Held, 
that  defendant  was  not  concluded  oraflfected  by  the  judgment.  Oetmav, 
V.  Second  National  Bank  of  Oswego,  599. 
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BROKER. 
See  Agency,  603. 

CASHIER. 

Liability  for  negligence  in  discounts  —  limitation  of  loans  to  single  person  or 
firm.]  The  by-laws  of  plaintiflf,  a  National  bank,  directed  that  there 
should  be  "  a  standing  committee  known  as  the  exchange  committee,  con- 
sisting of  the  president,  cashier  and  one  director,"  having  power  to  dis- 
count bills,  etc.,  who  were  required  to  report  at  each  meeting  of  the 
board  of  directors.  The  cashier  was  empowered,  with  the  assent  of  the 
president,  to  "  make  discounts  of  an  ordinary  character."  When  the 
committee  was  not  in  session,  such  discounts  were  to  be  reported  at  its  next 
meeting.  No  such  committee  was  ever  appointed.  A  discount  committee 
of  directors  was  appointed  by  the  board,  also  an  advisory  and  executive 
committee,  but  neither  ever  held  a  meeting.  In  January,  1873,  plaintiff's 
president  announced  to  the  board  of  directors  that  he  could  not  thereafter 
actively  perform  the  duties  of  his  office,  and  requested  the  appointment 
of  a  committee  to  examine,  from  time  to  time,  its  financial  condition. 
Such  a,  committee  was  appointed,  with  directions  to  investigate  "three 
or  four  times  each  year."  Thereafter  the  president  took  no  active  part 
in  the  business.  Defendant,  plaintifiPs  cashier,  with  the  knowledge  and 
at  least  tacit  consent  of  the  president  and  directors,  discounted  certain 
drafts,  the  drawers  and  drawees  of  which,  at  the  time  of  the  discounts, 
possessed  the  highest  degree  of  commercial  credit,  but  before  the  maturity 
of  the  paper  became  insolvent.  Held,  that  in  the  absence  of  any  claim 
of  want  of  integrity,  judgment  or.  skill  on  his  part,  he  was  not  liable. 
By  another  of  plaintifiF's  by-laws,  the  names  of  two  responsible  persons 
were  required  upon  discounted  paper,  the  name  of  a  firm  being  considered 
as  one  person.  The  drafts  in  question  were  drawn  by  the  firm  of  P.  & 
Co.  upon  W.  &  Co.,  both  being  composed  of  the  same  members.  The 
business  of  the  two  firms  was  separate  and  distinct.  The  former  bought 
and  manufactured  lumber,  at  Oswego,  shipping  it  to  W.  &  Co.,  at  Albany, 
for  sale.  The  latter  firm  was  also  consignee  for  other  parties,  selling  on 
commission.  Held,  that  defendant  was  not  liable  for  loss  by  approving 
such  paper  for  discount.  The  drafts  in  question  came  within  the  exemp- 
tion in  the  National  Banking  Act  (§  29),  of  iona  fide  bills  of  exchange, 
drawn  upon  actually  existing  values,  from  the  prohibition  against  loans 
by  National  banks  to  a  single  person  or  firm,  in  excess  of  one-tenth  of  its 
capital.  It  could  not  be  assumed  that  W.  &  Co.  were  not,  at  the  time  the 
drafts  were  discounted,  in  receipt  of  property  from  P.  &  Co. ,  sufficient  to 
meet  their  requirements.     Second  National  Bank  of  Oswego  v.  Burt,  609. 

CERTIFICATE  OF  DEPOSIT. 

1.  Power  to  issue — purchase  Try  trustee — evidence  —  custom.]  A  certificate  of 
deposit  issued  by  a  National  bank,  payable  to  the  order  of  the  depositor, 
on  return  of  the  certificate  properly  indorsed,  and  understood  between  the 
bank  and  the  depositor  not  to  be  payable  until  a  future  day  agreed  upon, 
is  not  in  violation  of  the  National  Banking  Act.  The  purchase,  by  a  trus- 
tee, with  the  trust  funds,  in  good  faith,  of  a  certificate  of  deposit,  payable 


768  INDEX. 

CERTIFICATE  OF  DEPOSIT  —  (Continued). 
at  a  future  day,  issued  by  a  National  bank,  the  stock  of  which  was  selling- 
at  par,  and  occasionally  at  a  small  premium,  and  which  was  issuing  large 
numbers  of  such  certificates  to  individuals,  savings  banks  and  trust  com- 
panies, will  not  render  the  trustee  liable  for  a  loss  arising  from  the  fail- 
ure of  the  bank  before  the  day  stipulated  for  the  payment  of  the  certifi- 
cate. In  such  a  case,  evidence  is  admissible  to  show  that  at  and  about  the 
time  of  suth  investment,  the  bank  issued  large  numbers  of  such  certifi- 
cates to  individuals,  savings  banks  and  trust  companies;  and  the  evidence 
of  bank  examiners,  that  it  is  not  u^ual  for  National  banks  to  issue  such 
certificates,  is  also  admissible.  Hunt,  Appellant,  474. 
2.  Ultra  vires —  embezzlement.^  A  National  bank  by  its  cashier  issued  its 
certificate  of  deposit  for  money  to  be  paid  on  a  note  of  the  depositor,  or 
lent  for  his  use.  Held,  that  the  bank  was  liable  thereon  although  the 
cashier  embezzled  much  more  of  the  bank's  funds.  Mrst  Nationai  Bank 
of  Monmouth  v.  Brooks,  387. 

CHANGE  FROM  STATE  BANK. 

Chuaranty.l  A  National  bank,  changed  from  a  State  bank,  may  maintain  an 
action  on  a  continuing  guaranty  for  loans,  held  by  it  before  the  change, 
for  loans  both  before  and  after  the  change.  Gity  WalionaJ,  Bankof  Pough- 
keepsie  v.  Phelps,  627. 

CHECKS. 

Gertification  of.]  A  National  bank  agreed  to  honor  a  depositor's  checks  in 
consideration  of  collaterals,  and  subsequently  certified  such  checks  for 
the  benefit  of  anticipated  holders;  held,  that  the  validity  of  the  debt 
created  by  paying  the  checks  is  not  aflFected  by  U.  S.  R.  S.,  §  5208, 
declaring  it  unlawful  for  National  banks  to  certify  any  check  unless 
the  drawer  have  the  amount  thereof  on  deposit.  Tliompson  v.  ;Sif.  Nich- 
olas Wat.  Bk.,  663. 

COLLATERAL  SECURITY. 

fraudulent  certificate  of  stock  in  National  hank  —  action  against  bank.]  A. 
lent  money  to  B.  for  his  own  use  on  B.'s  false  representation  that  he 
owned  and  had  transferred  to  A.  a  certificate  of  stock  to  an  equal  amount 
in  a  National  bank  of  which  B.  was  cashier,  and  received  from  him  such 
a  certificate,  written  by  him  in  one  of  the  printed  forms  which  the  presi- 
dent had  signed  and  left  with  him  to  be  used  if  needed  in  the  president's 
absence,  certifyingthat  A.  was  the  owner  of  that  amount  of  stock,  "  trans- 
ferable only  on  the  books  of  the  bank  on  the  surrender  of  this  certificate," 
according  to  its  by-laws.  B.  did  not  deliver  any  certificate  to  the  bank,  or 
make  any  transfer  to  A.  upon  its  books.  He  never  repaid  the  loan  and 
was  insolvent.  The  bank  did  not  ratify  or  receive  any  benefit  from  the 
transaction.  Held,  that  A.  could  not  maintain  an  action  against  the  bank 
to  recover  the  value  of  the  certificate.  Held,  also,  that  the  action  could 
not  be  maintained  by  mere  evidence  of  one  or  two  other  similar  instances 
of  issues  of  stock  by  B.  without  the  surrender  of  any  certificate,  and  that 
shares  once  owned  by  B.  and  pledged  by  him  to  other  persons  before  the 
issue  of  the  certificate  to  A.,  were  afterward  transferred  to  the  president, 
with  the  approval  of  the  directors,  to  secure  a,  debt  due  from  B.  to  the 
bank.     Moores  v.  Gitiz&ns'  National  Bank  of  Piqua,  Ohio,  110. 
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COMMITTEE. 
To  appraise  shares — power  to  correct  mistake.]  The  committee  provided  for 
by  the  fifth  section  of  act  of  Congress  of  July  13, 1883,  to  appraise  the  Na- 
tional bank  shares  of  shareholders  who  do  not  assent  to  amendments  to 
the  articles  of  association,  may  correct  a  mistake  made  by  them  in  their 
approval  within  thirty  days  therefrom.  First  National  Bank  of  Clarion 
V.  Brenneman's  Executors,  755. 

COMPROMISE. 
Opening.]    A  compromise  of  a  suit  by  the  receiver  of  a  National  bank  and 
counsel  for  the  United  States  will  not  be  opened   after  a  delay  of  seven 
years,  no  fraud  being  shown.    Henderson  v.  Myers,  759. 

CONFLICT  OP  LAWS. 

See  UsuKT,  25. 

CONSPIRACY. 
Procuring  declaration  of  dimdend —  eommon-law  offenses.]  In  an  indictment 
for  conspiracy  nnder  U.  S.  Revised  Statutes,  section  5440,  the  charge  of 
conspiracy  cannot  be  aided  by  averments  of  acts  done  by  one  or  more  of 
the  conspirators  in  furtherance  of  the  cotispiracy.  A  conspiracy  entered 
into  between  the  directors  of  a  banking  association  to  misapply  the 
moneys  of  the  association  by  procuring  the  declaration  by  the  association 
of  a  dividend  greater  than  the  net  profits,  in  violation  of  section  5104  of 
the  Revised  Statutes,  is  not  a  criminal  offense  against  the  United  States. 
United  States  v.  Britton,  104. 

CONSTITUTIONAL  LAW. 
Service  on  surety  of  non-resident.]   The  provision  of  Code  of  Georgia,  §  3854, 
that  in  a  suit  on  an  attachment  bond,  service  of  notice  on  the  resident 
surety  is  service  on  his  non-resident  principal,  is  not  unconstitutional. 
Continental  National  Bank  v.  Folsom,  350. 
See  Taxation. 

CONTRACT. 

1.  Assumption  of  another's  obligation— failure  of  consideration.]  On  foreclosure 

of  a  deed  of  trust  upon  a  leasehold  interest  executed  by  an  association  to 
secure  its  debts,  B.  &  T.  became  the  purchasers.  As  payment  of  the 
purchase-money  they  assumed  the  debt,  and  by  way  of  indemnity  to 
certain  sureties  of  the  association,  they  executed  a  mortgage  in  their 
favor.  At  this  time  the  leased  property  was  subject  to  a  deed  of  trust 
which  was  subsequently  foreclosed,  whereby  the  leasehold  interest  was 
extinguished.  B.  &  T.  bought  with  knowledge  of  this  deed  of  trust  and 
without  warranty  of  title  to  the  leasehold,  and  no  fraud  or  deceit  was 
practiced  on  them .  Held,  that  as  between  them  and  the  sureties  whom 
they  had  indemnified,  the  liability  of  the  latter  had  not  been  revived,  and 
they  had  a  right  to  claim  the  benefit  of  the  mortgage  B.  &  T.  had  given 
them.     Thornton  v.  National  Exchange  Bank,  513. 

2.  Not  to  sue  —  consideration — payment  of  interest .]  An  agreement  not  to  sue 

a  promissory  note  which  is  due,  in  consideration  of  the  agreement,  by  the 

Vol.  Ill— 97. 
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CONTRACT  — {Continue^. 
purchaser  of  land  mortgaged  to  secure  it,  to  pay  at  the  end  of  each  year, 
interest  not  exceeding  the  rate  provided  for  by  the  note,  is  without  con- 
sideration, and  suit  invalid.    Holmes  v.  Boyd,  414. 

DAMAGES. 
Profits  of  speculation,]  Defendant,  contrary  to  a  resolution  of  plaintiff's  board 
of  directors,  discounted  his  own  notes,  using  the  proceeds  in  the  purchase 
of  wheat  on  speculation,  ^hen  the  transaction  came  to  the  knowledge 
of  the  directors  they  immediately  removed  defendant  from  his  ofiBce.  De- 
fendant thereafter  deposited  with  plaintiff  a  sum  sufficient  to  pay  said 
notes,  declaring  at  the  time  to  the  officers  of  the  bank  that  the  deposit  was 
for  that  purpose.  They  accepted  the  money,  but  refused  to  deliver  up 
the  notes  or  to  return  the  money.  The  wheat  was  sold,  after  the  com- 
mencement of  this  action,  for  a  profit.  Held,  that  plaintiff  was  not  en- 
titled to  the  profits.     Second  National  Sank  of  Oswego  v.  Surt,  609. 

DEDUCTIONS. 
See  Taxation  . 

DEED. 

1.  Date  —  delmery.]    The  date  of  a  deed  is  prima  facie  evidence  of  the  time 

of  its  delivery.     Turner  v.  Mrst  Nat.  Bank  of  Madison,  408. 

2.  Musbanda/ndvyife  —  acknowledgment. 1    Where  husband  and  wife  are  named 

at  the  commencement  of  a  deed  as  parties  of  the  first  part,  and  afterward 
the  parties  of  the  first  part  are  named  as  grantors,  the  instrument  is  the 
deed  of  both  husband  and  wife.  Where  a  certificate  of  acknowledgment 
of  a  deed  executed  by  husband  and  wife  to  convey  lands  of  the  wife  states 
that  the  wife,  upon  separate  examination,  acknowledged  that  she  executed 
the  deed  and  relinquished  her  dower  in  the  lands,  the  deed  wiU  pass  her 
fee-simple  interest.     Thornton,  v.  National  BxcTiange  Bomk,  513. 

DEPOSIT. 

1.  Special — liability  for  —  negligence  — evidence  —  demand.']    National  banks  . 

may  accept  special  deposits.  Where  a  National  bank  has  been  accustomed 
to  receive  United  States  bonds  as  special  deposits  gratuitously,  it  ia  liable 
for  any  loss  thereof  occurring  through  the  want  of  that  degree  of  care 
which  good  business  men  would  exercise  in  keeping  property  of  such 
value.  A  demand  of  said  bonds,  and  a  refusal  by  the  bank  to  deliver  the 
same,  with  no  other  explanation  of  such  refusal  than  the  statement  that 
the  bank  has  no  such  bonds  in  its  possession,  furnish  sufficient  proof  of 
loss  by  such  negligence  as  will  render  the  bank  liable  therefor.  Bank  v. 
Zent,  698. 

2.  Loss  by  hurgla/ry  —  negligence.}    Where  a  National  bank  was  broken  into 

by  burglars,  and  property  belonging  to  it  and  to  others  was  taken  there- 
from the  bank  may  take  measures  to  recover  its  own;  and  it  may  lawfully 
undertake  to  act  also  for  others  thus  jointly  concerned  with  itself;  and 
want  of  proper  diligence,  skill,  and  care  in  the  performance  of  such  an 
undertaking  would  render  it  liable  to.respond  in  damages  for  failure.  The 
evidence  examined,  and  held  not  supcient  to  require  its  submission  to  the 
jury.     WyUc  v.  Northampton  Nat.  Bank,  188. 


INDEX.  771 

DIRECTOES. 

1.  How  to  act.']    To  bind  a  National  bank,  the  directors  must  act  together  as 

a  board;  their  separate  individual  assent  is  ineffectual,     Fi/rst  National 
Bank  of  Fort  Scott  v.  Brake,  445. 

2.  Negligence  —  action  for — parties — learn  to  sue — jurisdictio?i.]    An  action 

may  be  brought  by  a  receiver  of  a  National  bank  against  its  directors  to  re- 
cover damages  sustained  by  their  gross  negligence.  If  the  receiver  is  one 
of  the  directors,  such  action  may  be  maintained  by  the  stockholders,  or 
when  they  are  numerous,  by  one  or  more  in  behalf  of  all.  It  is  not  neces- 
aary  to  allege  in  the  complaint  a  direction  from  the  Comptroller,  or  a  de- 
mand upon  him  and  a  refusal  to  direct  the  receiver  to  bring  the  action,  or 
a  refusal  of  the  receiver  to  sue.  Such  an  action  may  be  brought  in  a 
State  court.  The  bank,  and  the  receiver,  as  such,  are  necessary  parties 
defendant  to  such  an  action,  Brinckerhoff  y .  Bostwick,  591. 
See  Fraud. 

DISSOLUTION. 

A  National  bank  in  voluntary  liquidation  may  still  sue  and  be  sued  by  its 

name  for  the  purpose  of  closing  its  business,  and  a  creditor  may  maintain 

a  suit  upon  a  disputed  claim  although  he  has  filed  a  bill  under  the  act  of 

June  30,  1876,  section  3,  to  enforce  the  individual  liability  of  shareholders. 

Central  National.  Bank  of  Baltimore  v.  Connecticut  Mutual  Life  Insurance 

Company,  30. 

EMBEZZLEMENT. 

Indictment  —  willful  misapplication  —  aiding  cashier  to  embezzle  —  scienter  — 
abstracting  funds  — •  alleging  organization.}  Under  the  Ee vised  Statutes 
of  the  United  Statutes,  section  5309,  punishing  the  president,  cashier  or 
jagent  of  any  National  bank  who  shall  embezzle  or  willfully  misapply  any 
of  its  funds,  an  indictment  charging  the  defendant  with  committing  the 
offense  charged  as  president  and  agent  is  good.  Under  that  statute  an  in- 
dictment charging  that  the  funds  alleged  to  have  been  embezzled  were  at 
that  time  in  the  possession  of  the  defendant  as  president  and  agent  is 
good,  and  it  is  not  necessary,  to  allege  that  they  had  previously  been  in- 
trusted to  the  defendant.  An  indictment  charging  the  president  of  the 
bank  with  aiding  and  abetting  one  alleged  to  be  cashier  to  misapply  the 
funds  of  the  bank,  need  not  charge  that  the  president  knew  that  such  per- 
son was  cashier.  Under  the  word  "  abstracts  "  in  this  statute,  the  offense 
of  abstracting  the  funds  of  the  bank  need  not  be  described  in  an  indict- 
ment for  the  abstracting  by  the  words  used  to  describe  larceny.  An  in- 
dictment under  the  statute  charging  one  with  the  offense  as  president  of 
a  certain  National  bank,  "  duly  organized  and  doing  business  at  the  vil- 
lage of,"  etc.,  sufficiently  states  the  organization  under  the  National  Bank- 
ing Act.     United  States  v.  Northway,  199. 

See  Jurisdiction,  501. 

EQUITY. 

Jurisdiction  —  liability  —  married  women  as  stockholders  of  insolvent  bank. 
A  bill  to  enforce  against  the  separate  estate  of  a  married  woman  an  assess. 
ment  upon  shares  of  National  bank  stock,  is  not  open  to  the  objection  that 
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EQUITY  —  (OonUmieO). 
it  does  not  allege  that  she  had  capacity  to  become  a  stockholder,  whether 
she  became  such  before  or  after  marriage,  where  it  alleges  that  she  was 
the  owner  of  the  shares,  and  where  a  statute  of  the  State  in  which  the 
bank  is  located  (Dig.  St.  Ark.  1874,  §  4194),  provides  that  a  married 
woman  may  transfer  her  property,  carry  on  any  business  and  perform  any 
services  on  her  separate  account,  and  that  her  earnings  shall  be  her  sepa- 
rate property,  and  may  be  used  or  invested  by  her  in  her  name.  The  bill 
alleging  that  the  married  woman  is  possessed  of  property  in  her  own 
right  sufficient  to  pay  the  assessment,  and  praying  for  a  decree  of  payment 
therefrom,  and  the  bill  of  revivor  filed  after  her  death  against  her  hus- 
band, praying  for  relief  out  of  the  assets  received  by  him  as  her  legatee, 
devisee  or  executor,  the  case  is  one  of  equitable  cognizance.  Bundy  v. 
Coeke,  316. 

ESTOPPEL. 

Ratification  —  investing  in  securities  contrary  to  law.  ]  Where  the  cashier  of  a 
bank  purchases  bonds  without  authority  of  the  bank,  afterward  appropri- 
ates them  to  his  own  use.  It  is  estopped  to  deny  the  authority  of  the  cash- 
ier. Where  one  sells  bonds  to  a  National  bank  at  a  certain  price,  the 
bank  agreeing  to  resell  them  to  the  vendor  at  the  same  price  or  less,  but 
refuses  to  resell  them,  held,  in  a  suit  for  the  breach  of  contract,  that  the 
bank  may  not  deny  its  authority  to  buy  the  bonds.  Logan  County  Nat^ 
Bank  v.  Townsend,  448. 

See  Liquidation,  401 ;  Pledge,  96. 

EVIDENCE. 

1.  Deposition.^    Depositions  were  taken  in  obedience  to  a  rule  of  court  in  the- 

presence  of  the  parties,  and  the  witnesses  were  cross-examined.  The  jus- 
tice of  the  peace  certified  "that  the  above  witnesses  were  duly  qualified 
and  examined  at  the  time  and  place  stated  in  the  caption  before  me." 
Held,  (1)  that  it  is  prima  facie  presumed  that  the  depositions  were  prop- 
erly reduced  to  writing  and  subscribed  by  the  witnesses;  and  it  was  not 
error  to  admit  them;  (2)  that  no  objection  to  the  absence  of  the  signature 
having  been  made  in  the  court  below,  the  point  could  not  be  raised  in 
this  court.     Winion  v.  IMtle,  735. 

2.  Memoranda  to  refresh  memory.'\    Memoranda  to  refresh  the  memory  of  a 

witness  must  have  been  made  recently  after  the  fact  in  regard  to  which 
he  testifies.  Memoranda  prepared  by  the  attorneys  of  the  witness  sev- 
eral months  after  the  occurrence  of  the  facts  testified  to,  from  other  evi- 
dence in  possession  of  the  witness,  are  not  admissible  to  refresh  his 
memory.     Schuyler  National  Bank  v.  BoUong,  561. 

3.  A  personal  letter  written  by  defendant,  containing  statements  as  to  his 

financial  relations  with  the  bank,  was  properly  excluded  when  ofiered  by 
him.    Corcoran  v.  Batchelder,  491. 

EXCESSIVE  LOANS. 
See  Cashibk,  609. 
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EXECUTOR. 
Agreement  —  eonatruction  —  statute  of  limitations — fraud.']  After  a  mortgage 
creditor  had,  in  two  actions,  obtained  decrees  for' sales  of  tlie  mortgaged 
premises,  the  judgment  debtor  died  intestate.  The  will  gave  power  to 
the  executor  to  sell  lands  to  pay  debts.  The  holder  of  the  decrees 
and  the  executor  agreed  that  the  latter  might  sell  the  mortgaged  lands 
under  said  power  —  he  promising  to  pay  said  decrees  in  full  out  of  the 
proceeds,  or  out  of  other  assets  of  the  estate  as  preferred  claims.  The 
executor  sold  the  lands  for  more  than  was  due  under  the  decree;  paid 
nothing  on  the  decrees;  paid  out  and  distributed  the  entire  estate  to  others, 
and  died.  In  an  action  by  the  holder  of  said  decrees  against  the  executor's 
estate:  Held,  (1)  said  agreement  in  effect  "  allowed  "  the  decrees  as  valid 
claims  against  the  estate  of  the  mortgage  debtor  ;  (2)  the  holder  of  the  de- 
crees had  a  specific  interest  in  so  much  of  the  purchase-money  received 
by  the  executor  as  equaled  the  sum  due  on  the  decrees  ;  and  under  the 
agreement,  held  a  like  interest  in  the  other  assets  of  the  estate,  as  soon  as 
the  executor  applied  said  purchase-money  upon  other  debts  ;  (3)  as  soon  as 
the  executor,  by  parting  with  those  assets  to  others,  made  it  impossible  to 
pay  said  decrees  out  of  his  testator's  estate,  he  became  individually  liable 
to  the  holder  of  said  decrees  ;  (4)  such  act  by  the  executor  was  a  fraud  upon 
the  holder  of  the  decrees,  and  no  statute  of  limitation  could  begin  to  run  in' 
his  favor  until  said  creditor  had  notice  of  the  act.    Bank  v.  Mclntire,  707. 

EXEMPTION. 
See  Taxation. 
FALSE  AFFIDAVIT. 
Oath  —  notary  —  indictment.}    Before  the  passage  of  the  act  of  February  36, 
1881,  notaries  public  in  the  several  States  had  no  authority  to  administer  to 
officers  of  National  banking  associations  the  oath  required  by  section  5311, 
Revised  Statutes,  and  an  indictment  against  an  officer  of  a  National  bank 
under  section  5292  for  a  willfully  false  declaration  or  statement  in  a  report 
made  under  section  5211,  so  verified,  would  not  lie.      United  States  v. 

Curtis,  91. 

FALSE  ENTRIES. 

Sufficiency  of  indictment.]  In  an  indictment  of  an  officer  of  a  National  bank, 
under  R.  S.,  section  5209,  for  making  false  entries  in  a  book,  report  or 
statement  of  such  association,  with  an  intent  to  injure  and  defraud  the 
association,  or  deceive  an  agent  appointed  to  examine  the  affairs  of  such 
association,  it  is  not  necessary  to  aver  that  the  false  entry  was  made  "in 
an  account  of  and  in  due  course  of  the  business  of  the  bank."     United 

States  V.  Britton,  76. 

FORGERY. 

/S«6  JUKISDICTION",    372. 

FRAUD. 
1.  Insolvency — reseismn.]    Where  one  deposits  a  draft  with  a  National  bank, 
and  the  bank  sends  it  to  an  agent  for  collection,  who  collects  it,  and  the 
bank  fails  before  receiving  the  avails,  having  been  insolvent  at  the  time 
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of  the  deposit,  the  depositor  may  rescind  the  transaction  for  fraud  and 
recover  the  avails  from  the  agent.  Graigie  v.  Smith,  '679. 
2.  Of  directors — unauthorized  advances — recoverable  by  the  hank — depository  of 
the  city  money  — frauds  of  dty  offieials.']  Where  a  National  bank,  which  is 
a  depository  of  the  funds  of  a  municipality,  acting  by  its  president,  makes 
in  absolute  good  faith  and  in  pursuance  of  a  custom  of  the  banks  of  the 
city,  advances  not  authorized  by  law  to  a  commission  for  building  a  court- 
house, upon  checks  regularly  drawn  and  indorsed,  and  the  Legislature, 
by  a  subsequent  act,  authorizes  the  repayment  of  such  advances,  the  bank 
can  recover  the  full  amount  with  interest,  although  a  part  of  the  money 
so  advanced  was  fraudulently  misappropriated  by  certain  of  the  city  offi- 
cials who  were  also  directors  in  the  bank.  Mayor,  etc.,  of  Neno  Tjork  v. 
Tenth  National  Bank,  655. 

See  Executor,  707;  Officebs. 

GOOD  WILL. 
See  Liquidation,  401. 

GUARANTY. 
By  tank  of  contract  between  third  persons.']    No  action  may  be  maintained 
against  a  National  bank  upon  a  contract  made  by  its  cashier  on  its  behalf, 
to  guarantee  a  contract  between  third  persons  for  delivery  of  building 
materials.    Norton  v.  Derby  National  Bank,  568. 

See  Change  fkom  State  Bank,  627. 

HTJSBAND  AND  WIFE. 
Ses  Deed,  513. 

INCREASE  OF  CAPITAL. 

Conditional  subscription  —  recovery.]  The  directors  of  a  National  bank  voted 
to  increase  the  capital  stock  "  to  |1, 000,000,"  and  that  the  stockholders 
"  have  the  right  to  take  new  stock  at  par  to  an  equal  amount  to  that  then 
held  by  them."  No  subscription  books  were  opened,  and  the  plaintiflF  did 
not  subscribe  for  any  of  the  new  stock,  but  paid  the  bank  a  sum  equal  to 
the  amount  of  stock  then  held  by  her,  taking  a  receipt  therefor  "on  ac- 
count of  subscription  to  new  stock."  The  new  stock  subscribed  for  and 
paid  in  did  not  amount  to  enough  to  make  the  capital  stock  $1,000,000,  and 
the  directors  then  voted  that  the  capital  stock  be  increased  by  the  sum  paid 
in.  The  Comptroller  of  the  Currency  was  notified  that  the  capital  stock 
of  the  bank  had  been  increased  to  that  extent,  and  he  issued  a  certificate 
authorizing  the  bank  to  carry  on  business  with  that  amount  of  capital 
stock.  The  amount  paid  in,  as  above,  was  used  by  the  bank  in  its  general 
business,  and  lost  within  a  month  after  the  certificate  was  issued,  the 
bank  having  suspended.  The  plaintiff  demanded  back  the  amount  paid 
in  by  her.  Held,  that  she  was  entitled  to  recover  it,  with  interest  from  the 
date  of  her  demand.  Eaton  v.  Pacific  National  Bank,  483. 
See  Stock. 
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INJUNCTION. 

See  Jurisdiction  ;  Taxation,  9. 

INSOLVENCY. 

Act  of — attaeJiment.]  The  defendant,  a,  National  bank  at  Boston,  Mass., 
on  November  18,  1881,  closed  its  doors,  and  was  put  in  charge  of  a  gov- 
ernment bank  examiner,  and  thus  continued  till  March  14,  1883,  when  the 
Comptroller  allowed  it  to  resume.  It  transacted  business  till  May  33, 
1883,  when  it  was  placed  in  the  hands  of  a  receiver.  An  attachment  was 
issued  in  this  action,  Nov.  19,  1881,  against  defendant's  property  in  this 
State.  At  that  time  its  assets  would  have  paid  its  debts  and  liabilities 
exclusive  of  its  capital,  but  it  had  refused  to  pay  various  legal  obligations 
then  due.  Held,  that  defendant  had  committed  acts  of  insolvency,  within 
U.  S.  R.  S.,  §  5342,  and  the  attachment  should  be  vacated.  Market  Na- 
tional Bank  of  New  York  v.  Pacific  National  Bank  of  Boston,  673. 

Evidence  of  incumbrance.]  A  statement  in  the  inventory  of  an  assignee  in 
insolvency  that  certain  stock  therein  inventoried  was  "  valued  at  nothing 
above  incumbrances,"  is  not  evidence  that  the  assignor  incumbered  the 
stock  by  a  pledge  to  any  particular  person,  and  therefore  is  no  evidence  for 
such  person  to  establish  a  claim  to  an  incumbrance  thereon  in  his  favor. 
Delaware,  Lackawanna  and  Western  R.  Oo.  v.  Oxford  Iron  Go. ,  583 . 

Indorsei set  off  of  deposit.}     In  an  action  by  the  receiver  of  an  insolvent 

National  bank  against  the  indorser  of  a  promissory  note  maturing  after 
his  appointment,  the  defendant  cannot  set  oflf  a  deposit  in  the  bank.  Sie- 
pftens  V.  Schuchmann,  540. 

Payment  of  creditors  iy  GomptroUer  —  adjudicated  claims  —  amount,  how 
determined.']  The  payment  of  a  creditor  of  an  insolvent  National  bank 
by  the  Comptroller,  under  section  5236,  U.  S.  Revised  Statutes,  must  be 
based  on  the  amount  due  on  the  adjudicated  claim  at  the  date  of  the  fail- 
ure, and  not  on  the  amount  due  when  the  claim  is  adj  udicated.  United 
States,  ex  rel.  White,  v.  Knox,  128. 

Preference.]  The  Pacific  Bank  of  Boston,  not  being  a  member  of  the  clear- 
ing-house, used  to  deposit  with  the  Security  Bank  all  checks  received  by 
it  to  be  collected  through  the  clearing-house,  and  was  credited  by  the  lat- 
ter bank  as  a  deposito];.  The  directors  of  the  Pacific  Bank,  having  one 
Saturday,  after  closing,  determined  to  go  into  liquidation,  dispatched  a 
committee  to  Washington  to  confer  with  the  Comptroller  of  the  Currency 
as  to  the  appointment  of  a  receiver.  The  appointment  was  made  about 
ten  A.  M.,  on  Monday.  Monday  morning  the  cashier  of  the  Pacific  Bank 
sent  the  checks  and  drafts  received  by  mail  to  the  Security  Bank,  and 
with  them  his  check  for  the  whole  amount  of  the  bank's  deposits,  for 
which  he  received  a  negotiable  certificate  of  deposit  of  the  Security  Bank. 
The  latter  at  the  time  held  the  Pacific  Bank's  negotiable  certificate  of  de- 
posit. The  transaction  occurred  about  half-past  nine  A.  M.,  when  no 
officer  of  the  Security  Bank  knew  or  suspected  that  the  Pacific  Bank  was 
insolvent.  Held,  that  the  cashier  must  have  presumed  that  the  Security 
Bank  still  held  its  certificate  of  deposit,  and  that  in  sending  to  it  the 
checks  and  drafts,  he  was  making  a  transfer  which  necessarily  gave  a 
preference,  and  was  void  under  U.  S.  R.  S. ,  §  5343,  and  the  Security  Bank 
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therefore  could  not  set  o£F  the  PaciSc  Baak's  certificate  of  deposit  against 
its  own.     National  Security  Bank  v.  Butler,  320. 

6.  Rights  of  United  States  as   creditor.    The    provision    of  U.   S.  R.    S.,  § 

3466,  that  "  whenever  any  person  indebted  to  the  United  States  is  insol- 
vent the  debts  due  to  the  United  States  shall  be  first  satisfied  "  does  not 
apply  to  an  insolvent  National  bank.  The  United  States  may  not  claim 
a  payment  of  their  demand  against  a  National  bank  out  of  surplus  moneys 
remaining  in  the  treasury  of  the  proceeds  of  bonds  deposited  as  security 
for  the  circulating  notes  of  the  Bank.  Cook  Co.  Nat.  Bk.  v.  United 
States,  68. 

7.  Transfer  of  securities  after.]    Baldwin,  one  of  the  executors  and  the  gen- 

eral financial  manager  and  custodian  of  the  securities  of  an  estate,  and 
also  the  cashier  of  a  National  bank,  purchased  four  accepted  bills  of  ex- 
change. To  pay  for  them  he  drew  his  check  as  executor,  on  the  deposit 
in  the  bank  to  the  credit  of  the  estate,  and  placed  in  the  box  containing  the 
papers  of  the  estate,  usually  kept  in  the  cashier's  desk  in  the  bank,  the 
drafts  with  this  memorandum  attached:  "  Est.  W.  James,  loan  $35,000, 
Oct.  26,  1881.  C.  Nugent  &Co."  The  proceeds  of  the  drafts  were  applied 
to  the  drawer's  indebtedness  to  the  bank.  The  bank  failed  and  the  defend- 
ant was  appointed  receiver.  He  gave  to  the  executors  the  box  and  all  its 
contents  except  the  drafts,  which  he  kept,  claiming  that  they  were  the 
assets  of  the  bank.  He  refused  to  deliver  them  on  demand,  and  collected 
them  at  maturity,  bat  kept  the  proceeds  separate.  Meld,  that  Baldwin, 
in  the  purchase  of  the  drafts,  acted  as  agent  of  the  drawers,  and  as  ex- 
ecutor and  not  as  cashier,  and  though  Baldwin  knew  at  the  time  that  the 
bank  was  insolvent,  yet  the  transaction  being  a  iona  fide  purchase  and 
not  a  plan  to  secure  preference  of  the  estate  over  other  depositors,  was 
not  in  violation  of  section  5242  of  the  Revised  Statutes  of  the  United 
States,  which  forbids  the  transfer  of  any  bills  of  exchange,  etc.,  owing 
to  any  National  bank  *  *  *  after  the  commission  of  any  act  of  in- 
solvency, or  in  contemplation  thereof;  and  further  that  this  court  has 
jurisdiction  to  follow  the  proceeds  of  the  drafts  as  trust  property  so  long 
as  they  are  identifiable,  and  to  decree  their  payment  to  the  estate.  Tut- 
tle  V.  SVelinghuysen,  576. 

See  Jurisdiction;  Stockholders.  ' 

INTEREST. 

1.  Agreement    on    rate.]     Under  U-  S.    R.  S.,  §  5197,  and  California    Civil 
Code,  §  1918,  the  National  banks  in  California  may  charge  and  receive  such 
rates  of  interest  as  may  be  agreed  upon.     Mines  v.  Marmolejo,  838. 
See  Usury. 

JUDGMENT. 

1.  Collateral  impeacliment.]  An  auditor  appointed  to  distribute  the  proceeds 
of  a  sheriflfs  sale  may  not  go  behind  a  judgment  regularly  entered  upon 
adverse  proceedings  without  fraud  and  collusion.  Appeal  of  Second  Na- 
tional Bank  of  TitusmUe  ;  Menderson,  to  use  of  Second  National  Bcmk  of 
TitusvUle,  V.  Waid,  740. 
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2.  Opening.]    A  judgment  creditor  realized  the  amount  of  his  demand  from 

collateral  security.  The  debtor  notified  him  that  the  amount  due  was  dis- 
puted, and  required  him  not  to  apply  the  collateral  to  its  payment  until' 
the  amount  was  determined.  The  plaintiff,  notwithstanding,  applied 
the  funds  and  satisfied  the  judgment  of  record.  Held,  that  the  defendant 
was  entitled  to  have  the  entry  of  satisfaction  struck  off  and  be  admitted 
to  defend.  ,  A  judgment  confessed,  having  been  opened  on  the  ground 
that  it  had  been  overpaid  by  proceeds  of  collaterals,  the  order  of  coujt 
provided  that  the  judgment  note  should  stand  as  a  narr.,  and  that  "  an 
issue  is  awarded  to  ascertain  the  amount  due  the  plaintiff  on  this  judg- 
ment January  7,  1881.  And  the  amount  of  over-payment  (if  any)  applied 
to  the  satisfaction  of  the  same.''  Held,  improper;  the  only  proper  issue 
was  the  amount  due  on  the  judgment.  A  docket  entry  of  a  judgment 
not  supported  by  the  record,  and  which  appears  on  its  face  to  be  a  cler- 
ical error,  will  be  stricken  off  by  the  Supreme  Court.  Quthrie  v.  Beid, 
751. 

3.  Proof    of — assignee   of   sheriff's   certificate  of  sale   of    lands  —  title  in 

stranger.']  In  a  suit  by  the  purchaser  at  execution  sale  to  recover  lands 
so  purchased  from  the  execution  defendant,  the  judgment  entry  is  sufB- 
cient  proof  ^nmos  facie  of  the  judgment,  and  the  admission  of  the  plead- 
ings is  harmless  error.  In  such  suit  the  defendant  may  not  prove  title  in 
a  stranger,  as  against  the  assignee  of  the  sheriff's  certificate,  who  receives 
the  sheriff's  deed  thereon.  Turner  v .  Mrst  National  Bank  of  Madison, 
408. 

JUDICIAL  NOTICE. 

8ee  Taxation,  449. 

JURISDICTION. 

1.  Action  on  attachment  bond.}    A  National  b|,nk   may  be   sued   in  a  State 

court  on  an  attachment  bond.  Continental  National  Bank  v.  Polsom, 
350. 

2.  Appeal — denial  of  title,  right  or  privilege.}    To  give  this  court  jurisdiction 

on  appeal  from  a  State  Supreme  Court  under  the  National  Banking  Act, 
the  "title,  right,  privilege  or  immunity  specially  set  up  or  claimed' 
must  be  claimed  by  the  plaintiff  in  error  for  himself,  and  not  for  a  third 
person,  in  whose  title  he  has  no  interest.  Miller  v.  National  Bank  of 
Lancaster,  53. 

3.  Attacliment.}    A  receiver  of  a    National  bank   situated  in  another  State, 

though  not  a  party,  may  move  to  vacate  an  attachment.  In  an  action 
against  a  National  bank  of  another  State,  an  attachment  issued  against 
its  property  in  this  State  will  be  vacated  upon  proof  of  its  insol- 
vency. People's  Bank  of  the  Gity  of  New  York  v.  Mechanics'  National 
Bank  of  Newark,  670. 

4.  Bnibezzlement.}     State  courts  have  no  jurisdiction  of  the  offense  of  embez- 

zlement of  the  funds  of  a  National  bank.     People  v.  Fonda,  501. 

5.  Penal  actions.}     Actions  and  proceedings  against  any  National  bank  may  be 

brought  in  any  State,  county  or  municipal  court  in  the  county  or  city  in 
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which  such  association  is  located,  having  jurisdiction  in  similar  cases,  to 
enforce  a  penalty  under  U.  S.  R.  S.,  §  5198.     First  Naiional  Bank  of 
Tecumseh  v.  Overman,  556. 

6.  State  courts  in  forgery!]     Defendant,  a  book-keeper  in  a  National  hank, 

without  authority  filled  a  draft  signed  in  blank  by  the  assistant  cashier, 
issued  it,  and  fraudulently  changed  his  book  entries  to  cover  the  crime. 
Meld,  on  an  indictment  for  forgery,  that  the  crime  was  within  the  jurisdic- 
tion of  the  State  courts.     Soke  v.  People,  373. 

7.  Suit  to  restrain  tax.     Taxation  —  injtmction —  deduetions  J    In  an  action  by 

a  National  bank  against  the  State  tax  officers,  in  behalf  of  its  shareholders 
to  enjoin  the  collection  of  a  State  tax  on  the  shares  of  the  bank  alleged  to 
be  unlawful  on  the  ground  that  indebtedness  was  not  deducted,  held,  (1} 
that  such  a  suit  was  maintainable;  (2)  that  an  injunction  would  lie  in  be- 
half of  a  shareholder  who  was  entitled  to  a  deduction  and  who  had  made 
the  affidavit  and  demand  therefor  required  by  the  State  law;  and 
(3)  it  being  clearly  shown  that  an  affidavit  and  demand  would  have  been 
unavailing,  that  shareholders  might  be  permitted  to  show  in  the  action 
the  deductions  to  which  they  were  entitled  and  the  collection  of  the  amount 
of  such  deductions  would  be  enjoined.  Hills  v.  National  Albany  Exclmnge 
Bank,  45. 

8.  Supreme  Court  of  United  States — certificate  of  division  of  opinion.]    The 

judges  of  the  United  States  Circuit  Court  may  certify  a  division  of  opin- 
ion as  to  whether  "either  of  the  counts  of  the  indictment  charges  the  de- 
fendant with  an  offense  under  the  laws  of  the  United  States."  United 
States  V.  Northway,  199. 

9.  Division  of  opinion — certificate  —  amount:]    Under  the  acts  of  Congress 

authorizing  questions  arising  on  a  trial  or  hearing  before  two  judges  in 
the  Circuit  Court,  and  upon  which  they  are  divided  in  opinion,  to  be  cer- 
tified to  the  Supreme  Court  of  United  States  for  decision,  each  question 
certified  must  be  one  of  law,  and  not  of  fact,  nor  of  mixed  law  and  fact, 
and  it  must  be  a  distinct  point  or  proposition  clearly  stated,  and  not  the 
whole  case,  nor  the  question  whether  upon  the  evidence  the  judgment 
should  be  for  one  party  or  for  the  other.  In  an  action  of  debt  on  sec- 
5198  U.  S.  Rev.  Stat.,  to  recover  twice  the  amount  of  interest,  at  the  rate 
of  nine  per  cent,  received  by  a  National  bank  in  Pennsylvania,  upon  the 
discount  of  notes,  where  plaintififs  had  judgment  for  $3,150.38,  held,  that 
this  amount  was  insufficient  to  give  jurisdiction  to  the  Supreme  Court  of 
the  United  States.     Williamsport  National  Bank  v.  Knapp,  184. 

10.  To  quiet  title  —  lUl  in  equity  —  quit-claim  deed  —  equitable  title.  ]  A  Circuit 
Court  of  the  United  States  has  jurisdiction  to  quiet  the  title  of  a  purchaser 
of  land,  as  against  a  deed  averred  by  the  bill  and  not  denied  by  the  answer 
to  be  void  on  its  face.  Where  R.  holds  an  estate  subject  to  mortgage  and 
other  liens  for  its  full  value  in  the  hands  of  B.,  and  is  adj  udicated  a  bank- 
rupt, if  no  debts  have  been  proved  against  his  estate,  and  he  is  discharged, 
and  his  assignee  in  bankruptcy  has  fully  settled  his  estate,  a  quit-claim 
deed  by  R.  to  B.  vests  a  clear  equitable  title,  and  B.  may  maintain  a  bill 
in  equity  against  R.  to  quiet  the  title.  Reynolds  v.  Mrst  National  Bank  of 
CrawfordsvUle,  131. 
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11.  Transfer  of  stock  —  liability  of  assignor.]  On  the  sale  of  shares  in  a  Na- 
tional bank,  the  name  of  the  assignee  not  having  been  inserted  in  the  blank 
left  for  that  purpose  in  the  transfer-book  of  the  bank,  and  the  assignors 
having  been  compelled,  in  a  suit  brought  by  a  receiver,  to  contribute  as 
owners  of  such  shares  toward  the  liabilities  of  the  bank,  the  assignors 
brought  this  suit  against  their  assignee  to  recover  the  amount  so  paid. 
Meld,  that  the  action  was  not  within  the  j  urisdiction  of  a  Federal  court. 
Lessassier  v.  Kennedy,  288. 

See  Directors,  594;  Usubt,  558,  561. 

LIEN. 

On  its  own  slock.]    A  National  bank,  organized  under  the  law  of  1864,  can- 
not, even  by  specific  provisions  for  the  purpose  in  its  articles  of  association 
and  in  its  by-laws,  acquire  a  lien  on  its  own  stock  held  by  its  debtor. 
DeloAJoare,  Lackawanna  and  Western  BwU/road  Company  v.  Oxford  Iron 
'  Company,  582. 

LIQUIDATION. 

1.  Fraud  ^-  Mil  for  relief —  amendment  — pa/rties  —  creditors'  bill  —  changing 
parties  —  limitations  —  liability  of  stockholders — revival  —  transfer  not  on 
books  —  powers  in  liquidation — guaranty — interest  —  deposits  —  demand  — 
costs — receiver  —  creditor  not  appearing.  \  A  bill  filed  against  a  National 
bank  and  its  president,  H. ,  alleged  that  the  voluntary  liquidation  of  the 
bank  was  fraudulent;  that  H.  had  fraudulently  appropriated  the  funds  of 
the  bank;  and  prayed  that  all  sales  or  transfers  by  the  bank  or  its  presi- 
dent be  set  aside.  The  evidence  showed  that  certain  of  the  stockholders 
had  fraudulently  conveyed  their  stock  to  H. ,  receiving  therefor  property 
of  the  bank.  The  complainants  amended  their  bill,  bringing  in  all  the 
stockholders,  alleging  a  conspiracy  between  certain  stockholders  and  H. 
to  commit  this  fraud,  and  asking  relief,  and  an  accounting  of  the  indebted- 
ness of  the  bank,  and  the  amounts  due  from  the  stockholders  to  the  com-, 
plainants  under  the  National  Banking  Act.  Meld,  that  the  allowance  of 
the  amendment  was  within  the  discretion  of  the  courts.  The  act  of  Con- 
gress of  June  30,  1876,  section  2,  provided  that  when  any  National  bank 
went  into  voluntary  liquidation,  the  statutory  liability  of  the  stockholders 
could  be  enforced  by  a  bill  in  equity,  in  the  nature  of  a  creditors'  bill, 
brought  by  a  creditor  on  behalf  of  himself  and  all  other  creditors.  The 
original  bill  was  brought  before  this  section;  but  it  was  in  force  at  the 
time  of  the  amendment.  Meld,  that  the  act  warranted  the  amendment. 
All  the  creditors  having  been  permitted  to  join  complainant,  and  the  bill 
having  been  subsequently  amended  so  as  to  allege  expressly  that  it  was 
made  on  behalf  of  complainant  and  all  other  creditors  of  the  bank,  Jield, 
not  error,  since  under  the  original  bill  it  would  have  appeared  that  there 
were  other  creditors,  and  the  distribution  would  have  been  to  each  cred- 
itor his  proportionate  share.  The  statute  of  limitations  ceased  to  run 
against  all  creditors  who  came  in  under  the  bill  at  any  time.  Under  the 
National  Banking  Act,  the  individual  liability  of  the  stockholder  survives 
as  against  the   personal  representatives  of  a  deceased   stockholder.     A 


780  INDEX. 

LIQUIDATION  —  {Continued). 
stockholder  sold  certain  stock  several  months  before  the  insolvency  of 
the  bank,  but  the  transfer  was  not  made  on  the  books  till  the  date  of  the 
bank's  failure.  Meld,  that  the  stockholder  incurred  the  statutory  liability. 
After  the  bank  went  into  voluntary  liquidation,  several  creditors  took  in 
payment  of  their  claims  paper  belonging  to  the  bank,  with  the  bank's 
guaranty  of  payment,  which  paper  was  not  paid.  Held,  that  such  cred- 
itors were  not  entitled  to  distribution  of  the  assets  obtained  by  enforce- 
ment of  the  statutory  liability  of  the  stockholders,  because  the  bank, 
after  liquidation,  could  not  guarantee  payment.  Interest  on  the  contracts, 
debts  and  engagements  of  the  bank  may  be  allowed  as  against  the  stock- 
holders. The  book  accounts  of  depositors  draw  interest  from  the  date  of 
suspension.  The  master  allowed  twenty  per  cent  of  the  amount  of  the 
debts,  for  expenses  of  the  receiver  appointed  under  the  original  bill, 
against  the  stockholders.  Meld,  error.  It  was  error  to  charge  the  stock- 
holders with  claims  of  persons  who  failed  to  appear  and  prove  their 
claims.  Biohmond  v.  Irons,  211. 
'2.  New  hank — stockholders' rights — estoppel  —  good-will.'\  A  National  bank 
went  into  voluntary  liquidation.]  All  the  stockholders  but  one  united  in 
organizing  a  new  National  bank  under  a  different  name.  He  knew  that 
the  greater  part  of  the  assets  were  sold  to  the  new  bank,  and  he  accepted 
dividends  from  nearly  all  such  assets.  Meld,  (1)  that  he  had  no  right  to 
share  in  the  earnings  of  the  new  bank  ;  (3)  the  old  bank  had  no  good- 
will to  sell  independent  of  the  value  of  the  unexpired  lease  of  its  banking- 
house.     First  National  Bank  of  Oentraiia  v.  Marshall,  401. 

LOANS. 
Mceessive  —  right  to  collect  —  evidence.l  The  prohibition  of  IT.  S.  R.  S.,  §  5200, 
that  the  total  liabilities  of  any  National  bank  to  any  person,  company,  cor- 
poration or  firm  for  money  borrowed,  including  in  them  "  the  liabilities  of 
the  several  members  thereof,  shall  at  no  time  exceed  one-tenth  part "  of 
the  capital  stock  actually  paid  in,  does  not  prevent  a  bank  from  recover- 
ing of  a  person  to  whom  it  has  lent  a,  sum  greater  than  ten  per  cent  of 
its  capital  stock,  the  excess  of  the  loan  over  such  limit.  In  an  action  on 
promissory  notes  by  the  receiver  of  a  bank,  where  defendant  alleged  that 
he  deposited  with  the  bank  as  collateral  security  one  hundred  and  seventy- 
three  shares  of  stock  of  the  Erie  Tel.  &  T.  Co.,  it  appeared  that  defend- 
ant and  another  were  authorized  to  consult  with  the  Comptroller  of  the 
Currency  in  regard  to  the  affairs  of  the  bank,  and  that  afterward  defend- 
ant entered  on  each  note  in  suit,  "  Secured  by  173  shares  Erie  Tel.  &  T. 
Co."  Meld,  that  conversations  between  the  committee  and  the  Comptrol- 
ler were  admissible  to  show  that  this  was  done  in  good  faith,  and  by  the 
instructions  of  the  Comptroller,  but  that  it  was  incompe1;ent  for  defendant 
to  testify  in  his  own  favor  as  to  what  was  said  about  collateral  security 
and  the  condition  of  some  of  the  notes  in  the  bank  so  secured.  A  per- 
sonal lettter  written  by  defendant,  which  contained  statements  as  to  Mb 
financial  relations  with  the  bank,  was  properly  excluded,  when  offered  by 
Tiim.     Corcoran  v.  Batchelder,  491. 
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1.  Married  woman's  liability  as  stockholder — pa/rty.']  Under  the  Married 
Woman's  Act  of  1869,  Revised  Statutes,  D.  C,  a.  married  woman  may  hold 
National  hank  stock,  and  is  individually  responsible  as  a  stockholder,  as 
if  she  were  single,  and  this  is  true  of  stock  acquired  from  her  husband. 
In  a  suit  to  enforce  such  liability  it  is  not  necessary  to  join  the  husband, 
Keyser  v.  Mitz,  340. 

3.  Wife's  separate  property  —  mortgage.}  Where  a  married  woman  bor- 
rows money  with  the  authorization  of  the  husband,  and  the  sanc- 
tion and  certificate  of  the  judge,  the  creditor  is  not  bound  to  show 
that  the  money  was  used  for  her  separate  benefit  and  advantage;  but  the 
debt  may  be  enforced  against  her  separate  property  mortgaged  to  secure 
it,  unless  she  shows  that  with  the  knowledge  or  connivance  of  the  lender 
the  money  was  borrowed  and  used  solely  for  the  benefit  of  her  husband, 
Fortier  v.  New  Orleans  Nat.  Bank;  New  Orleans  Nat.  Bank  v.  Fortier, 
140.  Bee  Equity,  316. 

MISAPPLICATION. 

Insolvent  officer  procuring  discount  of  his  own  note  —  allowing  debtor  to  vnth~ 
draw  his  funds  —  willful  misapplication  of  funds.}  Where  an  insolvent  of- 
ficer of  a  National  bank  submits  his  own  note,  with  an  insolvent  indorser 
as  security,  to  the  board  of  directors  "for  discount,  and  they,  knowing  the 
•facts,  order  it  to  be  discounted,  the  use  by  the  officer  of  the  proceeds  of 
the  discount  for  his  own  purposes  will  not  be  a  willful  misapplication  of 
the  funds  of  the  bank  under  section  5209,  U.  S.  Revised  Statutes.  A 
count  that  charges  that  defendant,  the  president  of  a  banking  association, 
failed  to  apply  certain  funds  standing  to  the  credit  of  a  debtor  of  such  as- 
sociation to  the  payment  of  his  indebtedness,  and  permitted  such  debtor  to 
withdraw  his  funds  from  the  association  and  transfer  them  to  another 
bank,  does  not  charge  a  criminal  misapplication  by  defendant  of  the 
moneys  and  funds  of  the  association.  United  States  v.  Britton,  99. 
MISTAKE. 

1,  Correction  —  nudum  pactum.}  Where  by  the  mistake  or  oversight  of  the 
makers  of  a  deed  it  is  incorrectly  written,  they  have  no  equity  to  call 
upon  the  grantee  .to  correct  the  mistake  in  the  books  of  the  register,  as 
they  have  an  ample  remedy  under  Bat.  Rev.,  chap.  35,  §  26;  and  a  prom- 
ise by  the  grantee  to  make  such  correction  at  his  own  expense  and  trouble 
would  be  nudum  pactum.     Oldham  v.  Bank,  688. 

8.  In  docket  entry  —  correction  by  court  —  apdavit  of  clerk  —  evidence.} 
Where  the  clerk  in  making  the  docket  entries  by  mistake  enters  on  the 
docket  "copy  of  promissory  note "  .instead  of  "promissory  note,"  the 
court  will  direct  the  entry  to  be  corrected,  and  the  proper  entry  made;  and 
the  affidavit  o!  the  clerk  is  admissible  to  show  that  the  docket  entry  was 
a  mistake.  Parkhurst  v.  Citizens'  Nat.  Bank  of  Baltimore,  463. 
MORTGAGE. 

1.  Foreclosure  —  who  may  bring  suit.}  Where  a  note  secured  by  mortgage  Is 
purchased  by  a  bank,  and  indorsed  to  its  cashier,  he  may  sue  to  foreclose 
in  his  own  name,  under  the  Code.     Holmes  y.  Boyd,  414. 
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3.  Future  advances.}    No  objection  can  be  sustained  against  the  validity  of  a 
mortgage  taken  by  a  National  bank  to  secure  future  advances  except  by 
tb'e  government.     A  mortgage  taken  without  notice  of  a  prior  unrecorded 
mortgage  has  priority  of  lien.    National  Bank  v.  Whitney,  5. 

3.  Loan  on.}     A  loan  of  money  made  by  a  National  bank  on  the  security  of  a 

mortgage  is  not  in  violation  of  the  National  Banking  Act.  An  objection 
to  the  taking  by  the  bank  of  a  mortgage  lien  as  security  for  future  ad- 
vances can  only  be  made  by  the  United  States.  Fortier  v.  New  Orleans 
Nat.  Bank,  140.  • 

4.  Power  to  purchase  mortgaged  lamd.~\    A  National  bank  may  purchase,  at 

sheriffs  sale,  land  mortgaged  to  it  as  security  for  a  previous  debt.  Heath 
V.  Second  National  Bank  of  Lafayette,  406. 

5.  Power  to  take,  on  sale  of  real  estate.}    A  National  bank  may  sell  its  real  es- 

tate and  take  a  mortgage  for  the  purchase-money.  New  Orleans  National 
Bank  v.  Raymond,  457. 

6.  Purchase  of.}  A  National  bank  lawfully  holding  a  mortgage  on  real  estate, 

may,  to  protect  its  interests,  purchase  a  prior  mortgage  on  the  same  real 
estate.    Holmes  v.  Boyd,  414. 

7.  Taking  as  security  —  effect.}  If  a  National  bank  discounts  a  note  secured  by 

deed  of  trust  on  real  estate,  the  security  passes  to  and  may  be  enforced  by 
the  bank,  subject  only  to  forfeiture  of  its  charter,  which  penalty  can  be 
invoked  only  by  the  United  States.  Thornton  v.  National  Exchange 
Bank,  513. 

8.  To  secure  future  debts  —  evidence — power  to  take.}    A  mortgage  recited  that 

it  was  ' '  intended  as  collateral  security  for  the  payment  of  any  indebt- 
edness "  of  the  mortgagors  to  the  mortgagees,  and  provided  that  when  the 
mortgagors  "  shall  have  paid  all  such  indebtedness  this  mortgage  shall 
become  null  and  void."  No  indebtedness  existed  when  it  was  executed,  but 

one  was  subsequently  incurred  to  about  the  sum  specified  in  the  mortgage. 
In  an  action  by  junior  mortgagees  to  have  their  mortgage  declared  the 
first  lien,  held,  that  the  real  intention  of  the  parties  might  be  shown 
aliunde;  and  it  appearing  by  such  evidence  that  the  mortgage  was  intended 
as  a  continuing  security  for  future  indebtedness,  the  action  was  not  main- 
tainable. A  National  bank  may  lawfully  take  a  mortgage  to  secure  future 

indebtedness.     Simons  v.  First  National  Bank  of  Union  Springs,  632. 

9.  Ultra  mres.}    A  National  bank  may  purchase  a  note  in  favor  of  a  third 

party,  and  thereby  acquire  a  collateral  mortgage  on  land,  and  the  claim 
may  be  incorporated  with  other  indebtedness  to  the  bank,  and  anew  mort- 
gage on  land  taken  by  the  bank  to  secure  the  whole  sum.     Oldham  v. 

Bank,  688. 

NEGLIGENCE. 

See  Deposits,  188  ;  Directors,  594 ;  Stockholder,  571. 

NEGOTIABLE  INSTRUMENT. 

1.  A  National  bank  may  recover  upon  negotiable  paper  purchased  by  it.  Mer- 
chants' National  Bank  of  St.  Paul  v.  Hanson,  509. 

S.  Notice  of  equities.}  The  indorsement  of  a  note  "for  collection "  is  notice 
to  a  purchaser  that  the  indorsee  is  not  the  owner.     Id. 


INDEX.  783 

NEGOTIABLE  INSTRUMENT  —(Co»i!i»M«(?). 

3.  Pledge.1     Where  tlie  holder  of  bonds  payable  to  bearer,  trausfers  them  to 

stock-brokers,to  hold  as  margins  on  his  individual  stock  transactions,  and 
the  brokers  pledge  them  to  a  bank  in  the  regular  course  of  business,  as 
security  for  current  indebtedness,  the  bank  acquires  a  valid  title  to  them, 
and  the  owner  cannot  recover  them,  except  by  paying  the  amount  for 
which  they  are  pledged.     Thompson  v.  St  Nicholas  National  Bank,  663. 

4.  Power  to  deal  in.^    A  National  bank  has  no  power  to  deal  or  speculate  in 

promissory  notes,  or  to  acquire  title  thereto,  except  by  discount.  First 
National  Bank  of  Rochester  v.  Pierson,  506. 

NOTES. 
Purchase  —  discount — notice  to  bank  —  knowledge  of  president.']  A  National 
bank  may  purchase  negotiable  paper.  The  private  knowledge  of  the  presi-, 
dent  x>f  a  bank  of  the  failure  of  the  consideration  of  a  note  purchased  by 
it  is  not  attributable  to  the  bank.  Mrst  National  Bank  of  Greenville  v. 
Sherburne,  382. 

OFFICERS. 

1.  Liainlity  of  bank  for  frauds  o/.]  Plaintiflf,  who  was  a  depositor  in  a  National 
bank,  requested  a  certificate  of  deposit  drawing  interest  for  a  portion  of 
his  deposit.  The  teller  of  the  bank  gave  him  a  certificate  which  pur- 
ported to  be  issued  by  B.  &  Co. ,  a  private  banking  firm,  and  informed  him 
in  the  presence  of  the  cashier  of  the  bank  that  this  was  the  bank's  certifi- 
cate, upon  vphich  assurance  plaintifi'  accepted  it.  The  members  of  the  firm 
were  the  managing  officers  of  the  'bank,  but  had  a  separate  place  of  busi- 
ness in  the  same  town.  Held,  that  the  bank  was  liable  to  the  plaintiff  for 
the  amount  of  his  deposit.  Steckal  v.  First  National  Bank  of  Allentown, 
719. 

3. .]     Defendant,  who   had  money  on  deposit   in  a  National  bank,  when 

demanding  payment  thereof,  was  induced  by  an  officer  of  the  bank  to  sign 
a  promissory  note,  which  was  represented  to  him  to  be  a  receipt  for  the 
money.  He  was  unable'  to  read  English.  Held,  that  he  was  not  liable  to 
the  bank  upon  the  note.     Mesh  v.  First  National  Bank  of  Allentoicn,  734. 

3.  .]     Plaintiff,  who  was   unable  to  read,  deposited  money  in  a  National 

bank  and  took  a  certificate  of  deposit  therefor,  which  the  officers  of  the 
bank  represented  was  a  certificate  of  the  bank.  It  was,  on  its  face,  the 
certificate  of  a  private  banking  firm,  composed  of  some  of  the  officers  of 
the  bank.  Held,  that  the  bank  was  liable  for  the  amount  of  the  deposit. 
Zeigler  v.  First  National  Bank  of  Allentown,  731. 

4.  Liquidation  —  stockholders  as  directors.  ]     Under  the  act  of  Congress,  July 

13,  1883,  extending  for  the  purpose  of  liquidation  the  franchises  of  such 
National  banking  associations  as  do  not  extend  the  periods  of  their  char- 
ters, and  making  applicable  to  them  the  statute  relating  to  liquidation  of 
banking  associations,  such  an  association  may  continue  to  elect  officers  and 
directors  for  the  purpose  of  effecting  liquidation.  But  after  the  expira- 
tion of  the  term  of  its  charter,  the  stock  of  such  an  association  is  not  trans- 
ferable so  as  to  give  the  transferee  the  right  to  share  in  the  election  of 
directors,  and  such  transferee,  not  being  a  stockholder,  is  ineligible  as  a 
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director,  under  U.  S.  B.  S. ,  g  5145.    Richards  v.  Attleborough  NatioruA 
Bank,  495. 

See  Cashier;  Release. 

ORGANIZATION. 
From  State  hank.^  Where  a  National  bank  is  in  fact  organized  as  the  successor 
of  a  State  bank  with  the  consent  of  more  than  two-thirds  of  the  stock- 
holders, it  may  hold  and  own  assets  of  its  predecessor,  although  in  form  it 
was  organized  as  a  new  bank,  and  the  assets  were  transferred  to  it  as  if  by 
sale  and  purchase.    Bank  v.  Melnttre,  707. 

See  Change  feom  State  Bank. 

PARTIES. 

See  Directors,  594. 

Bank  as  pledgee  of  warehouse  receipt  in  replevin.]  A  National  bank  having 
made  a  loan  on  the  security  of  a  warehouse  receipt  for  merchandise,  is  a 
proper  party  defendant  to  a  suit  in  replevin  by  the  consignor  and  owner  of 
the  merchandise  against  the  warehouse  keeper.    Oleneland  v.  Shoeman,  701. 

PAYMENTS. 
Application  of.']  Certain  bonds  were  deposited  by  brokers  with  a  bank,  on  the 
credit  of  which  the  bank,  on  the  same  day,  certified  and  paid  the  broker's 
checks  for  a  large  amount.  The  brokers  made  cash  deposits  with  the  bank 
on  the  same  day.  On  the  morning  of  that  day  the  brokers  were  indebted 
to  the  bank  on  a  running  account,  which  also  the  bonds  were  pledged  to 
secure,  but  the  securities  were  at  all  times  insufficient  to  cover  the  entire 
indebtedness.  Held,  that  in  the  absence  of  any  express  application  of  the 
cash  deposits  by  the  parties,  the  law  applies  them  to  the  earliest  items  of 
the  account,  in  preference  to  the  indebtedness  incurred  by  payment  of  the 
certified  checks.     Thompson  v.  St.  Nicholas  National  Bank,  663. 

PLACE  OF  TRIAL. 
A  National  bank  may  be  sued  in  the  county  where  the  plaintiff  resides.     Tal- 
mage  v.  Third  National  Bank  of  the  City  of  New  York,  j03. 

PLEADING. 
1.  Complaint  —  cause  of  action  —  corporation  —  location  —  right  of  action  — 
uniting  legal  and  equitable  causes  of  actions.]  The  complaint  alleged  that  the 
plaiutiflf  is  a  corporation  organized  under  the  National  Bankinar  Act  of  the 
United  States;  that  defendant  made  his  promissory  note  for  $5,000,  pay- 
able to  the  plaintiff,  at  said  bank,  for  value  received,  with  interest,  and 
containing  an  agreement  which  recites  that  the  defendant  "  having  de- 
posited with  the  bank,  as  collateral  security,"  a  certain  certificate  of  stock 
"  giving  the  plaintiff  full  power  in  case  of  default  in  the  payment  of  the 
note  at  maturity,  to  sell  the  stock  at  private  or  public  sale,  and  apply  the 
proceeds  to  the  payment  of  the  note;''  that  the  note  was  not  paid  at 
maturity,  and  that  the  stock  has  not  been  sold  or  the  lien  foreclosed,  and 
demands  judgment  for  $5,000,  and  that  the  lien  upon  the  stock  be  fore- 
closed, etc.     Held,  that  the  complaint  alleges  a  good  cause  of  action.  The 
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complaint  alleged  tliat  the  plaintiff  had  done  business  in  Buffalo,  N.  Y., 
upward  of  ten  years,  and  the  name  "  Farmers  and  Mechanics'  National 
Bank  of  Buffalo,"  is  recited  in  the  complaint.  Held,  that  there  was  sufB- 
cieut  to  fix  the  location  at  Buffalo,  N.  Y.,  under  Code  Civ.  Pro.,  §1775.  Al- 
though the  plaintiff  had  the  right  under  the  agreement  to  sell  the  stock 
without  action  he  may  come  into  court  and  ask  its  direction.  Under  Code 
Civ.  Pro.,  S  484,  such  as  were  formerly  denominated  legal  or  equitable, 
or  both,  may  be  joined  in  the  same  complaint.  Farmers  and  Meehanici 
National  Bank  of  Buffalo  v.  Rogers,  683. 
3.  Verification  —  attorney's  clerk  — joinder  of  causes  —  separately  stating  and 
numberiiig.]  A  notary  public,  who  is  clerk  of  an  attorney,  may  administer 
an  oath  to  verify  a  pleading  prepared  by  such  attorney.  Where  several 
causes  of  action  are  set  forth  in  a  petition  without  being  separately  stated 
and  numbered,  it  is  error  for  the  court  to  overrule  a  motion  of  the  defend- 
ant to  require  the  plaintiff  to  separately  state  and  number  his  causes  of 
action.  This  is  a  statutory  right  which,  unless  the  defendant  has  waived, 
he  may  insist  upon.  Schuyler  National  Bank  v.  Bollong,  558. 
See  Usury,  558. 

PLEDGE. 

OfianKs  own  shares  as  security  —  estoppel.\  Where  a  National  bank  made  a 
loan  upon  the  pledge  of  its  own  shares  and  afterward  sold  the  shares  to 
obtain  payment  of  the  loan,  which  exceeded  the  amount  realized  from  the 
shares,  held,  that  the  owner  of  the  shares  could  not,  on  the  ground  that 
the  statute  forbids  a  National  bank  to  take  its  own  shares  as  security,  re- 
cover from  the  bank  the  amount  realized  upon  the  sale  of  the  shares. 
First  National  Bank  of  Xenia  v.  Stewart,  96. 

Of  stocks.]  See  Agency,  603 ;  Negotiable  Instruments,  663;  Stock- 
holders, 132. 

EEAL  ESTATE. 

1.  A  National  bank  may  take  title  to  real  estate  in  discharge  of  previous  in- 

debtedness.    Turner  v.  First  National  Bank  of  Madison,  408. 
See^  Trust,  521. 

2.  Power  to  purchase  —  creditors  —  liens — payment-l     A  National   bank  may 

purchase  such  real  estate  as  shall  be  mortgaged  to  it  in  good  faith  by  way 
of  security  for  debts  previously  contracted  ;  and  if  in  order  to  secure  the 
same  debt,  it  purchases  other  real  estate  not  mortgaged  to  it,  that  does 
not  affect  the  title  to  the  land  it  was  authorized  to  purchase.  Where  B. 
agrees  with  R.  to  pay  R.'s  debts  which  are  liens  upon  his  estate  and  satis- 
fies the  creditors,  and  takes  an  assignment  of  the  liens  to  himself,  B. 
cannot  complain.     Reynolds  v.  First  National  Bank  of  Crawfords-oiUe,  131. 

3.  Right  to  —  authority  of  president  —  whenhank  required  to  pay  prendent's  note 

given  in  his  own  name.]  A  National  bank' may  purchase  real  estate  to 
secure  satisfaction  of  a  debt  due  it  even  at  a  price  considerably  above 
the  debt  and  from  another  than  the  debtor,  and  may  take  the  title  in  the 
jiame  of  the  president  for  its  use.     Where  the  president  of  a  bank  was 

^  YoL.  Ill— 99. 
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long  the  general  agent  and  manager  of  the  affaire  of  the  bank  from  Its 
organization  with  the  knowledge  and  approval  of  the  directors,  field,  that 
he  was  warranted  in  purchasing  real  estate  in  satisfaction  of  suspended 
paper  or  a  doubtful  debt  due  to  the  bank  in  order  to  prevent  loss.  Land 
conveyed  in  trust  to  secure  a  note  due  a  bank  having  been  sold  without  re- 
demption under  a  prior  incumbrance,  and  Coolbaugh,  the  president  of  the 
bank,  having  bought  it,  taking  a  deed  in  his  own  name,  for  which  he 
turned  over  the  note  due  the  bank  and  gave  his  individual  note  and  deed 
of  trust  for  the  balance  of  the  price,*  and  the  court  on  bill  to  foreclose  the 
trust  deed  and  cross-bill  by  the  heirs  of  the  president  to  require  the  bank 
to  pay  the  note,  having  found  that  the  land  was  bought  by  the  president 
,  for  the  bank,  as  its  agent,  to  secure  a  part  of  the  debt,  held,  that  the  bank 
should  pay  the  amount  due  and  thereby  release  the  estate  of  the  maker  of 
the  note.  Libby  v.  Union  National  Bank ;  Coolbaugh  v.  Union  National 
Bank,  358. 

4  Beeurity  on.]  Real  estate  security  taken  by  a  National  bank  for  present  or 
future  advances  is  valid.   Winton  v.  Little,  725. 

RECEIVERS. 

Powers  of.l  The  receiver  of  a  National  bank,  directed  to  sell  the  assets  on 
such  terms  and  in  such  manner  as  he  deems  best  for  the  interest  of  all 
concerned,  has  no  power  to  exchange ,  barter  or  trade  the  assets.  Bllis  v. 
Little,  440.  See  Replevin. 

REDUCTION  OP  CAPITAL. 

Surrender  of  stock  —  rights  of  stockholders.']  The  capital  of  a  Rational  bank 
having  become  impaired  by  the  non-payment  of  the  interest  on  some  paper 
among  its  assets,  to  the  amount  of  $71,000,  in  order  to  avoid  an  assess- 
ment by  the  Comptroller  the  stockholders  reduced  its  capital  stock,  and 
carried  the  bills  and  notes  to  the  account  of  suspended  or  "bad  debts," 
which  were  not  thereafter  included  as  assets,  although  retained  in  its 
custody.  Some  years  afterward  the  bank  realized  $75,000,  from  collaterals 
pledged  for  the  security  of  that  paper.  In  a  suit  by  a  stockholder  to  re- 
cover his  share  of  the  amount  realized,  proportioned  to  the  amount  of  the 
stock  surrendered,  Tield,  that  he  could  not  recover.  McCann  v.  First 
National  Bank  of  JeffersonmUe,  434. 

RELEASE. 

By  officer  —  acquiescenceP^  In  1873,  a  bank  made  a  loan  upon  a  note  and  con- 
fession of  judgment  signed  also  by  sureties.  The  loan  was  negotiated  by 
W.,  the  president  of  the  bank,  and  the  note  was  made  payable  to  "  W., 
president  or  bearer,"  and  the  judgment  stood  in  his  name.  To  allow  the 
principal  debtor  to  sell  a  portion  of  the  lands  in  1874,  W.  executed  a  release 
of  liens  signed  "  W.,  president."  In  1876,  the  note  not  being  paid,  execu- 
tion was  issued  against  the  sureties.  At  their  instance,  tlie  execution  was 
enjoined  and  an  issue  framed  between  "  W.,  president  of  the  bank,"  and 
the  sureties.  This  issue  was  tried  in  1879.  Held,  that  the  long  ac- 
quiescence of  the  bank  in  the  acts  of  W.  was  a  ratification  of  them,  and 
it  was  bound  by  his  release.    Winton  v.  Little,  725. 
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REMOVAL  OF  CAUSES. 
Federal  Question.]  The  act  of  Congress  of  July  12, 1883,  repealing  inconsistent 
acta,  and  providing  that  the  jurisdiction  of  suits  in  which  a  National  banli 
should  be  a  party  should  be  the  same  as  if  it  were  a  State  bank  at  the 
same  place,  prevents  the  removal  of  a  cause  in  which  a  National  hank  is 
a  party  from  a  State  to  a  Federal  court  on  the  mere  ground  that  it  is  a 
National  bank.  Leather  Manufacturers'  National  Bank  v.  Oooper,  Jr.,  208. 

REPLEVIN. 
BeceiDer  —  sect.  5342,  U.  S.  R.  S.]  A  party  claiming  title  to  property  in 
the  possession  of  a  receiver  of  an  insolvent  National  bank, which  came 
to  his  possession  with  other  property  belonging  to  the  bank ,  may,  upon 
his  refusal  to  deliver  the  same,  maintain  an  action  of  replevin  there- 
for. Such  a  proceeding  is  not  prohibited  by  sect.  5343,  U.  S.  R.  S. 
Corn  Exchange  Bank  v.  Byle,  634. 

SAVINGS  BANK. 

1.  Conversion  into  National — evidence — consent — stock  certificates.]  Under 
the  act  of  Congress  of  June  30,  1877,  a  savings  bank  organized  in  this  dis- 
trict under  the  General  Incorporation  Acts  of  May.  5,  and  June  17, 
1870,  R.  S.  D.  C,  §  553,  may  convert  itself  into  a  National  bank.  The 
certificate  of  the  Comptroller  of  the  Currency  is  conclusive  as  to  the 
regularity  of  such  proceedings.  A  shareholder  of  a  corporation  is  estop- 
ped to  deny  the  existence  of  sucli  corporation.  The  consent  of  the 
owners  of  more  than  two-thirds  of  the  stock  of  a  bank  is  sufBcient  for 
the  conversion  of  the  bank  into  a  National  bank.  On  the  conversion  of 
a  National  bank,  it  is  not  necessary  to  issue  new  stock  certificates.  Key- 
ser  V.  Sitz,  340. 

3.  Taxation  of  shares  —  constitutional  law  —  shares  owned  iy  other  National 
hamks.]  Under  Pub.  Stat.  Mass.,  chap.  13,  §8,  which  provides  that  all 
bank  shares  shall  be  assessed  at  their  cash  value,  and  at  no  greater  rate 
than  other  moneyed  capital  in  the  hands  of  citizens,  taxes  kre  not  in- 
valid, either  under  Stat.  Mass.  or  U.  S.  R.  S.,  §  5319,  because  the  tax  on 
savings  banks  is  based  on  the  amount  of  their  deposits,  excepting  de- 
posits invested  in  loans  secured  ou  taxable  real  estate.  A  tax  levied 
under  Pub.  Stat.  Mass.,  chap.  13,  §  8,  is  not  "  at  a  greater  rate  than  other 
moneyed  capital  in  the  hands  of  citizens,"  because  disproportionate  and 
unequal  to  the  tax  imposed,  under  Pub.  Stat.  Mass.,  chap.  13,  relative 
to  the  taxation  of  the  corporate  franchise  of  corporations  excepting 
banks,  on  life  insurance  companies,  based  on  the  number  of  policies,  on 
trust  and  like  companies,  based  on  the  amount  of  deposits,  and  on  tele- 
phone companies,  based  on  the  number  of  telephones  used.  Under  U.  S. 
R.  S.,  §  5319,  which  provides  that  all  the  shares  of  any  banking  associa- 
tion may  be  included  in  the  valuation  of  the  personal  property  of  the 
owner  or  holder  in  the  State  within  which  the  association  is  located,  but 
that  each  Slate  may  determine  the  manner  of  taxing  the  shares  of  Na- 
tional banks,  a  State  may  tax  the  sliares  of  a  National  bank  owned  by 
another  National  bank.  National  Bank  of  Redemption  v.  City  of  Boston, 
300. 
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SET-OPF. 
See  Insolvency;  Usury. 
SHERIFF. 
Amendmeni.]    A  sheriff  may  amend   his  return  to  process,  by  leave  of  the 
court,  even  after  his  term  of  oflBce  has  expired.    Turner  v.  National  Bank 
of  Madison,  408. 

STATUTE  OF  LIMITATIONS. 

See  Executor,  707. 

STOCK. 

1.  Collusive  transfer — individual  liability  of  stockholder — enforcement  of  — 
party  —  interest  —  receivers.}  Where  a  stockholder  in  a  National  bank, 
aware  that  there  is  good  ground  to  apprehend  the  failure  of  the  bank, 
coUuaively  transfers  his  shares  to  an  irresponsible  transferee,  with  design 
to  escape  individual  liability,  such  transfer  will  not  relieve  him  from 
such  liability.  The  bill  being  one  for  discovery  as  well  as  relief,  and 
the  transfer  being  good  between  the  parties,  the  case  is  one  of  equita- 
ble cognizance.  A  letter  addressed  to  the  receiver,  and  signed  by  the 
Comptroller  of  the  Currency,  directing  him  to  institute  legal  proceed- 
ings to  enforce  the  individual  liability  of  every  stockholder,  under  the 
statute,  is  sufficient  evidence  that  the  Comptroller  decided,  before  the  suit, 
that  it  was  necessary  to  enforce  the  personal  liability  of  the  stockholders. 
The  liability  of  the  stockholders  bears  interest  from  the  date  of  said  let- 
ter. The  decree  of  the  Circuit  Court,  dismissing  the  bill,  was  entered 
after  a  new  receiver  had  been  appointed.  An  appeal  to  this  court  was 
taken  in  the  name  of  the  old  receiver,  as  plaintiff,  the  new  receiver  be- 
coming a  surety  in  the  appeal  bond.  In  this  court  the  new  rece  ver  moved 
to  be  substituted  as  plaintiff  and  appellant,  without  prejudice  to  the  pro- 
ceedings already  had,  and  the  appellees  moved  to  dismiss  the  appeal  on 
the  ground  that  none  was  ever  lawfully  taken.  The  first  motion  was 
granted,  and  the  second  denied.     Bowden  v.  Johnson;  55. 

3.  Increase  —  change  of  increase  —  rights  and  liabilities  of  sharelwlders  —  sub- 
scription—  payment — discharge  of  liability.']  Where  a  National  bank 
undertakes  to  increase  its  capital  stock  a  certain  amount,  and  a  smaller 
amount  is  actually  paid  in,  it  may  reduce  the  amount  of  the  increase  to 
the  amount  actually  paid.  Where  a  shareholder  of  a  National  bank  sub- 
scribes to  and  pays  for  a  certain  increase  of  stock,  and  the  bank  afterward 
reduces  the  amount  of  the  increase,  and  he  pays  on  his  new  stock  an  as- 
sessment declared  by  the  bank,  after  it  has  become  insblvent,  to  prevent 
its  business  from  being  closed  under  the  notice  of  the  Comptroller  of  the 
Currency  provided  for  in  section  5205,  U.  S.  Revised  Statutes,  he  is  es- 
topped to  deny  his  liability  as  a  subscriber  to  the  reduced  amount.  The 
payment  of  an  assessment  imposed  by  a  bank  on  its  shareholders  under 
section  5205,  U.  S.  Revised  Statutes,  in  order  to  continue  business  and 
avoid  liquidation,  is  not  a  discharge  of  a  shareholder's  liability  under  sec- 
tion 5151,  U.  S.  Revised  Statutes,  for  the  obligations  of  the  bank  to  the 
extent  of  the  amount  of  his  stock  at  par  value  in  addition  to  the  amount 
invested  in  his  shares.     Delano  v.  Butler;  Same  v.  Same,  163. 
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3. .]     A    National   bank    determined   to    increase  its  capital  stock 

from  $300,000  to  $500,000.  The  new  stock  subscriptions  amounted  to 
only  $130,060.  The  bank  advertised  an  increase  to  $430,060.  This  was 
never  authorized  by  vote  of  the  stockholders,  nor  certified  to  or  approved 
by  the  Comptroller  of  the  Currency.  The  plaintiff  subscribed  and  paid 
$3,000  for  so  much  of  the  originally  proposed  increase.  Held,  that  plain- 
tiff did  not  become  a  stockholder,  and  when  the  bank  became  insolvent 
was  entitled  to  judgment  against  the  receiver  for  the  amount  so  paid. 
Sehieretiberg  v.  Stephens,  528;  Nichols  v.    Stephens,  539. 

4.  Oirnership.'\    L.  was  president  of  the  defendant  >fational  bank,  and  had 

substantial  control  and  management.  He  bought  fifty  shares  of  defend- 
ant's outstanding  stock,  and  paid  for  it  with  the  proceeds  of  a  note,  signed 
by  M.,  the  cashier,  which  he  indorsed  and  placed  in  the  bank  as  dis- 
counted paper.  He  afterward  bought  one  hundred  and  forty-eight  shares, 
and  paid  for  them  by  an  ordinary  call-loan  from  defendant.  On  subse- 
quently selling  a  portion  of  the  stock,  L.  applied  the  proceeds  to  the  note 
and  call-loan.  He  did  not  assume  to  act  for  defendant,  and  the  stock  was 
transferred  to  him  individually,  and  was  in  his  name  on  the  books.  He 
had  no  actual  authority  to  buy  the  stock  for  defendant;  but  the  evi- 
dence tended  to  show  that  the  purpose  of  the  purchase  was  to  get  ,the 
stock  into  the  hands  of  persons  who  would  be  useful  to  defendant.  In 
an  action  for  fraud  in  a  subsequent  sale  of  such  stock  by  L.,  held,  that 
defendant  could  not  be  charged  as  owner  of  the  stock.  On  the  question 
whetlier  the  president  represented  defendant  to  be  the  owner  of  the  stock, 
plaintiff  testified  that  in  the  conversation  resulting  in  the  sale,  the  presi- 
dent stated  that  "  we  can  sell  you  some  of  our  stock  "  at  160,  and  that 
that  was  "the  price  that  the  bank  took  it  in  at."  Plaintiff  did  not  in- 
quire as  to  the  ownership.  The  president  testified  that  while  he  might 
have  stated  that  "  we  have  some  stock,"  his  best  recollection  was  that 
he  did  not  say  "  the  bank  took  it  in."  No  motive  appeared  for  his  repre- 
senting defendant  to  be  the  owner.  Held,  that  the  evidence  sustained  a 
finding  negativing  such  representations.  Prosser  v.  First  National  Bank 
of  Buffalo,  646. 

5.  Purchase  iy  bank  of  its  own.]    The  owner  of  shares  in  a  National  bank, 

which  he  believed  to  be  solvent,  sold  them  to  a  broker  for  a  considera- 
tion, executing  a  power  of  attorney  in  blank,  authorizing  their  trans- 
fer on  the  books  of  the  bank.  The  shares  were  purchased  by  the 
broker,  but  without  knowledge  of  the  owner,  for  the  president  of  the 
bank.  The  latter  caused  the  name  of  his  clerk  to  be  inserted  as  attor- 
ney, the'  clerk  then  transferring  the  shares  to  the  president  as  trustee 
on  the  bank's  official  stock  register.  The  president  purchased  the  stock 
for  the  bank  and  with  its  funds.  The  clerk  knew  of  this  fact,  but 
neither  the  broker  nor  the  owner  knew  it.  Held,  that  the  sale  to  the 
broker  could  not  be  impeached  as  in  violation  of  the  statute  forbidding 
the    purchase    by   a  National    bank  of    its   own    shares.     Johnston   v. 

Laflin,  13. 

See  Agency,  603. 
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1.  Action  against  directors  for  negligence.]  A  stockholder  in  a  National  bank 
cannot  maintain  an  action  against  the  president  and  directors  for  their 
neglect  and  mismanagement  of  the  affairs  of  the  bank,  whereby  insol- 
vency ensued  and  the  stock  became  worthless.     Gonway  v.  Halsey,  571. 

3.  lAoHlity — purchaser  from  former  owner  —  transfer  not  made  on 'boohs  — 
"shareholder"  liable  for  debts.']  Where  a  National  bank  issues  certifi- 
cates of  its  shares  to  a  subsequent  purchaser  in  lieu  of  the  certificates 
of  the  prior  owner,  without  observing  its  by-law  in  regard  to  a  trans- 
fer on  its  books,  so  far  as  creditors  of  the  bank  are  concerned  a  party 
taking  and  holding  such  shares  of  sitock  will  be  subject  to  the  liabili- 
ties imposed  by  section  5151  of  the  National  Banking  Law.  La/ing  v. 
BurUy,  369. 

3.  Individuai  liabiMty  —  transfer  of  slock.]    In  an  action  against  the  execu- 

tors of  a  deceased  shareholder  of  a  National  bank  to  hold  the  estate 
liable  for  debts  of  the  bank,  which  had  become  insolvent,  it  appeared 
that  the  defendants  had,  before  the  failure  of  the  bank,  sold  the  stock 
and  received  the  pay  for  it,  and  surrendered  the  certificates  and  power 
of  attorney  for  transfer  to  the  president,  who  knew  all  the  facts  and 
the  name  of  the  purchaser,  but  who  neglected  to  make  the  transfer  on 
the  books  of  the  bank.  Beld,  not  maintainable.  'Whitney  _  v.  Butler, 
177. 

4.  Liability  for  deficiency  of  insolvent  ian'k.]    Under  the  National  Bank  Law 

(U.  S.  R.  S.,  §  5151)  in  case  of  insolvency  of  a  bank  and  a  deficit,  each 
stockholder  may  be  assessed  such  sum  (not  exceeding  an  amount  equal  to 
the  par  value  of  his  stock"),  as  'will  bear  the  same  proportion  to  the 
whole  amount  of  the  deficit,  as  his  stock  bears  to  the  whole  amount  of 
the  capital  stock  of  the  bank,  at  its  par  value.  The  inability  of  some  of 
the  stockholders  to  contribute  to  the  assessment  will  not  increase  the 
amount  of  his  liability.  United  States,  ex  rel.  Citizens'  National  Bank 
of  Louisiana,  v.  Knox,  1. 

5.  Liability  of  pledgee.]    In  the  absence  of    actual  fraud  or  bad  faith,   the 

mere  pledgee  of  stock  of  a  National  bank  is  not  chargeable  as  a  stock- 
holder, in  the  event  of  its  failure,  where  he  is  not  registered  as  owner. 
Anderson  v.  Phiiadel/phia  "Warehouse  Co.,  123. 
See  Dissolution,  20;  Reduction  of  Capital,  434;  Stock,  55. 

SUBSCRIBERS. 
See  Stock. 
SURETY. 
1.  Forbearance.]    The  failure  of  a  creditor  to  revive  a  judgment   does   not 
discharge  a  surety  unless  there  was  an  express  agreement  at  the  time 
of  giving  the  judgment  that  it  should  be  kept  revived  for  the  benefit  of 
the  surety.     Winton  v.  Little,  725. 
3.  Securities  taken  by  surety  —  tender  of  debt  discharges    lien.]     Securities 
taken  by  sureties  for  their  indemnify,  inure  to  the  benefit  of  the  creditor. 
Where  two  deeds  of  trust  were  given  to  secure  several  notes,  all  held  by 
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different  persons,  and  it  was  provided  in  eacli  deed  that  if  the  grantor 
should  pay  one-half  of  the  debt  and  interest  expressed  in  the  notes,  the 
deed  should  become  void,  and  the  grantor  in  one  of  the  deeds  tendered  to 
the  holder  one-half  of  his  note  and  interest,  and  the  holder  refused  the 
tender;  held,  that  as  to  that  note  the  lien  of  the  deed  of  trust  was  dis- 
charged.    Thornton  v.  National  Exchange  Bank,  513. 

TAXATION. 

1  Assessment  —  hanh  shares  —  constitutionality.']  Section  7,  chap.  303,  Laws 
of  1859,  requiring  the  deputy  tax  commissioners  to  personally  examine 
"each  and  every  house,  building  lot,  pier  and  other  accessible  property," 
and  furnish  the  commissioners  of  taxes  a  detailed  statement  of  the 
same,  etc.,  as  such  commissioners  may  require,  etc.,  refers  only  to  real 
property.  The  oath  required  by  the  act  to  be  made  by  the  deputy  to  the 
statement  returned  to  the  commissioners  may  be  taken  at  any  time  after 
examination  of  the  property  and  before  the  filing  of  the  statement  on  the 
second  Monday  of  January  thereafter.  The  entry  of  assessments  for  Na- 
tional bank  shares  upon  a  list  or  book  separate  from  other  assessments  for 
personal  property  against  individuals  in  the  city  of  New  York  does  not 
render  the  assessment  void,  and  does  not  violate  section  5219,  TJ.  S.  R.  S. 
The  assessment  and  collection  of  taxes  constitute  due  process  of  law 
within  the  meaning  of  the  Constitution.     In  re  McMahon  v.  Palmer,  636. 

3.  Injunction  —  offer.]  A  court  of  equity  will  not  enjoin  the  collection  of  a 
local  tax  upon  National  bank  sliares  on  the  ground  that  the  assessment 
is  partial,  unequal  and  unjust,  as. compared  with  that  upon  other  prop- 
erty, there  being  no  offer  to  pay  any  tax,  and  the  effect  of  an  injunction 
being  to  declare  the  whole  tax  of  a  State  for  the  year  void.  German  Na- 
tional Bank  of  Chicago  v.  Kimball,  9. 

3.  Constitutionality.]  In  a  statute  which  contains  invalid  or  unconstitutional 
provisions,  capable  of  separation  from  the  valid,  only  the  former  are  to 
be  d,isregarded.  A  statute  of  New  York  in  relation  to  taxation  required 
the  assessors  to  assess  to  each  tax  payer  his  real  estate  at  its  value  and  his 
personal  estate  at  its  full  value  after  deducting  debts  owed  by  him.  It 
further  provided  that  if  before  the  assessments  are  completed  he  shall 
make  affidavit,  "  that  the  value  of  the  personal  estate  owned  by  him 
after  deducting  his  just  debts,  and  his  property  invested  in  the  stock  of 
any  corporation  liable  to  be  taxed  therefor,  does  not  exceed  a  certain 
sum  to  be  specified  in  the  affidavit,  it  shall  be  the  duty  of  "  the  assessors 
to  value  such  personal  estate  at  tlie  sum  specified  in  such  affidavit  and  no 
more.  Another  statute  provided  that  shareholders  in  National  and  other 
banks  should  be  assessed  on  the  value  of  their  shares,  but  a  deduction  of 
their  indebtedness  was  not  allowed.  The  Federal  statute  permits  shares 
in  National  banks  to  be  taxed  by  a  State  only  at  the  same  rate  as  other 
money  capital  of  the  citizens  of  the  State.  Held,  that  the  statute  in  rela- 
tion to  taxing  shares  of  National  bauk.s  was  a  valid  rule  of  assessment  for 
the  shareholders  of  such  banks  having  no  debts  to  deduct,  not  being  in 
conflict  with  the  Federal  statute  in  respect  to  such  shareholders.     Held, 
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also,  tliat  in  the  absence  of  the  affidavit  above  provided  for,  assessors  had 
authority  to  assess  a  shareholder  in  a  National  bank  the  full  value  of 
his  shares.    Supenisors  of  Albany  v.  Stanley,  33. 

4. .]    The  Iowa  statute  which  taxes  savings  banks  on  the  amount  of  their 

paid-up  capital,  and  does  not  tax  the  shares  of  those  banks  held  by  in- 
dividuals, the  same  rate  being  assessed  upon  the  capital  of  the  savings 
banks  as  upon  the  shares  of  the  National  banks,  and  the  tax  upon  the 
former  not  being  shown  to  be  less  than  that  upon  the  latter,  is  not  in- 
valid. Davenport  National  Bank  v!' Board  of  Equalization,  City  of  Da- 
venport, Iowa,  and  Others,  285. 

5.  Deductions  —  injunction.']     The  Indiana  statute  relating  to   taxation  pro- 

vides that  a  tax  payer  may,  in  estimating  his  taxable  property,  deduct  his 
indebtedness  from  his  "  credits  or  money  at  interest; "  "  all  other  de- 
mauds  against  persons  or  body  corporate;"  "  total  amount  of  all  credits." 
Held,  that  the  shares  in  a  National  bank,  subjected  to  State  taxation,  were 
entitled  to  a  deduction  of  indebtedness,  and  an  injunction  would  lie  to  re- 
strain the  collection  of  a  tax  upon  such  shares  where  .such  deduction  was 
not  allowed.     Evansmlle  National  Bank  v.  Britton,  48. 

6.  Discrimination  —  bank  stock  —  constitutional  law  —  remedial    atatute.}    A 

county  assessor  assessed  the  stock  of  all  the  banks  in  the  county,  both 
State  and  National,  at  the  par  value.  The  actual  value  of  the  shares  of 
the  National  Albany  Exchange  Bank  was  from  twenty-five  to  thirty  per 
cent  above  par.  The  actual  value  of  the  shares  of  all  the  banks  in  the 
county,  with  one  exception,  was  above  par  from  ten  to  over  one  hundred 
per  cent.  In  a  suit  by  a  shareholder  of  said  National  bank,  to  recover  the 
amount  paid  upon  his  stock  on  the  ground  of  discrimination,  held,  that 
the  discrimination  not  being  designed  by  the  assessor,  the  assessment  was 
valid.  Where  the  assessors  are  required  by  statute  to  complete  the  as- 
sessment-roll by  a  certain  date,  and  to  make  oath  to  it  in  a  prescribed 
form,  and  these  requirements  are  necessary  to  enable  notices  to  be  pub- 
lished specifying  a  time  when  they  would  meet  to  review  the  assessments 
on  the  application  of  any  person  aggrieved,  the  non-completion  of  the 
assessment-roll  by  the  specified  date,  and  departure  from  the  prescribed 
form  of  oath,  may  be  cured  by  remedial  statute  subsequently  enacted, 
providing  the  right  of  the  tax  payers  aggrieved  by  the  assessment  to 
have  their  objections  passed  upon  is  saved.  Williams  v.  Board  of  Su- 
pervisors of  the  County  of  Albany,  278. 

7.  deduction  of  indebtedness.]    An  order  made  by  the  Ohio  State  board  for 

the  equalization  of  returns  of  bank  shares  from  the  various  counties  for 
purposes  of  taxation,  increasing  the  assessment  of  shares  of  a  National 
bank  above  that  of  other  property  in  the  county,  is  invalid  within  U.  S. 
E.  S.,  §  5219,  providing  against  discrimination  against  such  banks  in 
State  taxation.  Under  U.  S.  R.  S.,  §  5219,  where  the  laws  of  a  State 
allow  a  tax  payer  owning  moneyed  capital  to  make  a  deduction  from  the 
amount  assessed  against  him  of  his  bona  fide  indebtedness,  no  such 
provision  being  made  for  the  indebtedness  of  holders  of  bank  stock, 
they  are  entitled  to  such  deduction,  although  they  omitted  to  make  de- 
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mand  therefor  till  after  the  return  of  the  shares  for  assessment  and  the 
session  of  the  State  board  of  equalization.     WliWbeck  v^  Mercantile  Na- 
tional Bank  of  Gleveland,  309. 

8.  Exemption  —  assets  in  receiver's  hands.]  The  personal  assets  and  personal 
property  of  an  insolvent  National  bank  in  the  hands  of  n,  receiver  ap- 
pointed by  the  Comptroller  of  the  Currency,  in  accordance  with  the  pro- 
vision of  section  5234  of  the  United  States  Revised  Statutes,  are  exempt 
from  taxation  under  State  laws.     Bosenblatt  v.  Johnston,  32. 

9.  In  Territories  —  equalization.]  Shares  of  National  banlis  in  the  Territories 
are  taxable  like  other  personalty.  In  Minnesota  stocks  or  shares  in  any 
bank  or  company  are  taxable  except  where  the  entire  capital  stock  is 
invested  in  property  assessable  in  the  Territory  ;  in  Bow  county  mining 
claims  not  patented  were  not  taxed,  and  when  patented  were  assessed  at 
$5  an  acre;  the  entire  capital  of  a  large  number  of  mining  companies 
were  assessable,  and  part  of  their  property  was  mining  claims ;  de- 
fendant's shares  of  bank  stock  were  assessed  at  the  market  value.  Held, 
that  there  was  no  discrimination.  Commissioners  of  Silver  Bow  County  v. 
Davis,  546. 

10.  "Moneyed  capital"  —  trust  companies — savings  banks  —  municipal  bonds 
—  stocks  of  foreign  corporations.]  The  New  York  act  of  July  1,  1882, 
§  312,  declaring  that  the  stockholders  in  banks  organized  under  the  au- 
thority of  the  State,  or  of  the  United  States,  shall  be  assessed  for  the  value 
of  their  shares  of  stock,  is  not  inconsistent  with  U.  S.  R.  S.,  §  5219,  for- 
bidding the  taxes  assessed  on  the  stockholders  to  be  at  a  greater  rate  than 
those  assessed  on  other  moneyed  capita]  in  the  hands  of  individual  citizens 
of  the  State,  although  the  assessment-rolls  showed  that  the  securities  of 
life  insurance  companies,  the  stock  of  corporations  incorporated  under  the 
laws  of  New  Tork,  the  deposits  of  savings  banks,  the  stock  of  trust  com- 
panies, the  stock  of  companies  created  outside  of  the  State  and  owned  in 
the  State,  virtually  escaped  taxation.  Mercantile  National  Bank  of  New 
Yorky.  Mayor,  etc.,  of  New  Yoi'k,  243. 

11.   .]     The  New  Jersey  act  of  April  11,  1866,  section  15,  exempts  from 

taxation  thereunder  corporations  which,  by  virtue  of  any  contract  in  their 
charters,  or  other  contracts  with  this  State,  are  expressly  exempted  from 
taxation,  except  mutual  life  insurance  companies  specially  taxed,  and  de- 
posits in  savings  banks.  Held,  that  the  assessments  of  the  National 
banks  were  not  invalid  by  reason  thereof.  Nationally ewark  Banking  Co. 
V.  Mayor,  etc,,  of  City  of  Newark,  265. 

12.  Shares  —  California  Code.]  The  provision  of  section  3640  of  the  California 
Political  Code,  as  amended  March  22,  1880,  so  far  as  it  applies  to  National 
banks,  is  in  violation  of  section  5219,  U.  S.  R.  S.,  forbidding  the  taxation 
of  National  bank  -shares  at  a  greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual  citizens  of  the  State.  Miller 
V.  HeUbron,  330. 

13.  In  what  name.]  There  is  no  authority  in  the  statutes  of  the  State,  nor  of 
the  United  States,  for  listing  and  valuing  the  shares  in  a  National  bank 
in  the  aggregate,  and  placing  such  aggregate  on  the  tax-list  in  the  name 
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of  the  bank.  Such  shares  when  listed  and  valued  for  taxation  are  re- 
quired to  be  placed  on  the  proper  tax-list  in  the  names  of  the  respective 
owners.  The  listing  of  the  shares  for  taxation  is  provided  for  and  secured 
by  section  2765,  R.  S.,  and  the  correction  of  returns  made  by  the  cashier 
of  the  bank  to  the  county  auditor  is  provided  for  by  section  3769  and  not 
by  section  3783,  Id.  MUler  v.  Mrst  Jfational  Bank;  Same  v.  Third  Na- 
tional Bank;  Same  v.  Merchants'  National  Bank,  711. 

14.  Stoek-I  The  Revenue  Act  of  North  Carolina  (Act  1885,  chap.  177,  §  13> 
enumerates  what  shall  be  deemed  "solvent  credits,"  and  provides  that 
the  party  taxed  "  may  deduct  from  the  amount  of  solvent  credits  owing  to 
him  the  amount  of  collectible  debts  owing  by  him  as  principal  debtor." 
Seld,  that  the  holder  of  stock  of  a  National  bank  located  in  said  State  was 
entitled  to  deduct  his  indebtedness  from  the  valuation  of  his  shares  of 
said  stock,  although  National  bank  stock  was  not  included  in  the  stat- 
ute enumeration  of  "solvent  credits."  McAden  v.  Commissioners  of 
Mecklenburg  County,  694. 

15.  Allowance  for  debts  of  holder.^  In  the  assessment  and  taxation  of  shares 
of  National  bank  stock,  the  owners  thereof,  having  no  other  credits  or 
moneyed  capital,  are  entitled  to  deduct  their  boila  fide  debts  from  the 
value  of  such  shares  of  stock.     Bressler  v.  Wayne  County,  564. 

16.  Deduction  of  debts — discrimination — judicial  notice.]  Where  a  tax  law 
of  a  State  allows  tax  payers  to  deduct  their  debts  from  the  assessed  value 
of  a  class  of  credits  which  constitute  a  material  portion  of  the  moneyed 
capital  of  the  State  in  the  hands  of  its  citizens,  but  denies  to  the  owners 
of  .National  bank  stock  the  right  to  deduct  their  debts  from  the  assessed 
valiie  of  such  stock,  it  is  an  invalid  discrimination  under  section  5319, 
United  States  Revised  Statutes.  Courts  will  take  judicial  notice  that  the 
moneyed  capital  from  which  the  tax  payer  may  so  deduct  his  debts  is  a 
material  portion  of  the  whole  moneyed  capital  of  the  State.  Wasson  v. 
First  National  Bank  of  Indianapolis,  419. 

17.  Refusal  of  officers  to  furnish  listl\  Assessment  of  taxes  against  National 
bank  stock  must  be  made  against  the  shareholders  personally,  and  the  re- 
fusal of  the  oflBcera  of  the  bank  to  furnish  the  assessor  with  a  Jist  of 
shareholders  does  not  j  ustify  making  the  assessment  and  enforcing  the 
tax  against  the  property  of  the  bank.  City  of  Springfield  v.  Mrst  National 
Bank  of  Springfield,  534. 

18.  Uniformity  —  valuation  —  rule  of  assessors  —  exe  essive  assessments  —  relief.  ] 
Laws  of  New  York,  April  33,  1866,  chap.  761,  providing  for  the  taxation 
of  shares  of  stock  in  National  banks,  is  in  conflict  with  the  act  of  Con- 
gress (R.  S.,  §  5319)  prohibiting  such  taxation  at  a  greater  rate  than  is  im- 
posed by  the  State  upon  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  such  State,  iu  so  far  as  it  does  not  permit  a  stockholder  of  a 
National  bank  to  deduct  the  amount  of  his  just  debts  from  the  assessed 
value  of  his  stock;  but  such  assessment  is  not  therefore  invalid  unless  the 
stockholder  has  shown  the  assessors  what  his  just  debts  are,  and  has 
taken  the  requisite  steps  to  have  his  assessment  made  out  in  accordance 
therewith.     The  rule  adopted  by  the  board  of  assessors  of  the  city  of  Al- 
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bany,  to  assess  all  shares  of  stock  in  State  and  National  banks  in  the 
city  of  Albany  at  par,  without  regard  to  their  actual  or  market  values, 
but  making  the  requisite  reduction  for  real  estate  owned  by  the  banks,  is 
not  in  conflict  with  the  National  Bank  Act.  Excessive  assessments  should 
be  corrected  by  the  statutory  course  or  by  injunction,  Stanley  v.  Board  of 
Supervisors  of  the  County  of  Albany,  268. 

19.  .]    National  bank  shares  may  not  be  subjected  to  State  taxation,  where 

a  very  material  relative  part  of  other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  within  the  same  jurisdiction  or  taxing  district  is  ex- 
empted from  such  taxation.  Capital  invested  in  National  bank  shares  was 
intended  by  Congress  to  be  placed  on  the  same  footing  of  substantial 
equality  in  respect  of  taxation  by  State  authority  as  the  State  establishes 
for  other  moneyed  capital  in  the  hands  of  individual  citizens,  however 
invested,  whether  in  State  bank  shares  or  otherwise.  Boyer  v.  Boyer,  151. 

TENDER. 

See  Agency,  603. 

TRIAL. 

OniUl  and  answer  —  replication. 1  After  the  setting  of  the  case  down  for 
hearing  on  bill  and  answer,  after  a  cause  has  been  so  set  down,  a  motion 
to  dismiss  the  suit  for  want  of  timely  filing  of  the  replication  is  too'late. 
Reynolds  v.  First  National  Bank  of  Crawfordsmlle,  Indiana,  131. 

TRUST. 
Dealings  with  real  estate.']  To  avoid  the  supposed  eflect  of  certain  provisions 
of  the  National  Banking  Act,  a  National  bank  caused  certain  real  estate 
which  it  was  taking  for  debt  to  be  conveyed  to  an  individual.  Held,  that 
the  conveyance  created  a  trust  in  favor  of  the  bank,  and  a  subsequent  . 
conveyance  by  the  grantee  to  a  trustee,  for  a  receiver  of  the  bank,  was 
valid.  National  banks  may  hold  and  convey  real  estate  which  they  pur- 
chase at  sales  under  judgments,  decrees  or  mortgages  held  by  them,  to 
secure  debts  due  them.  If  a  National  bank  violates  the  National  Banking 
Act  in  dealing  with  real  estate,  the  government  alone  can  take  advantage- 
of  it.     Wherry  v.  Hale,  531. 

UNITED  STATES. 
As  creditor.']    See  Insolvency,  68. 

USURY. 
1.  Usurious  interest  actually  paid  to  a  National  bank  on  renewal  of  notes,  may 
not  be  set  off  in  an  action  on  the  notes.  Driesbaeh  v.  Second  National  Bank 
of  "Wilkesbarre ;  Stark  v.  Same,  19. 
3.  Aetio7i  for  double  interest  —  agreement.]  In  an  action  under  U.  S.  R.  S., 
§  5198,  against  a  National  bank  to  recover  twice  the  amount  of  usurious 
interest  taken  on  loans  made  by  it  to  McRae,  the  defendant  proved  an 
oral  agreement  between  it  and  McRae,  whereby  the  latter  agreed  to 
settle  and  discharge  all  such  claims  against  defendant,  that  the  same 
be  applied  in  payment  of  that  part  of  his  indebtedness  to  the  bank  not  col- 
lected by  it  from  any  other  source,  and  that  he  would  not  sue  or  allow  suit 
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to  be  brought  against  the  bank  on  account  of  such  illegal  interest.  In 
consideration  thereof  the  bank  agreed  that  it  would  satisfy  so  much  of  the 
indebtedness  of  McRae  as  remained  after  applying  all  other  available 
collections,  or  would  consent  as  a  creditor  to  his  discharge  in  bankruptcy, 
as  he  might  request.  At  the  time  of  the  agreement,  McRae  was  indebted 
to  defendant  in  a  large  amount,  and  after  applying  all  collections  there 
remained  due. a  sum  much  larger  than  the  excessive  interest,  none  of  which 
indebtedness  has  been  paid.  Held,  that  the  agreement  operated  as  an 
immediate  discharge  and  satisfaction  of  the  claim  of  McRae  against  de- 
fendant. Inconsistent  action  by  the  defendant,  subsequent  to  the  agree- 
ment, did  not  affect  its  legal  operation.  Morehouse  v.  Second  National 
Bank  of  Oswego,  631. 

3.  When  interest  accrues  —  ianhruptcy  —  who  may  sue.]  The  right  of  action  to 

recover  double  the  amount  of  usurious  interest  paid  to  a  National  bank,  as 
provided  by  section  5197  of  the  National  Banking  Act,  accrues  upon  the 
actual  payment  by  the  borrower  of  the  amount  of  the  illegal  interest  to 
the  bank,  and  can  be  maintained  whether  the  debt  has  been  paid  or  not. 
The  party  paying  such  illegal  interest  cannot  recover  for  it  after  his  dis- 
charge in  bankruptcy,  but  the  right  of  actioDi  vests  in  the  assignee.  Mo- 
nongahela  Naiional  Bank  v.  Owrholt,  735. 

4.  Interest  paid — jurisdiction  —  set-off.]  State  courts  have  j  urisdiction  in  actions 

against  National  banks  to  recover  back  the  penalty  imposed  upon  such  banks 
for  taking  usurious  interest.  No  bank  in  Pennsylvania  can  lawfully  take 
more  than  six  per  cent  interest.  The  person  paying  usurious  interest  may 
recover  twice  its  amount,  although  the  principal  is  not  paid.  In  such  suit 
the  plalntifl  may  recover  twice  the  entire  amount  of  interest  paid.  In 
such  suit  tlie  defendant  cannot  set  off  a  j  udgment  held  by  it  against  the 
plaintiff.     Lebanon  National  Bank  v.  Karmany,  746. 

5.  Pleading  — jurisdiction  —  venue.]     When  an  action  is  brought  to  recover 

a  penalty  under  sections  5197  and  5198,  United  States  Revised  Statutes,  for 
taking,  receiving,  reserving  or  charging  a  rate  of  interest  greater  than  is 
allowed  by  law,  it  is  necessary  to  allege  in  the  petition  that  the  act  was 
"  knowingly  done."  An  action  to  recover  a  penalty  under  section  5198 
may  be  brought  in  any  court  in  the  city  or  county  in  which  such  bank  is 
located,  having  jurisdiction  in  similar  cases.  Schuyler  National  Bank  v. 
Bollong,  558. 

6.  Conflict  of  laws.]    One  who  procures  the  discount  by  a  National  bank  of 

promissory  notes  of  others,  held  by  him,  he  indorsing  the  same,  at  an  un- 
lawful rate  of  interest,  may  maintain  an  action  to  recover  back  from  the 
bank  twice  the  amount  of  such  interest,  under  the  provisions  of  the 
United  States  Revised  Statutes,  section  5198,  giving  the  right  to  such  an 
action,  and  this  notwithstauding  the  transaction  would  not,  under  the  law 
of  the  State  where  the  bank  is  located,  be  usurious  if  between  private  per- 
sons.   National  Bank  of  Oloversmllev.   Johnson, 'i5\. 

7.  Effect  on  note.]     Where  a  National  bank  takes,  receives  or  charges  more 

than  the  legal  rate  of  interest  in  the  discount  of  a  note,  the  interest-bear- 
ing power  of  the  note  is  destroyed,  and  remains  destroyed  until  it  is  paid. 
Beid  gave  Guthrie  a  judgment  note  for  the  latter's  accommodation.  Guthrie 
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procured  it  to  be  discounted  by  a  National  bank  at  a  usurious  rate  of  inter- 
est. Held,  tliat  defendant  could  avail  himself  Of  the  usurious  discounts 
charged  by  the  bank  as  a  defense  to  the  payment  of  interest.  Guthrie 
V.  Reid,  751. 

8.  Limitations.]     In  an  action  in  a  State  court  by  a  National  bank  upon  a  note 

upon  which  the  bank  has  received  usurious  interest,  the  defendant  may 
set  oflf  the  forfeiture  provided  by  the  National  Bank  Act,  although  the 
suit  is  in  anotlier  State  than  that  where  the  note  was  discounted,  and  more 
than  two  years  after  the  discount.  Mrst  National  Bank  of  Peterborough 
V.  Ohilds,  465. 

9.  Interest  after  due.]     Under  act  of  Congress  June  3,  1864,  g  30,  providing 

that  National  banks  knowingly  receiving  or  charging  a  greater  rate  of  in- 
terest than  allowed  by  the  State  where  the  bank  is  located,  shall  forfeit 
the  entire  interest  which  the  note  carries  with  it,  or  which  has  been  agreed 
to  be  paid  thereon,  not  only  is  forfeited  a  greater  sum  reserved  by  the  bank 
out  of  the  money  than  the  legal  interest  for  the  time  the  note  has  to  run, 
but  also  the  interest  accruing  by  law  upon  non-payment  after  maturity. 
An  agreement  to  pay  illegal  interest  in  a  mortgage  given  to  secure  the 
notes  after  maturity,  forfeits  both  legal  and  illegal  interest,  though  no 
interest  is  expressed  in  the  notes  themselves.  AIms  v.  Henderson  National 
Bank,  453. 

10.  Set-off — limitation.]  Where  a  National  bank  has  actually  taken  usurious 
interest,  the  party  paying  it  may  recover  double  the  amount  in  an  action 
therefor,  but  cannot  set  off  or  counter  claim  it  in  an  action  to  recover  the 
principal;  and  the  action  for  such  penalty  must  be  brought  within  two 
years.     Ellis  v.  Mrst  National  Bank  of  Olney,  378. 

11.  State  courts — jurisdiction.]  The  courts  of  record  of  the  several  States 
have  jurisdiction  in  actions  brought  under  sections  5197,  5198  of  the  Re- 
vised Statutes  of  the  United  States,  to  recover  from  National  banks  the 
penalty  for  knowingly  taking,  receiving,  reserving  or  charging  a  rate  of 
interest  greater  than  is  allowed  by  law.  Where  the  usurious  interest  ia 
discounted  from  the  face  of  the  note,  the  bank  can  only  recover  the  face  of 
the  note  less  the  interest  deducted.  If  the  borrower  pays  the  usurious 
interest  in  advance,  he  may  recover  double  the  interest  so  paid.  Schuyler 
National  Bank  v.  Bollong,  561. 

18.  Recovery  of  lawful  interest.]  The  taking  of  usurious  interest  under  sec- 
tion 5197  of  the  Revised  Statutes  of  the  United  States,  and  the  Pennsyl- 
vania act  of  May  28,  1858,  does  not  prevent  the  recovery  of  the  lawful 
interest.  Appeal  of  Second  National  Bank  of  Titusmlle;  Henderson,  to 
use  of  Second  National  Bank  of  Tituaville,  v.  Waid,  740. 

13.  Set-off.]  In  an  action  by  a  National  bank  upon  a  note,  the  defendant  ia 
not  entitled  to  any  set-off  for  illegal  interest  exacted  by  the  bank  upon  the 
discount  thereof,  but  the  bank  can  recover  only  the  principal  of  the  note. 
Peterborough  National  Bank  v.  Ghilds,  469. 

14.  ,]     Usurious  interest  previously  received  by  a  National  bank  in  the 

course  of  renewals  of  a  series  of  notes,  terminating  in  one  upon  which 
suit  is  brought,  cannot  be  pleaded  by  way  of  set-off  or  payment,  but  the 
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only  remedy  ia  separate  action  for  double  the  interest  paid  by  him.  Old- 
ham V.  Bank,  688. 

15.  .]     Where  usurious  interest  has  been  paid  to  a  National  bank  on 

renewal  notes,  and  the  bank  brings  suit  on  the  last  note,  the  defendant 
may  not  set  off  such  illegal  interest,  but  his  only  remedy  is  by  an  action 
against  the  bank  to  recover  the  penalty  prescribed  by  the  National  Bank 
Act.     National  Bank  of  Fayette  County  v.  Dushane,  739. 

16.  remedy. '\    In  an  action  by  a  National  bank  on  a   promissory  note 

discounted  by  it,  the  defendant  may  not  counter-claim  or  set  off  usurious 
interest  taken  by  the  bank  on  the  discount  of  it  and  other  notes  of  which 
it  was  a  renewal.  The  remedy  is  an  action  of  debt  to  recover  back  twice 
the  amount  paid.  The  practice  and  pleadings  prescribed  by  the  Legisla- 
ture of  the  State  in  regard  to  a  counter-claim  or  recoupment  may  not  be 
used  to  defeat  the  intention  of  a  Federal  enactment.  The  provision  of  the 
United  States  Statutes  (§  914)  that  the  practice,  pleadings,  forms  and  modes 
of  proceedings,  in  civil  causes,  in  the  Circuit  and  District  Courts,  shall 
conform,  as  near  as  may  be,  to  those  existing  at  the  time  in  the  courts  of 
record  of  the  State,  has  no  application  in  such  case.  Where  a  National 
bank  has  usuriously  reserved  a  sum  greater  than  the  lawful  rate  of  interest 
on  a  discount,  the  amount  so  reserved  ia  forfeited,  and  may  not  be  recov- 
ered in  an  action  upon  the  note.    National  Bank  of  Auburn  v.  Leum,  587. 

VERDICT. 
When  it  must  fix  the  exact  amount.']  The  provision  of  Civil  Code  of  Kentucky, 
§'339,  that  a  general  verdict  that  either  party  ia  entitled  to  recover  money 
of  the  adverse  party  must  assess  the  amount  of  recovery,  does  not  apply 
where  the  amount  is  not  disputed,  but  involves  simply  an  arithmetical 
calculation.    Logan  County  National  Bank  v.  ■Toumsend,  448. 

WAREHOUSE  RECEIPT. 
Power  to  lend  on  security  of}  A  factor  holding  a  warehouse  receipt  for  the 
delivery  of  merchandise  consigned  to  him  by  the  owner  to  sell  on  commis- 
sion, in  order  to  obtain  a  loan  from  a  bank,  gave  to  the  bank  his  negotia- 
ble promissory  note,  and  as  collateral  security  therefor  (and  not  to  secure 
any  antecedent  debt  or  demand),  duly  transferred  and  delivered  to  the 
bank  the  warehouse  receipt,  and  made  an  agreement  with  the  bank  for 
the  disposition  of  the  merchandise.  Held,  that  under  the  act  of  March  13, 
1844  (1  S.  &  C.  420),  if  the  bank  in  good  faith  loaned  the  money,  and  took 
the  warehouse  receipt,  and  made  said  agreement,  upon  the  faith  that  the 
factor  was  the  true  owner  of  the  merchandise,  such  transfer  and  agree- 
ment were  valid,  and  the  bank  was  entitled  to  hold  the  merchandise  as 
security  for  the  payment  of  the  note.     Cleveland  v.  Shoeman,  701. 

WRIT  OF  ERROR. 
Finding  of  fact.]     Where  a  case   is  tried  by  the  Circuit  Court  of  the  United 
States  without  a  jury,  the  findings  of  the  court  upon  questions  of  fact  are 
not  reviewable  in  the  Supreme  Court  on  a  writ  of  error.    Stanley  v.  Board 
of  Supervisors,  368. 
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